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PREFACE 

(TO THE FIRST EDITION). 


The following pages treat of the law relating to the 
Sale of Goods and a portion of the law relating to 
Agency. 

In regard to the portion of the work relating to the 
Sale of Goods, I must acknowledge my great obligations 
to the existing works of Mr. (now Lord) Blackburn, and 
Mr. Benjamin. I have used them as guides and con¬ 
sulted them on every point; but in all cases have 
formed an independent judgment as to the principles to 
be gathered from the common sources. 

The scope of the work, so far as relates to the Sale 
of Goods, requires nc$!^iark except that it is extended 
to topics indirectly related to Sale, in the endeavour 
to deal completely with the whole subject of title to 
the property in goods. 

In regard to Agency, the scope of the work has been 
determined first by the object of supplementing the 
former part by matter belonging to the law of Agency 
which also more or less directly relates to the Sale of 
Goods, and secondly , by selecting out of the large field 
of Agency, those topics which most frequently require to 
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PREFACE. 


be dealt with by men of business and lawyers engaged in 

our great commercial centres. 

The law treated of is that administered by English 

Courts, and illustrations from other sources have been 
employed sparingly. The .point of view is in fact that 
of an English lawyer. “ For we use ” (to paraphrase 
the words of the Athenian Statesman) “ a system not 
emulous of the laws of our neighbours; but ourselves 
being an example to others rather than imitating 
them.” 

R. CAMPBELL. 

October, 1881. 


(SECOND EDITION.) 

I have nothing to add, except that I have spared no 
pains to bring the work up to date. 


5 New Court, Lincoln’s Inn, 
lsi July, 1891. 


R. CAMPBELL. 
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SALE OF GOODS. 


PART I. 

LIMITS OF THE SUBJECT. 

-*- 


I propose to treat of the sale of goods, anti in the first place 
I must define— 

Sect. I.—What is meant by sale. 

Sect. IT.—What is meant by ^rood's when we speak of “ the 

sale of goods.” 


Part I. 
§ 1 . 
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SECTION I.—WHAT IS MEANT BY SALE. 


Sale, according to the Civil Law in the time of Justinian, and 
according to the modern systems of law which avowedly adopt 
the principles of the Civil Law, is considered as a contract 
between the owner of a thing and another person whereby the 
parties consent to the transfer of property in the thing from the 
one to the other, and the payment by the latter to the former 
of a certain sum of money (price). 

In English law sale, considered as a contract, differs from the 
above definition in this, that the obligation contracted by the 
second party is not necessarily payment of a certain sum of 
money, but may consist of the render of value of any descrip¬ 
tion. The time and manner of the transfer of the property, as 
well as of the render of value, may also be specified and made 
terms of the contract. 

In English law sale is sometimes viewed not only as a con¬ 
tract, but as a conveyance of property. Where the sale is of 
specific goods and the intention is that the property shall be 

C.S.G. . „ 


Sale according to 
the Civil Law. 


English law : 

“ value ” instead 
of “ price.” 


Salo in English 
law is sorno- 
timos not only a 
contract but also 
a conveyance. 
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Sale executed 
t bargain and 
sale) and 
executory. 


Definition of 
sale nc('onHn{.' 
English law. 


immediately transferred, the transfer is deemed in law to be 
actually made, and the change of possession ( trad it io ) which 
by the Civil Law (Justinian, Inst. III. 23, § 3) was deemed 
necessary to transfer the property, is for that purpose dispensed 
with. Where the value to be rendered consists of money, it is, 
generally speaking, also necessary, in order that the sale may 
operate as a conveyance, that nothing remains to be done to 
lire goods for ascertaining the price : e.g., if the price depend 
upon weight or number, the goods must have been weighed or 
counted. This seems to be a trace of the Civil Law principle 
that a certain price was necessary to constitute the contract. 

As the contract itself has thus, under certain conditions, the 
oftect of a conveyance, the following terms have been adopted 
by way of distinction :— 

^ hen the transfer of property is completed uno ictu with 
the contract itself, the contract is said to be executed, and 
the transaction is, in the technical language of English law, 
called a bargain and sale. When the transfer is not so 
completed, and it is meant that there has been no con¬ 
veyance but only a contract, the sale or contract is said to 
be exec lit or g. 

It will be seen above, that by the Civil Law the contract 
was perfected by consent. This is also the case by the Common 
Law of England, but by statute, further criteria have, in a 
very large class of cases, been rendered necessary. These will 
be considered, with reference to the sale of goods, in the part 
of this work relating to the 17th section of the Statute of 
Frauds. 


to 


Sale, considered as a contract, may be defined, agreeably to 
English law as 

An agreement made between a person having power to 
dispose of the property In a thing {who is called the seller) 
and another person {called the huger) with the joint intention, 
expressed as by law require,!, that the propertg in the thing 
shcdl, at such time and in such a manner as is then specified, 
be transferred to the huger in consideration of value to be 
rendered by the buyer, and vice versa. 
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SECTION II.—WHAT ARE “GOODS” CONSIDERED AS THE OBJECTS 

OF SALE. 

The objects of the contract of sale are either things 'properly 
so culled, i.e., tangible things, more accurately defined by 
Austin as “ such permanent objects not being persons as are 
sensible or perceptible by the senses;” or they may be things 
intangible—the res i ncorporalcs of the Roman law; including 
the rights known to English law under the technical names, 
“estates and terms in land,” “incorporeal hereditaments.” 
“ choses in action,” “ shares ” (in a railway or joint-stock com¬ 
pany), “ stock ” (in the public funds), “copyright,” “patent,” 
“goodwill;” and gcnerall}' all rights other than the right of 
property in a tangible thing. In the case of things properly so 
called, sale contemplates, as I have said, the transfer of property 
in the thing : in the case of things intangible it would be more 
correct to say that sale contemplates the transfer of the thing 
(i.e. right) itself. 


In treating of things as the objects of sale, I shall confine 
myself, in the first instance, to things properly so called, ac¬ 
cording to Austin’s definition, with the exception of current 
money and land. 

Of res incorporates I lay aside—as proper subjects of mercan¬ 
tile law, but not within my present scope— choses in action, 
shares, copyright, patent, and goodwill. 

I lay aside altogether, as not the proper concern of this 
treatise, land, estates and teimis in land, incorporeal here¬ 
ditaments, and the documents of title relating to them. These 
are not. the direct or immediate objects of commerce in the 
ordinary sense of the word, but are indirectly related to com¬ 
mercial business, first, by providing the site and buildings 
where business is earned on ; secondly, by supplying a basis of 
credit; and thirdly , as property available, on the failure of 
solvency and credit, to be sold for the benefit of the creditors. 
The sale of the various rights in land is complicated by so many 
peculiarities as to be properly the subject of a separate treatise, 
and upon this subject I refer generally to the exhaustive and 
recently edited works of Mr. Dart on Vendors and Purchasers 

and of Mr. Justice Fry and Mr. W. D. Rawlins on Specific 
Performance. 

I, further, lay aside current money, because, where an element 

B 2 


Part I. 



Objects of sale : 
Things proper, 
or tangible 
things;— 


Res Incorporates. 

Examples of the 
latter. 


This treatise 
confined, in the 
first instance, to 
tangible things, 
excluding land 
and ships ; 
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That is to say, 

to “goods/* 


How “ goocb ” 
distinguished 
from land, 


in sale, it constitutes, according to ordinary language, not tlie 
thing sold, but the equivalent or price for which the thing, the 
object of the contract, is sold. 

The remaining objects are ships, and tangible things other 
than land and ships. This residue of things I designate in this 
treatise by the name of “ goods.” I exclude ships, first, because 
it would not be in accordance with established lansruasre to 
include them in the term goods ; secondly , because with regard 
to the transfer of property in them and otherwise, they are the 
subject of special statutory enactments; and thirdly, because 
much that is said regarding goods ( e.ej ., as to transitus, ware¬ 
housing, &c.) is, from the nature of the case, inapplicable to 
ships, and vice versa ; and it is therefore inevitable that I 
should, in the sequel, confine myself to merely occasional and 
incidental mention of ships, referring the reader for the law 
regarding them to the special treatises on the subject. 

This restricted use of the word “goods” agrees with the 
ordinary commercial application of the term ; and the exclusion 
of res incorporates from the category of goods agrees also with 
the meaning judicially assigned to the term as employed in 
the Stamp Acts and in the Statute of Frauds (see p. 22 , post). 
It must be remembered, however, that “ goods,” as the word is 
used in relation to probate and administration, and the words 
“ goods and chattels,” as used in a variety of legal relations, 
have a wider application, including a variety of res incorporates. 
For example, the price of railway shares may be recovered in 
an action for “goods and chattels sold and delivered ” {Lawton 
v. linkman, 0 Q. B. 5G3 ; and see Colonial Bank v. Whinnci/, 
II App. Ca. 42(3, 434) ; shares in a joint-stock company (where 
the lc 0 al title is capable of transfer) arc " goods and chattels ” 
within the reputed ownership clause of the Bankruptcy Acts’, 
though it has beeu decided by the House of Lords that they arc 
within the exception described by the words “choses in action ” 
(lie Jackson, Ex parte Union Bank of Manchester, L. R. 12 
Eq. 354; Colonial Bank v. Whinney, 18SG, June 29, 11 App. 
Ca. 42G) ; and the words “goods and chattels” in a writ of 
n. la., as describing the property which the sheriff is to take in 
execution, not only include chattels real, but are extended by 

statute (1 & 2 Viet. c. 110) to include money and various ves 
incorporates. 

To complete the definition of “goods” it remains for me to 
show, in some detail, how goods are distinguished from land . 
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The distinction is often attended with difficulty, owing to the 
rules of law by which that which primarily is regarded as a 
chattel ma}", under circumstances not materially affecting its 
physical identity, become land, and vice versa. 


I shall consider under what circumstances a chattel or 

goods,” in the sense above laid down, may become according 
to English law part of the land. 

The general rule has been expressed by the maxim “quod 
plantatur solo, solo cedit ” {Lee v. Risdon , 7 Taunt. 191). 

In applying this maxim the broad features of the criteria 
are easy to understand. A house or other building substantially 
erected and firmly fixed to foundations let into the ground (in¬ 
cluding the materials of which it consists, and which before 
their incorporation into the building were chattels) is un¬ 
doubtedly, in Jaw, deemed part of the land. The physical 
attachment to the soil is the criterion, and where there is a 
substantial physical attachment it makes no difference that the 
attachment has ceased to serve a useful purpose. So that a 
fallen tree, so far severed that it can derive no nourishment 
from the soil, but remaining attached to the soil by the fragment 
of a root is still part of the land (In re Ainslie, Swinburn v. 
Ainslie, C. A. 1885, Aug. 7, reversing 28 Oh. D. 89). 

But there are other cases, in which a chattel becomes either 
physically connected, or in its use associated, with objects sub¬ 
stantially aud permanently attached to the soil, so as itself to 
lose the character of a chattel, and to become in law part of the 
and. These cases I proceed to state and exemplify. 

A chattel becomes, in law, part of the land 

(ft) When fixed in a permanent manner to land or a 
building; (that is to say) so as not to be capable of being re - 
moved without damage to itself or the land or building to 
which %t is attachedl ; or where the chattel and structure of the 
building have been so adapted , that on the removal of the 

chattel, the adjacent parts of the structure become inconvenient 

disjigy.redy or objectless. 

Of chattels in this predicament I give the following in¬ 
stances :— ° 

X. A fixed Steam-engine with its boilers and shafting {Climit 


Part I. 



And how become 
land. 


General maxim 
Quod plantatur 
solo, solo ccdit. 


Various modes in 
which a chattel 
may become part 
of the land. 


(u) By being 
fixed in a per¬ 
manent manner 
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v. 11 ood, L. R. 3 Ex. 2-57, 4 Ex. 328; Longbottom v. Bevvy, 
L. R. 5 Q. B. 123). 

2. Looms of the following description :—Each loom was 
about 7 feet long by 3 feet wide, and from 3 to 4 feet high 
and weighed about 7 or 8 hundredweight. Holes were drilled 
through the iron feet of the looms, and nails were driven 
through these holes into wooden plugs which were themselves 
tightly driven into holes in the stone flooring of the rooms in 
the mill. I his was done to keep the looms steady, and in a true 
direction perpendicular to the line of shafting. The looms could 

not be removed without drawing the nails {Holland v. Hodgson , 
L. R. 7 C. P. 328; compare cases there cited, and Boyd v. 
Shorrock, L. R. 5 Ecp 72). 

3. Pictured tapestry and mirrors fixed to the walls of a house 
by screws or otherwise in such a way that they could not be 
removed without leaving the wall disfigured, although the dis- 
figuied parts could easily be brought to the same condition as 
the rest of the wall (D'Eyncourt v. Gregory} L. R. 3 E<p 

282). Pictures and glasses put up in lieu of wainscot (Cave v, 
Cave, 2 Vera. 508). 

4. Weighing machines deposited in holes dug in the earth 
and lined with brickwork, so that the weighing plate was level 
with the surface of the ground, but the machines being not 
fixed to the brickwork {Ex parte Astbury, <ic. t L. R. 4 Ch 
G30). 

5. Driving belts, used for connecting the driving engine with 
the working machinery in the ordinary way; i.e., consisting of 
leathern bands, which are passed over drums fixed upon the 
shafts and countershafts, arc then drawn tight, and the two 
ends of each belt or band riveted or laced together with metal 
rivets or leathern laces. When the machinery is at rest the 
bands can easily be slipped off the drums, and they can be 
removed altogether by being unriveted or unlaced {Sheffield 
and South Yorkshire Permanent Benefit Building Society v. 
Harrison, Court of Appeal, 1884, Nov. 13, 15 Q. B. D. 358). 


1 In D'Eyncourt v. Gregory , which 
was a case between tenant for life 
mid remainderman, a distinction 
was made between those pictures, 
&c., which had been made part of 
the ornamental design of the wall, 
and those which although fixed 
with screws, &c., were not part of 


such ornamental design. Had the 
case been simply between heir and 
executor, or between mortgagee of 
the freehold and the mortgagor's 
assignee of chattels, probably even 
the latter class would have been 
considered part of the freehold under 
the principle {!>) next stated. 
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6. Valuable metal, which, in the process of smelting, has 
become absorbed in the lining of a furnace, and cannot be got 
out without breaking up the furnace ( Tottenham v. Swansea 
Zinc Ore Go ., Chancery, 1885, 52 L. T. 738). 


(6) When fixed or set in what has been called a quasi per¬ 
manent manner, that is to say , where the manner of affixing 
only fails to bring the case within the last category by reason 
of some contrivance which obviates or renders injin itesimal the 
damage which would otherwise be sustained by removal. 

Of this principle the following machines, as described in the 
case of Longbottom v. Berry (L. R. 5 Q. B. 126) will furnish an 
illustration. 

A shalce-willey is a machine employed on the premises of a 
cloth manufacturer for detaching the different fibres of wool 
and then mixing or blending the same together before the wool 
is carried to a machine called “ the tenter-hook willey.” The 
sliake-willey stands about six feet high, is about six feet broad 
and six feet long, and weighs about fifteen hundredweight or 
thereabouts. 


( b ) Or in a quasi* 

permanent 

manner. 


One of the shake-willeys in question in the case was attached 
to the fabric of the mill in the following way : A hole having 
been drilled in the flags forming the floor of the mill, a holt 
with a screw at the top thereof was inserted and fastened in 
the hole by means of melted lead, so as to leave the top of the 
bolt standing from one to three inches above the flags. In the 
feet or framework of the machine are holes large enough to 
admit of the bolt passing through it. When the machine was 
to be fixed in its place, it was lifted up and placed on the floor 
of the mill in such a way that the holt should pass through tlio 
holes in the feet or framework thereof, and a nut was then 
screwed on to the top of the bolt, and the machine was thereby 
made firm and prevented oscillating or being moved from its 
place when in use. The other shake-willey was attached to 
the floor of the mill as follows : Holes were drilled in the flags 
forming the floor of the mill, and the machine was placed on 
the floor so that certain holes in the framework, which are 
made for that purpose, were placed over the holes drilled in 
the flags, wooden pegs or wedges were then driven through the 
holes in the framework of the machine into the holes in the 
floor, until the pegs or wedges were firmly fixed, and still 
further to fix the machine, a nail or iron spike was driven iuto 
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(<•) By being an 
css( ntial part o] 
a machine or 
thing so fixed. 


each such peg or wedge to cause it to expand and hold the 
nioie firmly, llie machine could not he moved without pulling 
out or breaking, or damaging the pegs or wedges, nor could 
the other shake-willey be moved without unscrewing the nuts ; 
but when the nuts were unscrewed in the one case, and the 
pegs or wedges pulled out or broken in the other case, the 
machines could be removed. This removal of the nuts could be 
effected in a few minutes by an unskilled workman. The object 
of the fixings was to insure steadiness in working and to keep 
taut the belt or strap by which motion was communicated to 
the machine when in gear. 

Both the shakc-willeys were held to be part of the land, and 
therefore to be comprised in a mortgage made to a banker by 
deposit of the title deeds of the premises. It may be observed 
that these machines could without much straining of language 
have been brought within the first category (a), inasmuch as the 
removal of the first machine and its nut would leave an objectless 
iron bolt let into the ground, and the removal of the second 
machine would leave an objectless hole in the floor. But I think 
it may be said generally that any contrivance of screws by which 
the damage of removal of fixtures is more or less obviated, docs 
not affect the character of the annexation in a question whether 
the chattel has become part of the land; and I think this is 
what is meant by the expression quasi-qjermanent employed in 
the cases by some of the judges. 


f M B 7 /'ien forming (although not phytsically attached to the 
b'v<!) an essential port of a machine or thing fixed in a 
permanent or quasi-permanent manner to land or a. build in a. 

The following are illustrations of this principle :_ 

1. An upper millstone belonging to a mill which is itself part 
of the land {Walmsley v. Milne, 7 C. B. N. S. 115; WystovJs 
case, cited in LifonUs case , 11 Co. 50). 

2. The movable part of a spinning mule, a machine consisting 
of two parts, each essential to the working of the other and 
one of which is firmly fixed to the floor of a mill by screws or 
otherwise, such fixing being essential to its working and 

keeping the strap taut which keeps it in gear (Longbottom v. 
Berry , L. R. 5 Q. B. 120). 

3. A set of rolls, being movable articles fitted to a rollin 
machine attached to the land or building. And also duplicate 
rolls fitted to the same machine, and (although not necessary) 
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making it a more perfect machine (Ex parte Astbury, L. R. Tart I. 

4 Ch. G30). But not other rolls which had been purchased for -- _ 

the machine but required something to be done to fit them to 
it. 1 So in Tripp v. Avmitcige, 4 M. & W. 657, where there 
was a contract to build an hotel, sash frames intended for the 
building, but which had not been fitted, were held not to be 
parts of the building. 


(d) )) hen set in a fixed place for permanent use and enjoy¬ 
ment in connexion with the land or a building thereon. 

Of this the following are illustrations :— 

1. A floating pier or landing-stage permanently moored on a 
fixed site (Forrest v. Greenwich , 8 E. & B. 890). 2 

2. Sculptured marble vases set within a house, resting by 
their own weight and not physically attached to the building 
sculptured lions resting by theirj weight at the head of°a 
stone staircase going into the garden of the same house 
heavy marble slabs forming garden seats, resting by their 


(d) When set in 
a tixed place for 
permanent use 
in connexion 
with the land. 


1 In this case a doubt is expressed 
whether the dictum of Fitzherbert 
in Wystow's case is well founded. 
This dictum was a suggestion that 
perhaps a spare millstone might be 
distrained. 

2 The case here cited was a 
question of rating under the poor- 
law. Compare and consider the 
cases of Watlcins v. Overseers of 
Milton-cum-Gravesend, L. R. 3 Q. B. 
350 ; Grant v. Local Board of Oxford, 
L. K. 4 Q. B. 9 ; Cory v. Church¬ 
wardens of Greenwich, L. R, 7 C. P. 
499 ; Cory v. Bristow , L. R. 10 C. P. 
504, reversed by Court of Appeal, 1 
C. P. D. 54, 2 Ap. Ca. 262; Lairnj 
v. Bishop IVeannoutk, 3 Q. B. D. 
299 ; Smith v. Lambeth Assessment 
Committee, 10 Q. B. D. 327; Paris, 
«tc., Telegraph Co. v. Penzance Union, 
12 Q. B. D. 552 ; Lancashire ami 
Cheshire Telephone Exchange v. Man¬ 
chester a A., 14 Q. B. D. 267; 
Gifford v. Chard Union, 43 L. T. 249. 
The questions arising under the 
poor-law are not necessarily solved 
by the question whether the subject 


is land or a chattel. But that ques¬ 
tion has been treated as material to 
the question of rating, particularly 
in Reg. v. North Staffordshire By. Co. 
30 L. J. (H. C.) 68,72, cited in Raj. 
v. Lee, L. It. 1 Q. B. 250 ; and Cory 
v. Bristow (per Hellish) L. R. 1 C 
P. D. 54, 56; 2 Ap. Ca. 262. 

In the case of Tyne Boiler Worts 
Co. v. Overseers of Longbenton, how¬ 
ever, C. A., 1886, Nov. 30 (18 Q. B. 
B. 81, affirming Div. Ct. 17 Q. B. 1). 
651), the principle of the rating 
cases is distinguished from the ques- 
tmn of the thing being part of the 
soil, and it is pointed out that 
machines resting on premises by 
their own weight, but without any 
connection by bolts, screws, or other¬ 
wise, might be taken into account 
lor rating purposes, although prob¬ 
ably they would in a question of 

property be regarded as mere chattels. 

The Windmill case , Rex v. Otley, 1 
B. & A. 161, was a case of pauper 
settlement, and was treated as de¬ 
pending upon whether the mill was 
parcel of a tenement. 
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own weight on supports all forming part of the architectural 
plan and permanently designed system of a house and its 
ornamental grounds {D'Eyncourt v. Gregory, L. R. 3 Eo. 
887). 


To the same category may be referred the sundial and colossal 
statue in an American case, Snedekcr v. Warring (*2 Kern. 
170; Brown’s Law of Fixtures, 4th ed. p. 168). 

It is difficult, on principle, to distinguish the granary in 
1 Yiltshear v. Cottrell , 1 E. & B. 074, which was held to be a 


mere chattel, from the things held to be part of the land under 
the last category. This only illustrates the difficulty of marking 
out the distinction by any general words, and the necessity of 
the minuteness observed in the above illustrations. Assuming 
the necessity of maintaining the consistency, in principle, of 
1 Yiltshear v. Cottrell with the other cases, it can only be said 
that the judges who pronounced the opinion upon the granary 
did not associate the thing with the permanent use of the land 
as a farm. On the same principle the old case commonly 
lefeired to as the Cider-mill case, seems to have been distin¬ 
guished. In the case of Fisher v. Dixon, 12 H. of L. Ca. 331, 
Lord Campbell disposed of that case by citing the remark of 
Moses in The Vicar of Wakefield, “ I hope that if my sister 
marries young Farmer Flamstead he will lend v.s his cider- 

milir Evidently Lord Campbell had not lived in a cider 
country. 


Analysis of the 
case of HdlaiccU 
v. Easticood. 


It seems necessary here to analyse the judgment in Hcllawell 
v. Eastwood (6 Exch. Rep. 295) which, in subsequent cases, has 
been very frequently cited, and treated by the judges with the 
utmost respect, although they have, I believe invariably, de¬ 
cided against the party citing it. The question in Hcllawell 
v. Easticood was whether certain cotton-spinning machines 
called “mules,” fixed by screws into the floor but easily re¬ 
movable, were, while so remaining attached, distraiuable for 
rent. Baron Parke, after laying down the law that things fixed 
to the freehold and which became parcel of it could°not be 
distrained, stated that the question whether the machines when 
fixed were parcel of the freehold, was a question of fact and 
depended on two considerations «1st, the mode of annexa¬ 
tion to the soil or fabric of the house and the extent to which 
it is united to them,—whether it can be easily removed, in- 
tegre, salve et commode or not, without injury to itself or the 
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fabric of the building; 2ndly, on the object and purpose of the 
annexation, whether it was for the permanent and substantial 
improvement of the dwelling (in the language of the Civil Law 
perpetui usios causa, or in that of the Year Books, pour un 
profit del inheritance), or merely for a temporary purpose or 
the more complete enjoyment and use of it as a chattel. He 
continues,—“ Now in considering this case we cannot doubt 
that the machines never became part of the freehold. They 
were attached slightly, so as to be capable of removal without 
the least injury to the fabric of the building or to themselves ; 
and the object and purpose of the annexation was not to im¬ 
prove the inheritance, but merely to render the machines 
steadier and more capable of convenient use as chattels. They 
were never a part of the freehold any more than a carpet would 
be, which is attached to the floor by nails for the purpose of 
keeping it stretched out, or curtains, looking-glasses, pictures, 
and other matters of an ornamental nature which have been 
slightly attached to the walls of the dwelling as furniture, and 
which is probably the reason why they and similar articles have 
been held in similar cases to be removable.” 

Hellawcll v. Eastwood was decided in 1851. It was cited in 
Wiltshear v. Cottrell (1853), 1 E. & B. 674, 22 L. J. Q. B. 177 ; 
in Mather v. Fraser, 2 K. & J. 536; in Walmslcy v. Milne 
(1860), 29 L. J. C. P. 171; in Climie v. Wood, L. R. 3 Ex. 257, 
4 Ex. 328 ; in Turner v. Cameron, L. R. 5 Q. B. 313 ; in Long- 
bottom v. Berry, L. R. 5 Q. B. 137; and in Holland v. Hodgson, 
L. R. 7 C. P. 328. In all these cases it was cited by the party 
endeavouring to make out that the things in question remained 
chattels notwithstanding some slight attachment to the soil 
In every case such endeavour was unsuccessful, and in most 
cases the judges, with equal want of success, attempted to dis¬ 
tinguish the facts of the case before them from those in Hella¬ 
well v. Eastwood. In Holland v. Hodgson, L. R. 7 C. P. 328 
(where Hellawell v. Eastwood is much discussed) it is pointed 
out that Y.-C. Wood in his judgment in the case of Mather v. 
Fraser distinguished Hellawell v. Eastwood on the erroneous 
supposition that tenants’ fixtures could be distrained for rent. 
Yet the judges in Holland v. Hodgson still attempt to dis¬ 
tinguish Hellau'cll v. Eastwood on the ground that it was a 
case between landlord and tenant. But if it is admitted that 
tenants’ fixtures cannot be distrained by the landlord, it is hard 
to see how anything could be subject to distress as a chattel 
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which as between mortgagor and mortgagee would be deemed 
part of the land. 1 


The result appears to be that the decision upon the facts 
in Hellawell v. Eastwood is virtually overruled by more recent 
authority; and that the criteria of distinction laid down by 
Baron Parke in that case require some modification. They 
appear however still valid, if explained and modified as 
follows :—1st. As to the criterion whether the thing can be 
removed without injury to itself or the fabric of the building ; 
the injury (or rather damage) must be understood as not 
necessarily appreciable damage, but as extending to that kind 
of slight damage which may be caused by tearing out nails or 
taking out screws. 2ndly. If the mode of annexation is such 
as above described, it becomes immaterial to inquire what was 
the object and purpose of the annexation, but on the other 
hand if there be no physical annexation, but only juxtaposition 
or relation in respect of use, the object and purpose of that 
juxtaposition or the nature of that relation may be the proper 
subject of inquiry in order to see whether the thing has become 
part of the land within the principles of the above heads (c) and 
(d), pp. 8 and 9, supra. 


It is to he confessed that the example of a carpet referred to 
in HeUawell v. Eastwood, is difficult to exclude from any 
general description of things which are fixed so as to become 
part of the land. The carpet is doubtless a chattel, though 
fixed with nails or tacks ; and the only explanation to be given 
is that the annexation is of so very slight a character, and the 
custom of regarding the thing as a chattel so universal, that the 
physical fact of annexation is disregarded. 

It seems possible that there may still be room for controversy 
in regard to some articles of domestic ornament and use 
especiaHy as between heir and executor. Several cases cited in’ 
W illiams on Executors, 7th edit., p. 730, &c, seem to relax 
the line beyond the limits which the rules stated in the text 
seem to authorize. Those cases, however (e.y., Squire v. Mayer, 
Inn. lerm. 1/01 ; Beck v. Iiebow, 1 P. Wms. 94, and the nisi 
prius case of Harvey v. Harvey , 2 Stra. 1141, as well as the 
dictum of Baron Parke in Hcllawell v. Eastwood (p. 10, supra)), 


1 In re A orth Yorhshire Iron Co., 
•Juno 28, 187.0, reported in the 
"Weekly Notes, j>. 153, Y.-C. Hall 
appears to have held certain chattels 


distrainable which were affixed with 
screws, &c. But the reasons for 

the judgment are not given in the 
report. 
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seem hardly consistent with the strict rule which the most 
recent authorities (e.g., Longbottom v. Berry, &c.,) tend to 
maintain, and which is applicable, according to the principle of 
Fisher v. Dixon , 12 Cl. & Fin. 312, to a question between heir 
and executor, just as much as to a question between a mortgagee 
of the freehold and the assignees of the mortgagor. The 
articles here referred to would pass under a bequest of 
“ furniture ” (. Paton v. Sheppard, 10 Sim. 186), and possibly 
this supplies a reason why questions as to the strict rights of 
heir and executor do not often arise in regard to them. 

It will be observed that the general rule of law, quod plan- 
tatur solo, solo cedit has been applied very strictly in this sense, 
that the conversion of a chattel into land is very easily inferred 
by law: but inasmuch as the strict rule, if carried to all its 
legal consequences, would in a large number of cases work 
injustice, it has been, in certain classes of cases, relaxed ; that 
is to say, in regard to certain legal effects the line of demarca¬ 
tion has been shifted so as to permit the retention by a chattel 
of its character as such, notwithstanding some degree of 
annexation to the soil. 

1. The strict ride is relaxed to some exte nt in questionsbetiueen 
a tenant for life or in tail, and the remainderman in a 
settled estate ( Lawton- v. Lawton , 3 Atk. 16; Elwes v. Mawe, 
3 East, 38; Wiltshear v. Cottrell , 1 E. & JB. 674; D'Eyncourt 
v. Gregory, L. R. 3 Eq. 382). 

This relaxation, in the case of fixtures put up by the 
particular tenant for the purposes of trade, has been said to 
arise from “ the consideration of public conveniency,” namely, 
“ that it is for the benefit of the public to encourage tenants for 
life to do what is advantageous to the estate during their term ” 
{'per Lord Hardwicke in Lawton v. Lawton , 3 Atk. 14; 
Williams on Executors, 7th edit., p. 741), and in the case of 
Lawton v. Lawton, which was a creditor’s suit against the 
estate of a tenant for life of a colliery, -who had brought upon 
the premises a movable fire-engine, and fixed it there for the 
purpose of convenient working. Lord Hardwicke held that the 
engine belonged to the personal estate. In questions arising as 
to fixtures put up by the particular tenant for ornament or 
domestic convenience, the only reason for a relaxation of the 
ordinary rule of law seems to be the presumed intention of the 


Part I. 



The maxim 
“quod plantatur 
solo, solo cedit ” 
strictly inter¬ 
preted. 


But relaxed in 
certain classes 
of cases. 


(1) Between 
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and remainder¬ 
man in a settled 
estate. 
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Part I. 

§ 2 . 


(2) Between 
landlord and 
tenant. 


settlor. There is very little direct authority to show what in 
such a case is the extent of the relaxation. It extends at least 
to this, that framed pictures and looking-glasses brought there 
by the particular tenant, and by him fixed with nails or screws 
to the walls of a room, are deemed part of his personal estate, 
provided they were not set “ in lieu of wainscot,” or in lieu of 
panelling or other part of the decorative design of the wall 
itself, so that their removal would leave the walls disfigured 
and incomplete (D'Eyncourt v. Gregory , L. R. 3 Eq. 39G.) 


2. The line of demarcation is relaxed too greater extent, and 
on a better defined principle, in questions between landlord 
and tenant. 

Here the strict rule of law is said to be relaxed “ in favour of 
trade.” This is a short way of expressing what would perhaps 
be more correctly put as follows : The relation of landlord and 
tenant being based upon contract, the contracting parties are of 
course at liberty as between themselves to depart from the 
maxim, “ quicquid plantatur solo, <1 ;c.” It has been found 
generally convenient, and has become customary, for the parties 
to a contract of tenancy to vary the legal relation expressed by 
that maxim, and the law accordingly presumes the intention to 
make such departure, and implies a term of the contract for 
such purpose. 

The thmgs in respect of which the rule of law is relaxed in 
favour of trade in the sense last mentioned are commonly 
called “ tenant's fixtures,” and may be described generally as, 
Things brought on the land by the tenant with the. consent, 
express or implied, of the landlord, and which are cajxible of 
being removed without considerable damage to the freehold. 
For the convenience of trade and in accordance with the pre¬ 
sumed intention of parties, the tenant is deemed to be entitled, 
during his tenancy} to remove these fixtures, reinstating the 


1 See Pugh v. Art on, L. lb 8 Eq. 
G2G, and cases there referred to, and 
see Elives v. Maive, and notes in 
Smith’s Leading Cases, vol. i. For 
the details of the subject of tenants’ 
fixtures, on which it would be out of 
place here to enlarge, I refer to the 
notes in Smith’s Leading Cases above 
mentioned, to Woodfall’s Landlord 
and Tenant, p. 521, &c., and to 


Brown’s Law of Fixtures. The re¬ 
laxation has been, on the same 
principle, applied to the case of 
buildings and fixtures erected for 
mining purposes by a miner entitled 
under a local custom confirmed by 
statute to work mines in Derbyshire; 
and it was held that such miner was 
entitled to remove the erections 
during the time when his interest as 
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'premises. This right of the tenant to sever and remove the 
fixtures may be exercised by the person authorised under a 
writ of execution to seize the goods and chattels of his debtor, 
provided the latter has not an estate of freehold in the land to 
which the things are affixed, in which case they are treated (so 
far as relates to the execution creditor) as part of the freehold. 

The protection, as between landlord and tenant, of trade 
fixtures has been extended to the case of a tenant under a 
mortgagor in possession, who, without interference by the 
mortgagee, has entered and put up tenant’s fixtures. It was 
held by the judges of the Queen’s Bench Division (Pollock, B., 
and Manisty, J.) upon a special case, that a saleby the mortgagee 
did not carry the fixtures which the tenant, as between himself 
and his landlord, would have been entitled to remove ( Sanders 
v. Davis , 1885, May 21, 15 Q. B. D. 218). 

From what is said above, it will be seen under what circum¬ 
stances a chattel becomes in law part of the land. Conversely 
a thing which is part of the land becomes a chattel, generally 
speaking, by severance, so as to be rendered capable of use as a 
separate and movable object. 

There are exceptions in the case of certain things known in Emblements, 
law as emblements ; being things which, to certain effects, are 
treated by law as chattels, although remaining unsevered from 
the land. Emblements have been defined as “ corn and other 
growth of the earth, which are produced annually, not spon¬ 
taneously but by labour and industry, and are thence called 
fructus industrials ” (Williams on Executors, 7th ed. p. 710). 

They comprise not only corn of all kinds, but other annual 
products, such as hemp, flax, saffron, melons, cucumbers, 
turnips, and carrots (Stephen’s Commentaries, 6th ed. vol. ii. 
p. 23G). Also teazles (Kingsbury v. Collins, 4 Bing. 202), 
potatoes (Evans v. Roberts, 5 B. & C. 832, per Bailey,°J.), and 
hops (although they spring from old roots and so are not strictly 
within the definition), because they are annually manured and 
require cultivation (Latham v. Attwood, Cro. Car. 515, 

Williams on Executors, 7th ed. p. 711, and other authorities 

a person working the mines under Hall , H. L., 1883, Mar. 19, 8 Ap 
the custom continued, or within a Ca. 195, affirming 0. A., 7 Q. B. d! 
reasonable time afterwards (JVake y 235) 


How that which 
is part of the 
land may be 
converted into 
a chattel. 
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Part L 



Emblements 
deemed chattels 
to certain effects. 


1. When term 
expires at un¬ 
foreseen period. 


2. Upon death 
of owner of land 
in his own 

occupation. 


thore cited). But not fruit growing on trees. And apparently 
not any crop which is not ordinarily reaped within the year in 
which the labour is expended upon it (e.g., clover sown with 
barley and cropped more than a year after the sowing {Graves 
v. 11 ild, 5 B. A Ad. 10.5). The trees and plants on the premises 
of a nurseryman or gardener and forming in fact his stock-in¬ 
ti ade aie undoubtedly removable by him, as they necessarily 
must be for the carrying on of his business ( Fenton v. Hobart , 
2 East, 90, Lord Kenyon’s judgment; Elwrs v. Maive, 3 
East, 45, remark of Lawrence, J., note c). These are, in at 
least one work of authority (Williams on Executors, 7th ed. 
p. 711) classed with emblements. I am, however, inclined to 
think that they belong to the category of trade fixtures. I 
know of no decided case in which the question has arisen 
simply between heir and executor of the owner in fee of land 
using it lor the purpose of his business as a nurseryman. 
Should such a case arise purely, the observations of Gibbs, J., 
in Lee v. Risdon (7 Taunt. 139, 190) would rather seem to 
point in favour of the heir. 

Emblements are deemed by law to be chattels and not part 
of the land to the following effects :— 

1st. The tenant whose estate determines at a period which 
he is not in a condition to foresee, is entitled, even after his 
tenancy has determined, to cut, carry away and convert to his 
own use, as his own goods and chattels, the emblements on 
which lie himself has expended the labour. This ri"ht at 
Common Law is superseded, in the case of a tenant at rack- 
rent whose tenancy determines by death or cesser of the estate 
of any landlord entitled for his life, by a statutory extension of 
his term in Urn of his right to the emblements , to the end of 
the then current year of his tenancy (1-1 A 1.5 Viet. c. 2.5 s. 1 • 
Lord St radbrooke v. Mulcahy , 2 Ir. C. L. R, 40G). The'right 
to emblements remains in favour of a tenant who is not within 
the last-mentioned Act, and whose estate is determined either 
by the act of God or through the law otherwise than by his 
own fault; e.g., where the estate of the holder of a beneficial 
lease is terminated by the death of or forfeiture incurred by his 
landlord. 

2ndly. Upon the death of the owner in fee of land in his 
own occupation, the emblements devolve on the executor or 
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administrator to the exclusion of the heir. The devise, how¬ 
ever, of a particular piece of land will carry the emblements 

with it. 

3rdly. Emblements are liable to he taken upon a writ of 
execution directing a seizure of goods and chattels ; and it docs 
not signify whether the person whose goods are directed to be 
seized, is a tenant for years or has a freehold estate. This has 
hoen considered a legal consequence of the rule that the emble¬ 
ments devolve, like other goods and chattels, on the personal 
representative (Stephen’s Commentaries, Gth ed. vol. ii. p. 235). 

4thly. By statute (11 Geo. II., c. 19), a landlord may distrain 
for arrears of rent “all sorts of corn and grass, hops, roots, 
pulse or other product whatsoever, which shall be growing on 
any part of the estates demised or holden.” This was contrary 
to the principle of the common law, which held such things 
exempt as parcel of the freehold (Stephen’s Commentaries, 
Gth ed. vol. ii. p. 235). The list of things here mentioned as 
capable of being distrained includes emblements as well as 
products which are not emblements. 

5thly. Whether emblements are an interest in land within 
the 4th section of the Statute of Frauds ; or whether they are 
“ goods ” within the 17th section of the Statute, arc questions 
which will be considered further on (Part IV. post). 

Gthly. Emblements are not “ personal chattels ” within the 
meaning of the Bills of Sale Act, 1854 ( Bvantom v. Griffiths, 

I C. P. D. 349; 2 C. P. D. 212 ; Ex parte Payne, In re Cross , 

II Ch. D. 540). If, however, a tenant farmer having mort¬ 
gaged his farming stock and growing crops and tenant right iu 
the farm, remains in possession and afterwards severs the crops, 
and the mortgagee does not take possession before the bank¬ 
ruptcy of the farmer, it lias been held under the Act of 1854 
that the mortgage being unregistered was ineffectual in regard 
to those crops (Ex parte National Mercantile Bank, In re 
Phillips, 1G Ch. D. 104). By the 4th section of the Bills of 
Sale Act, 1878, “ personal chattels ” are expressly defined as in¬ 
cluding “ growing crops ” (when separately assigned or charged). 
And whether separately charged or not, the principle of the 
last cited decision will doubtless apply to them when severed 
by the tenant in possession. Where the mortgagee of land, 
whether legal or equitable, has interfered by taking possession, 
he is entitled to the crops subsequently severed (Ex parte 
Official Receiver, In re Gordon, 1889, May 1G, G1 L. T. 299). 
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Fart I 

1 2 - 

In some respects, 
but not in all, 
emblements are 
in same position 
as tenant’s 
fixtures. 


It will be seen further on that in regard to the effect first above 
mentioned, emblements are in the same position with the class of 
fixtuies called tenants fixtures. They differ, however, from fixtures 
in these points, namely : lstly. That fixtures do not in any case 
(with the doubtful exception referred to on p. 12, ante) descend 
to the personal representative; and 2ndly. That fixtures in the 
possession of the freehold tenant of the land are exempt from 
execution (Stephen’s Commentaries, vol. ii. p. 230 ; Winn v. 
Ingilby, 5 Barn. & Aid. 023). 3rdly. That in no case are 
they subject to a distress for rent (Stephen’s Commentaries, 
concluding chapter of Book II., Part II.; C. Litt. 47 6; Gorton 
v. Falkncr, 4 T. R. 505). 


Questions, to 
which rules 
apply, classified. 

1. Between heir 
and executor. 


2. Between 
mortgagee and 
mortgagor, and 
his assignees. 


.'1. Between 
specific devisee 
and residuary 
legatee. 


4 . Questions of 
reputed owner¬ 
ship under the 
Bankruptcy 
Acts. 


I proceed to enumerate various classes of questions in which 
it is necessary to distinguish goods or chattels from land, stating 
the rules applicable to each case. 

1. Questions between heir or devisee of the real estate and 
executor. 


Here, generally , the strict rule of law applies (Elives v. 

Mawe, 3 East, 33 ; Fisher v. Dixon, 12 Cl. & Fin. 312). But 

this is subject to the exception of emblements (p. 13, ante), and 

possibly to the further exception referred to in the concluding 

paragraph of the analysis of Hellawell v. Eastwood (p. 12, ante). 

2. Questions between a, mortgagee of the land on the one 

hand and the mortgagor or those claiming through him, either 

as a trustee in bankruptcy or a part ic ala r assignee of chattels, 
on the other. 


Here the strict rule applies without exception (Walmsley 
v. Milne, 7 C. B. N. S. 115 ; Climie v. Wood, L. R. 3 Ex. 257, 
and 4 Ex. 328 (Ex. Ch.) ; Ex parte Astbury, L. R. 4 Ch. 080 ; 
Calliwick v. Swindell, L. R. 3 Eq. 249, which treated as over¬ 
ruled Trappcs v. Harter, 2 Cr. A M. 153 ; Tottenham v. 
Swansea Zinc Co., 52 L. T. 738. 

3. Questions between a person claiming under a specific 
bequest of leasehold estate and the residuary legatee. 

Here the strict rule also applies (In re Skarman's Estate, 

briarma n v. Hose, May 2,1873, Lord Chancellor for M. R./VV. N. 
p. 99). 

4. Questions whether a thing comes within the descrip¬ 
tion of “goods and chattelsf so as to be within the reputed 
ownership clause of the Bankruptcy Acts: the one at present in 
orce being section 15, subsec. 5 of “ The Bankruptcy Act, 1869.” 
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Here the strict rule applies (Horn v. Baker, 9 East, 21 5 ; 
Ex parte Lloyd, 1 Mont. & Ayr. 49-1; Ex parte Brown, In re 
Heed, 9 Ch. I). 389). 

5. Questions between tenant for life and remainder man in 
a nettled estate. 

Here the strict rule is relaxed as to certain classes of fixtures 
(see p. 13, ante), which are considered to retain their character 
of chattels; and the emblements, although unsevered, are als) 
considered as chattels (p. 1G, ante). 

G. Questions between tenant and landlord. 

Here the strict rule is, as before seen (p. 14, ante), relaxed to 
a greater extent, and the emblements are likewise, in the case 
of the estate determining at a period which the tenant is not 
in a condition to foresee, considered as chattels. But in the 
case of a tenant at rack-rent whose tenancy determines by 
death, or cesser of the estate of any landlord entitled for his life, 
there is a statutory equivalent provided in lieu of the emble¬ 
ments (see p. 1G, ante). Where a trustee in bankruptcy of 
the tenant disclaims, the right to remove the fixtures is gone, 
because the disclaimer operates as a determination of the term 
as from the date of adjudication (Ex parte Stephens. In re 
Lavies, 7 Ch. D. 127 (C. A.) ). 

7. Questions as to whether a thine/ can be seized under a. 
writ of execution directing seizure, of goods and chattels of a 
person not having a freehold estate in the land. 

By consequence from the relaxation, as between landlord and 
tenant, of the strict rule, the same relaxation applies between 
the execution creditor of the tenant and the landlord, so that 
the writ is available for seizure of all which would, as between 
the tenant himself and the landlord, be considered as chattels. 
As already seen (p. 17, ante), the emblements are also subject 
to be taken under this writ. This, however, is subject to the 
superior right of the landlord, who may distrain as above- 
mentioned (p. 17, ante). 

8. Questions whether a thing belonging to a tenant in fee or 

other freeholder in the land is a chattel and as such liable to 

be seized under a writ directing seizure of his goods and 
chattels. 

Here the strict rule applies, so that all kinds of fixtures would 
be considered as part of land (Winn v. Ingilby, 5 B. & Ad. G25), 
and they would be subject to attachment, not under the writ 
directing seizure of chattels, but along with the land, under an 
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eh jit or other process for attaching the freehold estate in the 
and. But the emblements in the case of a tenant having a 
freehold estate, and even a tenant in fee, may he seized under 
the former writ (p. 17, ante). 

9. Questions whether a thine/ is a chattel and as such liable 
to be distrained. 

To these questions the same strict rule applies generally 
(Turner v. Cameron, L. It. 5 Q. B. 306; Hellawell v. Eastwood , 
6 Ex. 295, 20 L. J. Ex. 151, and see observations on this case, 
p. 10, ante). By the common law even emblements were exempt 
from distraint; but they, with certain other products not strictly 
emblements, are now by statute subject to distraint by the 
landlord as above mentioned (p. 16, ante). 

10. Questions whether a thing passes under a conveyance as 
land or an interest in land, and not “ personal chattels” so as 
to avoid the necessity of registering the conveyance as a bill of 
sale of personal chattels under “ The Bills of Side Act.” 

In considering this question I must first consider the cases 
under the former Act, 17 & 18 Viet. c. 36, and then shortly 
advert to the difference of language between that Act and the 
Act of 1878 now in force, 41 & 42 Viet. c. 31, and to the effect 
of that difference. 

In the first place I may observe that the title of a mortgagee 
of the freehold to the chattels which, in law, form part of the 
land under the strict rule above mentioned, was in no way 
affected by the former Act {Mather v. Fraser, 2 K. A J. 536). 
Nor is any question likely to arise under the Act now in force. 

The cases relating to the right of a tenant for years to sever 
and take away the fixtures put up by him have been considered 
in a number of cases under the former Act, which led to very 
fine distinctions. 

In Boyd v. Shorrock (L. R. 5 Eq. 72), it was held by V.-C. 
Wood, that where the lessee assigned by way of mortgage the 
land and the trade fixtures, this assignment need not, in order 
to be valid and effectual as a conveyance of the fixtures, be 
registered under the Bills of Sale Act. But the Vice-Chancel¬ 
lor’s attention does not seem to have been drawn to the inter¬ 
pretation clause of the Act, which expressly defines “ personal 
chattels ” (the subject of the prescribed registration), as including 
“ fixtures. His decision was accordingly not followed in the 
later cases of Begbie v. Fenwick (L. R. 8 Ch. 1075, n.), and 
ffawtry v. Butlin (L. R. 8 Q. B. 290) and these last were 
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followed and V.-C. Wood’s decision dissented from by the Lords 
Justices in Ex parte Dalglish, In re Wilde (L. R. 8 Cli. 1072). 
In the case of Ex parte Barclay, In re Joyce (L. R. 9 Ch. 576), 
where there was a mortgage by demise ol leasehold premises, 
including fixtures, it was held good against the trustee in bank¬ 
ruptcy, and by these two last mentioned cases the test laid down 
was whether the mortgage gave power to the mortgagee to 
sever the fixtures from the premises, and to deal with and sell 
them separately. These cases are all cited in the case of Meux 
v. Jacobs , in the House of Lords (L. R. 7 H. L, 481); but that 
case throws no light on the points in question, as it only decided 
that the adverse claimant, who was merely the holder of a later 
unregistered bill of sale who had taken possession under his 
security, was not a person within the protection of the Act. The 
decision in Ex parte Dalglish was, subsequently to that of Ex 
parte Barclay, followed in the case of Ex parte Alexander, In 
re Elsick , 4 Ch. I). 503; In re Tretliowan , Ex parte Tweedy , 
5 Ch. D. 399; in Ex parte Brown, In re Heed (C.A.), 
9 Ch. D. 389; and in Paine v. Matthews, 53 L. T. 872. In 
Southport, &c., Co. v. Thompson, C.A., 1887, Nov. 3, 37 
Ch. D. 64, it was decided by the Court of Appeal that a sub¬ 
demise by way of mortgage of leaseholds carries the right to 
trade-fixtures by the same words by which they would have been 
earned by a conveyance in fee ; but does not, without express 
words showing an intention to do so, carry the absolute property 
in such fixtures, or the right to remove and sell them as 
separate chattels. 

The rule to be deduced from the cases on the Act of 1854 
appears to be that a mortgage by a tenant by an instrument 
giving power to sever the tenants’ fixtures and deal with and sell 
them separately from the tenants’ interest in the land to which 
they are attached, must, in order to be valid (so far as relates to 
these fixtures) against an execution creditor or trustee in bank¬ 
ruptcy, be registered under the Act; and that a mortgage which 
does not give such power will be good as regards the same 
fixtures although not registered. But it was still considered a 
reasonable course to register a mortgage of the latter class (In 
re Lee's Trusts , 13 Mar., 1875, \V. N. p. 61). 

The language of the Act of 1878 now in force, is different) 
and has been apparently framed to define and extend the rule 
laid down by the decisions. By this Act, section 4, “ personal 
chattels ” includes “ (when separately assigned or charged) 
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11. Under 
Statute of 
Frauds and 
Stain]) Acts. 


fixtures and growing crops;” but docs not include "chattel 
interests in real estate, nor fixtures (except trade-machinery as 
hereinafter defined), when assigned together with a freehold or 
leasehold interest in any land or building to which they are 
affixed, nor growing crops when assigned together with any land 
on which they grow” And, by section 7, fixtures or growing 
ciops arc not to be deemed separately assigned or charged “by 
reason only that they arc assigned by separate words,°or that 
power is given to sever them from the land or building to which 
they are affixed, or from the land on which they grow, without 
otherwise taking possession of or dealing with such land or 
building, or land, if by the same instrument any freehold or 
leasehold interest in the land or building to which such fixtures 
are affixed, or in the land on which such crops grow, is also 
conveyed or assigned to the same persons or person.” And 
further, by the same section, the rule of construction so laid 
down is made retrospective (see Ex parte Moore, 14 Ch. 1). 
*37b). “Trade machinery” is defined by section 5 of the Act, 
and consists, generally speaking, of the machinery in a factory 

or workshop exclusive of the fixed motive powers and power 
machinery and pipes. 


11. Question* whether a thing is land or an interest in 
land within the 4th section of the Statute of Frauds, or 
whether (as is often hut not always the alternative) it is com¬ 
prised in the category of “ goods, wares, or merchandiscs ” in 
the 17 th section. 

I postpone consideration of this question until I come to 
consider the 17th section of the Statute of Frauds (Part IV. 
post). In the meantime I also observe that the words quoted 
from this section are also found in the Stamp Acts, which 
exempt from duty “an agreement, letter, or memorandum 
made for or relating to the sale of any goods, wares, or mer¬ 
chandise ” (33 & 34 Viet. c. 97, Schedule, “Agreement” 3rd 
exemption continuing the exemption made in former Acts); so 

that the same criterion is doubtless applicable to questions 
imder the.se Acts. 
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PART II. 


THE PARTIES TO A SALE (WHEREIN OF OWNERSHIP 

AND DISPOSING POWER). 


In this part of the work I propose to treat of the parties to a 
sale, and under this head I shall consider in the first place 
the general capacity of persons to contract. Secondly , I shall 
consider who is able to dispose of the property in a thing. 
This leads to certain questions of competition in regard to the 
property, those namely which arise on executions and on bank¬ 
ruptcy, and these I shall consider, thirdly, in this part of the 
work, as I see no more appropriate place for them. 


SECTION I —GENERAL CAPACITY. 

The parties to a valid sale must be persons legally capable of 
contracting, and, therefore, speaking generally, do not include, 

1. Alien enemies. 

2 . Convicts. 

•3. Infants. 

4. Lunatics. 

5. Married Women (according to the law before 1882). 

1 . Alien enemies. 

1. Alien enemies , that is to say, persons subject to a 
Sovereign actually at war with the Sovereign of this country, 
are, on grounds of public policy, deemed incapable of contracting* 
with British subjects, and vice versa. ° 

2 . Convicts. 

Persons who are convicts within the meaning of 33 & 34 
Viet. c. 23 (s. G) are, by section 8 of the same statute, incapable 
of alienating or charging any property, or of making any 
contract, save as in the Act provided. 


Taut II. 
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This, it lias been decided, does not incapacitate the convict 
from paying a debt, or of committing an act of bankruptcy by 
non-payment of a debt under a debtor’s summons. Ex parte 
Graven, In rc Harris, 19 Ch. D. 1. 


3. Infinite. 

3. Infants. 3. With regard to infants, the general rule of the common 

law is that their contracts are voidable. That is to say, it is 
within the option of the infant to make void the contract and 
have matters restored to their original position, if that is sub¬ 
stantially practicable. The condition just mentioned, is I 
apprehend, implied in every case where a contract or other 
transaction is said to be voidable. Where this condition is 
absent, the redress, if any, competent to the party who would 
otherwise be in a position to avoid the contract, must depend 
on whether the conduct of the other party amounted to a fraud, 
and his remedy (if any) consists merely in a personal action on 
a claim for damages against the person guilty of the fraud 
{Acidic v. Western Banlc of Scotland, L. R. 1 H. of L. Sc. 145, 
ICO). The question whether the deed of an infant severing a 
joint tenancy was valid was discussed in Burnaby v. Equitable 
Reversionary Society (1885, January 24, 28 Ch. D. 416), and 
it was held by Mr. Justice Pearson to be clear law that the 
deed was only voidable and not void. 

A sale of property by an infant is voidable at his option, and 
to this there appears to be no exception. 

A purchase by an infant, except of necessaries, is similarly 
voidable at common law. But further, by the Infants Relief 
Act, 1874 (37 & 38 Yict. c. G2, s. 1), all contracts with infants 
for goods supplied or to be supplied (other than contracts for 
necessaries) are absolutely void, and (sect. 2) incapable of being 
ratified {Ex parte Kibble , In rc Onslow, L. R. 10 Ch. 373). 
There is no exception of trade debts ; and it has been decided 
by the Court of Appeal that the Act applies to contracts made 
by an infant in carrying on a course of trade; and that the 
iufant is in no way liable upon such contracts, unless lie lias 
expressly represented himself to be of full age {Ex parte 
Jones, In re Jones, 18 Ch. D. 109). But if he has paid money 
for something which he has consumed or used, he cannot recover 
the money as money paid under a void contract {Valentino v. 
Camdi, C. A. 1889, 24 Q. B. D. 16G). 
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It has been held by the Court of Exchequer Chamber on Tam II 

appeal from the Court of Exchequer, notwithstanding the verdict -- r — 

of a British jury to the contrary, that studs or solitaires for 
fastening the wristbands of a shirt, at the price of £25, were 
not necessaries for an infant, although on attaining majority he 
became entitled to £20,000, and evidence was given that he 
“ moved in the best society ” ( Ryder v. Wombwcll, L. R. 4 Ex. 

32). To show that the goods were not in fact necessary, 
evidence may be given that the infaot was already sufficiently 
provided with goods of the kind ; and it is immaterial whether 
the tradesman had knowledge of this or not ( Barnes v. Toye , 

1884, July 2, 13 Q. B. D. 410 ; Johnstone v. Markes , 1887, 

July 27, 19 Q. B. D. 509). If an infant is married, his obliga¬ 
tions as husband and father in supplying necessaries are the 
same as if he were of full age, and therefore a contract with him 
for supplying necessaries to the wife and children is valid 
(Benjamin on Sale, p. 23; Turner v. Fidsby , 1 Str. 168 ; 
Rainsford v. Fenwick, Carter, 215). 

In the case of In re Howarth , L. R. 8 Ch. 415, the Lords 
Justices of Appeal held that the Court had jurisdiction to 
make an order charging the expenses of the just maintenance 
of an infant on the corpus of an estate to which he was entitled 
in fee simple in possession. In the case of In re Hamilton 
(infants), SI Ch. D. 291, the Court of Appeal could not see 
their way to extend this to sanctioning an arrangement for 
raising money, to be charged on the interests of two infants 
having successive estates tail in remainder, for supplying them 
with an income for their future maintenance. In the case of 
Cadman v. Cadman , 33 Ch. D. 397, the Court of Appeal 
refused an application for charging future interests of infants 
although part of the claim related to past maintenance. The 
Judges of Appeal considered that the decision in In re Howarth 
went to the very verge of the law, and they doubted whether 
that decision ought to have been made. 

It has been decided by a full Court of Judges, on a point 
reserved at a criminal trial, that although an infant cannot enter 
into a valid contract of bailment, he may be a bailee of goods 
so as to be convicted under the 3rd section of the Larceny Act 
(24 & 25 Yict. c. 96), which enacts that “ whosoever being a 
bailee of any chattel, &c., shall fraudulently convert the same to 
his own use, &c.,” shall be guilty of larceny. The bailment 
consists in a delivery of the chattel upon condition, and creates 
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4. Lunatics. 


a special property iu the bailee, leaving the general property in 
' tl ,e bailor; and although there may be no contract, the relations 
which arise from this state of property remain. The infant 
having the special property could bring an action against any 
person depriving him of the goods; and the owner would have 
an action against the infant for wrongful conversion of the goods. 
liefj. v. Macdonald, 1885, May 9, 15 Q. B. D. 323. 


4. Lunatics. 


4. Lunatics, or persons of unsound mind , are very much in 
the position of infants prior to the Act 37 & 38 Viet. c. G2. A 
■sale or purchase made by a lunatic is voidable as soon as it is 
shown that at the time of making it the party did not know 
what lie was doing, and that the transaction was to his disad¬ 
vantage. 1 his proposition seems in accordance with the general 
tenor ol the authorities which arc all cited in the arguments iu 
Molton v. Caniroux (2 Ex. 487 ; 4 Ex. 17), and is consistent with 
the decision in that case, which was to the effect that the trans¬ 
action there in question could not be made void. The question 
had arisen after the death of a lunatic, who had purchased 
and fully enjoyed an annuity for his life. It was proved that 
the other contracting party was not aware of the lunatics 
mental condition, and that no advantage was taken. It was 
not practicable to restore matters to their original position, and 
the facts showing that there was no fraud, there was no case 
for redress. (See also Beavan v. M'Donncll , 9 Ex. 309, & 10 
Ex. 184.) The case differs from that of an infant in this, that 
the incapacity is not always obvious to a stranger; and also 
that so long as he is not put under restraint, tradesmen may 
reasonably furnish him with things suitable to his condition in 
life, and, if they are actually enjoyed, recover the price of them 
{Barjstcv (or Baxter) v. E. of Portsmouth, 7 D. & R. G14; 5 B. 

& C. 1/0). It is not, as in the case of an infant, a question of 
necessaries strictly so called. 


Ihc question of the nature and degree of lunacy to avoid a 
contract is much discussed in Jenkins v. A [orris, 14 Ch. D. G74 • 
audit was there decided by the Court of Appeal’that an insane’ 
delusion to avoid a contract must be such as to enter into the 
subject-matter of the contract, so that the person was incom¬ 
petent to manage his affairs in respect of that very matter. 

Ihe indulgence given to lunatics has apparently been 
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extended to persons who have been induced, when in a state of 
complete intoxication, to enter into contracts to their prejudice. 
The reason is that it is a fraud in the other party to take 
advantage of the drunkard’s state; and the case is so put by 
Parke, B., in the case of Gore v. Gibson, 13 M. & W. G23. lor 

drunkenness has never been admitted as an excuse for a tort or 
a crime, and there can be no better reason, on the part of the 
drunkard, for excusing him from a contract. 


5. Married Women. 

5. According to the law as it stood previously to and as 
unaltered by the statutes, which gradually introduced principles 
more consonant to modern ideas, a mar vied woman, speaking 
generally, could not contract, and any contract which she might 
purport to make was absolutely void. It has been even held 
that a feme covert, living apart from her husband, and having a 
separate maintenance secured to her by deed, cannot contract 
or be sued as a feme sole {Marshall v. Mary Hutton, 8 T. R. 
545). 

The exceptions were :— 

(а) When her husband is an alien enemy and abroad 

(Lindley, p. 86 ; Derry v. Mazarine, Lord Raymoud, 

147). 

( б ) When her husband is civilitcr mortuus , which is now 

the same as to say that he is a convict within the 
meaning of 33 & 34 Yict. c. 23, s. G. 

(c) When she is a sole trader within the City of London 
she is, by the custom of the city, capable of con¬ 
tracting and of suing and being sued in the city 
courts in matters arising out of her dealings in her 
trade in London (Benjamin, p. 29; Beard v. Webb, 
2 B. & P. 93). 

{d) A married .woman may by contract, without the aid 
of the modern statutes, bind separate estate (as to 
which she is not restrained from anticipation, Pike 
v. Fitzgibbon, C. A. 1881 ; Smith v. Lucas, 18 Ch. 
D. 531, 545; Durrani v. Ricketts, 8 Q. B. D. 177; 
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Chapman v. Biggs, 11 Q. B. D. 27; King v. Lucas, 
C. A., 23 Ch. D. 712 ; In re Glanvil , Ellis v. John¬ 
son, 31 Cli. D. 332 ; Myles v. Burton, 14 L. R. Ir. 
258), provided she intended to contract, and was 
understood by the other party to contract, not on 
behalf of her husband, but for herself, and on the 
credit of her separate estate. The intention so to 
contract need not be expressed, but maybe inferred 
from the nature of the contract itself (Mrs. Matthew- 
man s case, L. R. 3 Eg. 781 ; London Chartered 
Bank v. Icmpriere, L. R. 4 P. G Ap. 572, 594; 
Bicard v. Ilinc , L. R. 5 Ch. Ap. 274; Lancashire 
and Yorkshire Bank v. Tec, Nov. 22,1875, V.Q H., 
A\. -N- P- 213), and is readily inferred if the married 
woman is at the time living separate from her 
husband (Picard v. Ilinc, supra). See also, as to 
the kind of property presumed to come within the 
intention, Leak v. Duffield, 1889, 24 Q. B. D. 98, 
and Hoi thy v. Hodgson, 24 Q. B. D. 103. 


(r) Where there 
is an agreement 
to live apart. 


To these exceptions were successively added the following 

(c) An agreement between husband and wife to live apart 
was formerly considered void, as contrary to public 
policy. It is now settled law that such an agree¬ 
ment is good if a consideration is shown. In 
framing a formal agreement of this kind it has been 
usual for a trustee to intervene and covenant to 
indemnify the husband in order to raise a valid con- 
sideiation for the agreement on his part. But in 
the case of McGregor v. McGregor, C. A. 1888 (21 
Q. B. D. 424), it was decided by the Court of Appeal, 
affirming the judgment of the Queen’s Bench 
Division upon an appeal from the County Court of 
Newcastle-on-Tyne, that where there is a matri¬ 
monial dispute resulting in cross summonses for 
assault, an oral agreement to live apart, arising out 
of and by way of compromise of the dispute, is 
valid, and gives legal effect to the promise of the 
husband to allow* a weekly sum for maintenance of 
the wife and children. This decision is independent 
of the recent statutes which enlarge the wife’s 
capacity to contract. 
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(/) By the earlier statutes above referred to, the disabilities 

of a married woman were removed so far as to enable her to .- -' 

contract under certain circumstances or for certain limited 

purposes. While judicially separated from her husband a separated. 

married woman, by 20 & 21 Viet, c. 85, s. 25, is to be con- 

sidered as a feme sole (7 )aues v. Creylce , 80 Ch. D. 500) with 

respect to property of every description which she may acquire 

(see Nicol v. Kicol, 31 Ch. D. 524), or which may come to or 

devolve upon her; and (by sec. 26) is to be considered as a feme 

sole for the purposes of contract, and Wrongs and Injuries, and 

suing and being sued in every civil proceeding. She is in a 

similar position with respect to property and to contracts, and 

suing and being sued ( Ramsclen v. Brearley, L. It. 10 Q. B. 147), 

if she obtains an order of protection from a magistrate or judge, 

on the ground of her husband’s desertion, under section 21 of 

the same statute (see also 21 & 22 Viet. c. 108, ss. 6—10). B} r 

section 10 of the Married Women’s Property Act, 1S70 (33 & 34 Married 

Viet. c. 93), a married woman may effect a policy of insurance p^Ac^mo, 

upon her own life or the life of her husband for her separate 

use. By the same Act, sec. 1, the wages and earnings of any 

married woman, acquired after the passing of the Act in any 

employment, occupation, or trade in which she is engaged, or 

which she carries on separately from her husband, and also any 

money or property so acquired by her through the exercise of 

auy literary, artistic, or scientific skill, and all investments of 

such wages, earnings, money, or property, shall be deemed and 

taken to be property held and settled to her separate use, and 

her receipts alone are declared to be a good discharge for such 

wages, earnings, money, and property ; and by section 11 of the 

same Act a married woman may maintain an action in her own 

name for the recovery of any wages, earnings, money, and 

property, by the Act declared to be her separate property, and 

it is further enacted that she shall have in her own name the 

same remedies, both civil and criminal, against all persons 

whomsoever for the protection and security of such wages, 

earnings, money, and property, and of any chattels or other 

property purchased by means thereof for her own use, as if 

such wages, earnings, money, chattels, and property belonged 

to her as an unmarried woman. Under the two sections last 

mentioned, it has been decided that a married woman is 

entitled to maintain an action in her own name to recover 

.damages against her bankers for dishonouring cheques drawn 
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by her in the course of a trade which she carries on separately 
from her husband, or for not duly presenting or not giving due 
notice of dishonour of a bill of exchange acquired by her in 
such trade, and entrusted to them by her for presentment 
(Summer# v. City Bank, L. It. 9 C. P. 580). And by the 
combined operation of the Act of 1870 with the Act of 1882, 
it has been held that a married woman, in the sole occupation 
of a house bought by her out of her own earnings since the Act 
of 1870, can, after the Act of 1882, sue alone without her 
husband, in an action of trespass, a person who has entered 
such house against her will, although with the authority of the 
husband. Weldon v. De Bathe , C. A. 1885, 14 Q. B. D. 339. 


Married Women’s By the Married Women’s Property Act, 1882 (45 & 40 Viet. 

.Property Act, _ x J v 

1832. c. 75), which (s. 25) commenced on the 1st of January, 1883, a 

fundamental change is made in the law relating to Married 
Women, in respect of capacity to contract and to hold property. 
For the purposes of the present work it is sufficient to cite the 
sections of the Act directly effecting these primary objects, 
leaving the subordinate details both of the Act and of the case 
law founded on it to be referred to in the Act itself and in 
special treatises, such as that of Mr. Eversley on the Domestic 
Relations. The sections of primary importance for the present 
purpose, are as follows :— 

1. (1.) A married woman shall, in accordance with the 
provisions of this Act, be capable of acquiring, holding, 
and disposing by will or otherwise, of any real or 
personal property as her separate property, in the 
same manner as if she were a feme sole, without the 
intervention of any trustee. 

Property of “ 2. Every woman who marries after the commencement of 
married this Act shall be entitled to have and to hold as her 

Act to be separate property and to dispose of in manner afore- 

lield by her said all real and personal property which shall belong 
'solc/ l " U to h er at the time of marriage, or shall be acquired by 

or devolve upon her after marriage, including any 
wages, earnings, money, and property gained or 
acquired by her in any employment, trade, or occu¬ 
pation, in which she is engaged, or which she carries 
on separately from her husband, or by the exercise of 
any literary, artistic, or scientific skill. 

Loins by “ 3. Any money or other estate of the wife lent or entrusted 

wife to 
husband. 


Married 
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by her to her husband for the purpose of any trade or 
business carried on by him, or otherwise, shall be 
treated as assets of her husband’s estate in case of 
his bankruptcy, under reservation of the wife’s claim 
to a dividend as a creditor for the amount or value of 
such money or other estate after, but not before, all 
claims of the other creditors of the husband for 
valuable consideration in money or money’s worth 
have been satisfied. 

“ 4. The execution of a general power by will by a married 
woman shall have the effect of making the property 
appointed liable for her debts and other liabilities in 
the same manner as her separate estate is made liable 
under this Act. 

" 5. Every woman married before the commencement of 
this Act shall be entitled to have and to hold and to 
dispose of in manner aforesaid as her separate property 
all real and personal property, her title to which, 
whether vested or contingent, and whether in posses¬ 
sion, reversion, or remainder, shall accrue after the 
commencement of this Act, including any wages, 
earnings, money, and property so gained or acquired 
by her as aforesaid.” 

* * * *• * 

" 12. Every woman, whether married before or after this 
Act, shall have in her own name against all persons 
whomsoever, including her husband, the same civil 
remedies, and also (subject, as regards her husband, 
to the proviso lierein-after contained) the same 
remedies and redress by way of criminal proceedings, 
for the protection and security of her own separate 
property, as if such property belonged to her as a 
feme. sole ., but, except as aforesaid, no husband or wife 
shall be entitled to sue the other for a tort. . . . 

“ 13. A woman after her marriage shall continue to he 
liable in respect and to the extent of her separate 
property for all debts contracted, and all contracts 
entered into or wrongs committed by her before her 
marriage, including any sums for which she may he 
liable as a contributor}', either before or after she has 
been placed on the list of contributories, under and by 
virtue of the Acts relating to joint stock companies ; 
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and she may be sued for any such debt and for any 
liability in damages or otherwise under any such 
contract, or in respect of any such wrong ; and all 
sums recovered against her in respect thereof, or for 
any costs relating thereto, shall be payable out of her 
separate property; and, as between her and her 
husband, unless there be any contract between them 
to the contrary, her separate property shall be deemed 
to be primarily liable for all such debts, contracts, or 
wrongs, and for all damages or costs recovered in 
respect thereof: Provided always, that nothing in 
this Act shall operate to increase or diminish the 
liability of any woman married before the commence¬ 
ment of this Act for any such debt, contract, or wrong, 
as aforesaid, except ns to any separate property to 
which she may become entitled by virtue of this Act, 
and to which she would not have been entitled for her 
separate use under the Acts hereby repealed or other¬ 
wise, if this Act had not passed.” 

* * * * * 

* 19. Nothing in this Act contained shall interfere with or 
affect any settlement or agreement for a settlement 
made or to be made, whether before or after marriage, 
respecting the property of any married woman, or 
shall interfere with or render inoperative any restric¬ 
tion against anticipation at present attached or to be 
hereafter attached to the enjoyment of any property 
or income by a woman under any settlement, agree¬ 
ment for a settlement, will, or other instrument; but, 
no restriction against anticipation contained in any 
settlement or agreement for a settlement of a woman’s 
own property to be made or entered into by herself 
shall have any validity against debts contracted by 
her before marriage, and no settlement or agreement 
for a settlement shall have any greater force or validity 
against creditors of such woman than a like settlement 

O 

or agreement for a settlement made or entered into by 
a man would have against his creditors.” 


Decisions under As to sections 1 and 2. It has been decided that s. 1, sub- 
this Act. ec ^ only applies to property held during the coverture (In re 

Price, Stafford v. Stafford, 28 Ch. D. 709). This subsection 
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does not alter the devolution on death of her undisposed of Tart. 
separate personalty of a married -woman, In re Lambert's ^ 
Estate, Stanton v. Lambert, 1888, July 12, 89 Ch. D. 626. 

It has been held by a Divisional Court (Mathew and A. L. 

Smith, JJ.), that this Act, s. 1, sub-sec. 2, does not abolish the 
liability of the husband for his wife’s torts, and the plaintiff may 
sue the husband and wife jointly, or the wife alone, for wrongs 
committed by her after the marriage (Serolca v. Kattenburg , 

1886, Apr. 20, 17 Q. B. D. 177). Under this same sub-section 
it was decided that the limitation against a claim by a married 
woman as a feme discovert under this section, does not begin to 
run until the Act came into operation (on the 1st of Jan., 1883), 

Weldon v. Neal, 51 L. T. 289 ; 32 W. R. 828. 

It has been decided by the Court of Appeal in Pallisev v. 

Gurney , 1887 (19 Q. B. D. 519), and Stogdon v. Lee, 5 March, 

1891 (C. A. from Q. B. D.), that to entitle the plaintiff to suc¬ 
ceed in an action upon the contract of a married woman, under 
sec. 1, sub-sec. 2, he must prove the existence of some separate 
property at the time of entering into the alleged contract. 

It is to be observed that the effect given to the liability 7- of a 
married woman upon her contracts under the second sub-section 
of section 1, is qualified by the terms of the section. The precise 
extent of this qualification was considered and defined by the 
Court of Appeal in the case of Scott v. Aforley, 1887, Nov. 11 
(20 Q. B. D. 120). The question arose upon an application to 
commit a married woman to prison under the fifth section of 
the Debtors Act, 1869, for default in payment of a sum for 
which judgment had been recovered against her by virtue of 
s. 1, sub-sec. 2, of the Married Women’s Property Act, 1882. 

The Court (in accordance with the view indicated in Meager v. 

Pellew, C. A. 1885, Apr. 17, 14 Q. B. D. 973, and the decision 
of a Divisional Court in Draycott v. Harrison, 1886, Apr. 2, 

17 Q. B. D. 147, and in Bursill v. Tanner, 1884, June 17, 

13 Q. B. D. 691), decided that there was no power to commit 
her for such default; and they authoritatively settled the form 
judgment to be adopted in future for enforcing the liability 
under the Act of 1882. The form strictly follows the terms of 
the Act and is as follows :— 

“ It is adjudged that the plaintiff do recover £ 
and costs (to be taxed) against the defendant (the 
married woman), such sum and costs to bo payable 
out of her separate property, as hereinafter mentioned, 


C.S.G. 
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and not otherwise. And it is ordered that execution 1 
hereon be limited to the separate property of the 
defendant (the married woman) not subject to any 
restriction against anticipation, unless, by reason of 
s. 19 of the Married Women’s Property Act, 1882, the 
property shall be liable to execution, notwithstanding 
such restriction.” 

The form was followed in Domic v. Fletcher , 1888, May 14 
f—1 Q. B. D. 11), in regard to a debt contracted before the 
marriage, in a case where the marriage had taken place after 
the Act of 1870, and before the Act of 1S82. 

It has been decided by the Court of Appeal in Re Isaac, 
Jacob v. Isaac, 1885, Aug. 4, 30 Ch. D. 418, that a married 
woman, being empowered by sec. 1, sub-sec. 2, of the Act to sue 
as a feme .sole, may sue without a husband or a next friend, and 
cannot be ordered to give security for the costs of the action, 
even though she had at the time of the action no separate estate, 
and there is nothing upon which, if she fails, the defendant can 
issue available execution. 

It has been held that sub-section 4 of section 1 is not retro¬ 
spective, and therefore, in an action on a contract made by a 
married woman before the passing of the Act, judgment cannot 
be ordered in such terms as to be available against separate 
property to which the defendant became entitled after the date 
of the contract ( Ccmolav v. Leylaml, 27 Ch. D. 632; Turnbull 
v. Forman, C. A. 1885, June 10, 15 Q. B. D. 234 ; In re Roper, 
Roper v. Doncaster, 1888, June 27, 39 Ch. D. 482). The effect 
of this sub-section (s. 1, sub-s. 4) has been said to be that a 
contract entered into by a married woman binds not only the 
separate property she is possessed of at the date of the contract, 
but also all separate property thereafter acquired during the 
coverture, but such a contract is held not to bind separate 
property acquired, or which becomes freed from a restraint on 
anticipation, at or after the termination of the coverture (Beckett 
v. Tasker, 1887, March 14,19 Q. B. D. 7). It has been held by 
Pearson, J., in In re Shakespear, Deakin v. La kin, 1885, 30 
Ch. D. 169, that the section does not enable a married woman 
who has no existing separate property to bind by a con- 


1 Equitable execution may be 
carried out without a separate 
action ; and this applies even to the 
case of a sumniarv order for costs 


obtained under the Solicitors Act, 
without an action having been in¬ 
stituted. In re Peace and iValter, 
24 Ch. D. 405. 
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tract any separate property wliich she may possibly thereafter 
acquire. 

A married woman possessed of separate estate, but not carry¬ 
ing on a trade separatel} 7 , is not subject to the bankruptcy laws 
{In re Gardiner, Ex parte Coulson, Div. Court, 1887, Nov. 22, 
20 Q. E. D. 249). When she is carrying on a trade separately 
it has been decided that property which she has a general power 
to appoint by deed is not her separate property within the mean¬ 
ing of section 1, sub-section 5; so that she cannot under that 
section be made subject to the bankruptcy law in respect of such 
property, or be compelled to execute a deed of appointment of 
it in favour of her creditors {Ex parte Gilchrist, In re Arm¬ 
strong, C. A. 188G, June 26, 17 Q. B. D. 521, reversing Div. 
Court, ibid. p. 167). 

“ Separate property which she may thereafter acquire ” under 
section 1, sub-sec. 4, is construed so as to be limited to property 
wbicli the married woman acquires during the''coverture, Beckett 
v. Tasker, 1887, March 14, 19 Q. B. D. 7^ 

Under sections 1 and 2 of the Act, a woman who has married 
since the commencement of the Act is regarded as a feme side 
as to property which belonged to her at the time of the marriage, 
so that her separate examination as to her consent under s. 50 
of the Settled Estates Act, 1877, is unnecessary ; Riddell v. 
Erri ngton, 1884, 26 Ch. D. 220. But a woman married before 
the Act petitioning as to property in which she acquired an 
interest before the Act, must be examined separately under the 
same section of the Act of 1877 ; Re Harris* Settled Estates, 28 
Ch. D. 171. 

As to section 3. Where a married woman seeks to prove in 
her husband’s bankruptcy for money lent to him, she must show 
that the money was not lent to him for the purpose of his trade 
or business, so as to make the money assets of the husband 
under section 3 {In re Genese , Ex parte. District Bank of 
London-, 1885, Nov. 10 , 16 Q, B. D. 700). 

As to section 5. The accruing of the title under the 5th 
section is the first acquisition of the title, so that where a married 
woman has before the Act acquired title to property in rever¬ 
sion, it does not by afterwards falling into possession come into 
her separate use {Reid v. Reid, C. A. 1886, Jan. 22, 31 Ch. D. 
402, overruling Baynton v. Collins, 27 Ch. D. 604). The 
expectation as one of a class of possible next of kin, being a 
mere spes succession is, is uot a “ contingent ” title within the 

D 2 
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moaning of this section ; In re Parsons, Stockley v. Parsons, 
45 Cli. D. 51. 

“ Subsequent action ” in the nth section lias been held to 
mean an action commenced subsequently to the time of bringing 
the action in which judgment has been recovered ( Fear v. Castle, 
8 Q, B. D. 380). 

-d.s* to sect ion 12. It has been decided by the Court of Appeal 
that this section makes liable for debts contracted by a woman 
before marriage, any property settled to her separate use, 
although without power of anticipation (Axford v. Reid , 1889, 
Jan. 30, 22 Q. B. D. 548). 

rts to section 13. Under the 12th section of the Act of 1870 
it has been held that debts contracted by a wife before marriage 
can be recovered out of the separate estate reserved to her 
under a marriage settlement notwithstanding a restraint on 
anticipation ( London and Provincial Bank v. Boyle, 7 Ch. D. 
773; In re Ecdyely, Small v. Hedgely, 1886, Dec. 7, 34 Ch. D. 
379). These decisions will be equally applicable to the enact¬ 
ment under section 13 of the Act of 1883. The obtaining 

O 

judgment under this section against the wife, if she has no 
separate estate, is no bar to an action against the husband 
under section 14, which gives a right of action against the 
husband also out of property acquired by him through the 
wife ( Beck v. Pierce , 23 Q. B. D. 310). A judgment against a 
married woman pronounced duriug a marriage which is after¬ 
wards dissolved, creates, in case of her entering into a subsequent 
marriage, a liability under this section, and a “ debt contracted 
before her marriage,” which under the 19th section overrides a 
restriction against anticipation contained in a settlement made 
on the subsequent marriage; Jay v. Robinson, C. A. 1890, 25 
Q. B. D. 491. 

Section 19 has the effect of modifying section 5, so that a 
settlement made upon a marriage before the coming into opera¬ 
tion of the Act (containing an agreement to settle any property 
coming to the wife during the coverture) binds property coming 
to the wife by will after the coming into operation of the Act; 
In re Whitaker, Christian v. Whitaker, 18S7, Jan. 14,34 Ch. D. 
227, approving In re Stonors Trusts, 24 Ch. D. 195. And the 
same applies where there is only a covenant by the husband, 
Hancock v. Hancock , 1888, Mar. 3, 38 Ch. D. 78. But it is 
not an interference with the settlement within the meaning of 
the section, to hold that the interest under a former settlement 
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of a woman who has married again after the passing of the Act 
is made her separate property under the provisions of the Act; 
In re Onslow, Plowden v. Gay ford, 1S88, July 3, 39 Ch. D. G*22. 
Where a woman married before the Act on a settlement made 
when she was an infant, giving her an interest restrained from 
anticipation in a particular fund, and also containing a covenant 
to settle after-acquired property, acquired a property bequeathed 
to her after the Act, it was held by the Court of Appeal, revers¬ 
ing the decision of Mr. Justice Kay, that she was not bound to 
elect, and could take the property so bequeathed to her, for her 
separate use absolutely, without making compensation out of 
her life interest in the settled fund to the reversioners who 
would have been interested under the covenant; In re Various 
Trusts, 1S85, Dec. 18, 31 Ch. D. 275. It is decided by the 
Court of Appeal, by a majority, in Re A rmstrong, Ex parte 
Boyd , 1888, 21 Q. B. D. 264, that the life estate not protected 
against anticipation of a married woman who carries on a 
separate trade may be taken by her creditors. It has been 
decided that, having regard to the general result of the changes 
effected by the Act of 1882, the old rule of law that husband 
and wife were for most purposes one person (so that under a 
gift by will to a husband and wife and a third person the 
husband and wife took only one moiety between them, the 
third person taking the other moiety), is no longer applicable to 
a gift under a will which has come into operation since the 
commencement of the Act (In re March , Mander v. Ham'is, 
1883, 24 Ch. D. 222). 

By the 26th section, the Act is not to extend to Scotland. 
An Act amending the law of Scotland in a similar direction (44 
& 45 Viet. c. 21) had already been passed in 1881; and, broadly 
speaking, the law in both countries now recognises the separate 
property of the wife. 


Part II. 



Besides the conditions of incapacity above mentioned, I Persons 0 f 
must here advert to legal persons of limited capacity , namely, [ imited capacity, 
companies incorporated for particular purposes. It is a general companies, 
principle that a corporation cannot possibly employ its funds 
for purposes not authorised by its constitution (Lindley, p. 87). 

And so, although a railway company may sell the rolling stock 
..which they fipd it no longer convenient to use for the purpose 
of their traffic, it is not competent for a railway company to 
enter into the business of manufacturers of engines or rolling 
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stock for sale ; and on a motion before the Master of the Rolls 
(1() Dec., 1875), the London and North-Western Railway 
Company were restrained, on an information by the Attorney- 
General (on the relation of certain manufacturers), from manu¬ 
facturing engines for sale. The Master of the Rolls (Jessel), in 
a subsequent case relating to the letting of rolling stock, 
carried the doctrine further than the majority in the Court of 
Appeal thought warranted, it being shown that the letting 
of the rolling stock was conducive to the profitable working of 
their line (Att-Gm.v. G. K. Ry. Co ., 11 Ch. D. 44!)). Rut 
this does not interfere with the principle for which I have 
cited the case of the London and North-Western Company as 
an authority. As the objects of a company incorporated by 
special Act are defined by the Act, so are the objects of a 
company formed under the Act of 18(52 defined by its memo¬ 
randum of association ; the company is by its constitution 
incapable of acting outside the sphere of its memorandum of 
association, and no attempt at ratification, even by the whole 
. eli o 1 d ci , can render such an act binding on the 

company {Ashbury, <. Or., Co. v. Riche, L. R. 7 H. L. Ap. 053). 
In the case, therefore, of a corporation (including a company 
incorporated, whether under a special or general Act), the 
ownership of goods does not neccusurily imply a power to sell 
them. I shall revert to the subject of this limited capacity 
when treating, in a later part of this work, of the law of agency 
relating to corporations. 


SECTION II.—WHO IS ENTITLED TO DISPOSE OF THE PltOPKliTY. 


Property defined. 

The primary end of sale is the transfer of property in the 
thing sold, and it is, therefore, essential to a valid sale that one 
of the parties, namely, the seller, should have power to dispose 
of the property. 

And before going further it is necessary to state clearly what is 
meant by “ property,” when the transfer of property in a thing 
is spoken of. And it is here convenient to advert to the ex¬ 
pressions “general property” and “special property,” which 
are met with in the cases and books on the subject of sale. 

To shorten the task of definition in this place, I refer the 
reader to the analysis contained in the Student’s Edition of 
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Austin’s Lectures ou Jurisprudence (pp. 177, 387, &c.), and 
assume tbe principles of that analysis as understood. 
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Austin’s definition is, in effect, this:— 

Dominion or property is the right residing in a person Dominion or 
called the dominus or owner, availing against other persons | a rgor sense, 
generally, to use or deal with the thing, the subject of the 
right, in a manner, and to an extent limited only by the general 
rules of law, and not by any particular right over the same 
subject residing in another. 

The right here spoken of as property, consists in fact of a 
great number of rights, and may be conceived of as a bundle of 
rights, each consisting in the right to deal with the subject in 
some particular manner, or to an extent circumscribed by a 
definite line. One (or more) of these particular rights, de¬ 
tached, as it were, from the bundle, and placed in the hands of 
one who is not the owner, has been called jus in re aliend (or, 
to use the short phrase of the Roman lawyers, jus in re); a 


right defined as follows :— . 

Every jus in re aliend is a fraction or particle residing in Jus in rc aliend. 
one person, of property residing in another person (Student’s 


Austin, p. 413). 


Now dominium (or property) and jus in re aliend , as thus Property in the 


defined, correspond to the terms “ general property ” and 
“special property” as used in the English cases relating to 


narrower sonse. 

“Special pro¬ 
perty ” and 


sale. “ General property ” denotes the property as above pe ftyWrithe 
defined, and connotes the fact that some of the rights consti- corresponding 
tuting the property in the larger sense of the term, have been 
detached from the bundle, and form jas in re aliend residing 


in one not the owner. Or it may be said that “ general pro¬ 


perty” is the residuum of the property after detaching the jus 
in re aliend. “Special property” and “special interest ” are 
phrases conveying the same notion as jus in re aliend; but 
are usually applied to the particular species of jus in re aliend 
called lien and pledge . 

I have no objection to the terms “ general property ” and 
“ special property,” nor do I intend throughout this part of my 
subject to empldy instead the less familiar terms dominium 
and jus in re aliend , which, as Austin shows, are far from' 
being themselves precise. The terms “ general property ” and 
u special property ” are indeed very apt and fairly precise 
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expressions, though I doubt whether their meaning is always 
correctly apprehended b}- many who use them as current coin. 
But inasmuch as tlie use of these terms has been confined to a 
very narrow circle of questions, I think it important to point 
out their correspondence with notions which pervade every 
civilized system of law, and with terms which classic usage and 
modern analysis have combined to stamp with a fixed value. 
I observe that this identity of meaning between the phrase 
“ special property ” and the jus in re (that is Jus in re alien d) 
of the Roman lawyers, is pointed out by Mr. Justice Slice in 
his judgment in the case of Donald v. tickling, L. R. 1 Q. B. 
5b5, 51)5, 51)0. 

It would indeed (as I shall presently show) be no great 
violation of established language to apply the term “ special 
property ” to a mortgage of goods (even as the right is con¬ 
ceived of in English law) as well as to the species of rights 
called lien and pledge. And with a still more strict consistency 
of language, the term “special property” may be used to 
include the species of rights, which, as the direct descendants of 
the Roman hypotheca, are familiar to most European systems of 
law, and, through the practice of the Admiralty Courts, even to 
English law. A still better term, and one which I shall employ 
when convenient, to embrace all those various species of rights, 
is the Scotch term “right in security,” and the only novelty in 
my use of this term will be its extension to include the peculiar 
conception of mortgage according to English law. 

I have hitherto not concerned myself with any question as to 
whether what I may call the ultimate purpose of the right, is 
for the benefit of the owner himself or of some other person or 
persons. In the latter case the owner may, as executor, 
administrator, or trustee, be accountable or under a duty to 
some other person or persons who have a right in personam 
against him. And I must now explain the extent to which 
the right of property may be modified, by the circumstance 
that the ultimate purpose of the owner’s right is for the benefit 
of another. 

According to the old distinction between Law and Equity 
the property at law and the property in equity might be 
in different persons; or one person (A.) might be the legal, and 
another (B.) the equitable owner. This was precisely the same 
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2nd 1 v. Persons authorised or empowered by the mandate 
of, or other contract with the owner. 

Srdly. Persons selling in market overt. 

4thly. Persons in possession of current coin or having the 
actual possession aud control of a negociable 
instrument. 

5thly. Persons selling under process of law. 


1. The oxener. 


1. The Owner. 

And first, the owner himself. Except in the cases of general 
incapacity and (nutted capacity above mentioned, so far as 
they relate to capacity to contract by wav of sale, the owner or 
dam inn * (iu the large sense above mentioned) has the power 
to dispose of the property. 


“ Property by 
estoppel.” 


Meaning and 
effect of 
estoppel. 


As a more convenient place may not occur, I mav here 
advert to a class ot questions arising between two persons (A. 
and B.), where by reason of some act or omission of B. the 
question is decided in A/s favour, as if a third person (C.) had 
owned the chattel, though in truth he did not. These cases 
are referred to by Blackburn, under the proposition :—“ There 
may he property hy estopjwl 

This is only a particular case of a more general principle of 
estoppel, 1 which has been stated as follows:—“ Where one by 
his words or conduct wilfully causes another to believe in the 
existence of a certain state of things, and induces him to act 
on that belief so as to alter his own previous position, the 
former is concluded from averring against the latter a different 
state of things existing at the same time,” (Lord Denman in 
Picard v. S'ears, (j A. & E. 474; Blackburn on Sale, p. 162). 


1 It will be observed that I am 
only dealing here with one of 

v U 

the various legal relations which 

have become marked bv the word 

% 

“estoppel.” The difficulty experi¬ 
enced bv the student of English law 
in grasping the meaning of estoppel, 
arises from the circumstance that the 
word is applied to classes of legal 
principles which are entirelydistinct. 
Thus, what is commonly called 
estoppel by record comprises the 
principle much better described 
under the term res judicata. E:-' 


toppel hy (bed. is peculiar to English 
law. And the word estoppel is also 
applied to the entirely distinct prin¬ 
ciple, best described by borrowing 
the expression from Scotch law, of 
approbate and reprobate. A good 
instance of this is Roe v. Mutual 
Loan Fund, C. A., ISbT, 19 Q. E. D. 
347. If a general expression were 
to be chosen to cover all these 
categories, a more intelligible one is 
“ personal exception,” a phrase also 
used by Scotch lawyers. 



“PHOPEllTY BY ESTOPPEL.’ 



And the rule so laid down is afterwards corrected and explained 
by Baron Parke as follows:—"By the term ‘wilfully' in that 
rule we must understand, if not that the party represents that 
to be true which he knows to be untrue, at least that he means 
his representation to be acted upon, and that it is acted upon 
accordingly ; and if, whatever a man’s real intention may be, lie 
so conducts himself that a reasonable man would take the 
representation to be true, and believe that it was meant that 
he should act upon it, and did act upon it as true, the party 
making the representation would be equally precluded from 
contesting its truth ; and conduct by negligence or omission, 
where there is a duty cast upon a person, by usage of trade 
or otherwise, to disclose the truth, may often have the same 
effect. As, for instance, a retiring partner omitting to inform 
bis customers ot the fact, in the usual mode, that the con¬ 
tinuing partners were no longer authorised to act as his 
agents, is bound by all contracts made by them with third 
persons on the faith of their being so authorised ” {Freeman v. 
Coulee, 2 Ex. 054, referred to and approved in Pol ah v. Everitt, 
1 Q. B. D. 07*3; and in McKenzie v. British Linen Co., G 
App. Ca. 82, 101, 10.9). The same principle is applied in 
Coventrij v. G. E. By. Co.. C. A., 1888, June IS (11 Q. B. D. 776) ; 
and in Seton v. Lc/fone, 0. A., 1887, May 14 (19 Q. B. D. 08, 
affiiming Denman, J., 18 Q. B. D. 139), both cases of warehouse¬ 
men. The grounds of estoppel are carefully enumerated in the 
judgment of the Court in Carr v. London X- North-Western 
By. Co., L. R. 10 C. P. 307, where the ground arising from 
negligence is clearly stated (p. 317) as follows “ If, in the 
transaction which is in dispute, one has led another into the belief 
of a certain state of facts, by conduct of culpable negligence 
calculated to have that result, and such culpable negligence has 
een the proximate cause of leading, and has led the other to 
act by mistake upon such belief to his prejudice; the second 
cannot be heard afterwards, as against the first, to show that the 
state of facts referred to did not exist.” The facts in Can • v. 
Landon <0 North-Western By. Co. were held not to come up to 
negligence. The principle there laid down as above quoted 
was recognised and approved in the two subsequent cases of 
twentpj v. GE. By. Co., and Seton v. La fane, above cited. 
In Gilnutn v. Carhutt, 1889, Mar. 22, 61 L. T. 281, tbe Court 
of Appeal refused to hold a firm of merchants estopped by their 
delivery order, winch had been fraudulently used by a broker 
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to obtain money from a person to whom he pretended to sell the 
goods as broker for unnamed principals. The Court held that 
the delivery order was not a statement or representation of any 
fact, but merely a promise in fatu.ro. It is to be remembered 
that when the person who has acted upon the belief of the state 
of facts held out to him has ascertained the true state of facts 
he is put to his election as to the person whom he will hold 
liable. So that if an old customer of a firm of A. and B. 
delivers goods to the firm without Dotice that the partnership 
has been dissolved and the firm reconstituted as a partnership 
between A. and C.; lie is bound, after notice of the change, to 
elect whether he will hold A. and B.,or A. and C. liable to him. 
And by suing the new firm he determines his election, and 
cannot afterwards sue the late partner; Scarf v. Jardine, 
H. L. 1882, June 13, 7 App. Ca. 315. 

The principle of estoppel above stated is identical with the 
rule as to “representation'' or “holding out" which has been 
applied in numerous cases by Courts of Equity, as well as courts 
of law, and to which I shall at several points in the sequel have 
occasion to refer. It affords not only a good defence, but an 
active title to sue for damages, where a loss has been incurred 
as the proximate consequence of the act invited by the mis¬ 
representation. In such a case the representation has been 
deemed, at law, equivalent to a contract of warranty, the 
consideration being the act done by the other at the request or 
invitation of the person making the representation. For 
instance, a person (A.), representing himself as agent for another 
(B.), makes a contract in writing with a third (C.), wherein A. is 
described as such agent, for an interest in land. C., not being 
able to obtain performance, institutes a suit in Chancery against 

B. for specific performance. A., although aware of the suit, does 
not disclose his want of authority, and it is not discovered by 

C. until costs have been incurred in the suit. In an action by 
C. against A., the latter was held liable in damages for the 
misrepresentation, including the costs of the Chancery suit 
(Collen v. Wright, 7 E. & B. 301 ; 8 E .Sc B. 657). But the 
principle does not extend to a mere representation, made in 
good faith, and unaccompanied by an invitation to act. This 
was held to be the case where a Telegraph Company having 
made a mistake in conveying a message, was sued by the party 
who received the incorrect message and who had acted upon it. 
The mistake was in good faith. There was no contract between 
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the Company and the receiver of the message, nor any warranty 
bv the former. What the receiver of the message did when he 
got it was obviously no concern of the Company, nor was there 
anything from which an invitation or request on their part to 
him so to act could be implied ( Dickson v. Renter'# Telegraph 
Co., 26 W. R. 23 ; 3 C. P. D. 1). 

The language held in Courts of Equity has been slightly 
different, but is in effect identical. It amounts to this :—“ If 
a person, with the intention to influence the conduct of another, 
represents as existing a state of facts 1 which he knows does not 
exist, or in the existence of which he has no reasonable ground 
for belief, and the other acts accordingly on the faith of the 
facts so represented, the former, as against the latter, cannot 
avail himself of the real state of facts, and is deemed to have 
warranted the truth of the facts as represented by him (Bur- 
rowes v.Loc/c, 10 Ves. 470 ; Rice v. Rice , 2 Drew. 73 ; Polhill v. 
Walter, 3 B. & Ad. 114; Crouch v. Credit Fonder, L. R. 8 
Q. B. 374, 385; Hart v. Swaine, L. R. 7 Ch. D. 42; In re 
British Farmers' Pure Linseed Cake Co., 7 Ch. D. 533 ; In re 
Bolland, Ex parte Dysart, 9 Ch. D. 312; cf. Shropshire Union 
Ry. Co., L. R. 7 H. L. 496, 509). So where a person had mort¬ 
gaged property for £250 by a deed which acknowledged receipt 
and was indorsed with a receipt signed by the mortgagor for the 
whole of the money, and where transferee had paid the full 
value in good faith, and without notice that the mortgagor had 
only received a part of the money; the Court of Appeal, affirming 
the decision of V.-C. Bacon, held that as between the mortgagor 
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1 The doctrine is applicable only 
to representations of some state of 
facts alleged (or pretended) to be at 
the time actually in existence, and 
not to promises de futuro, which, if 
binding at all, must be binding on 
contracts (Jor den v. Money, 5 II. & 
C. 183 ; Maddisonv. Alderson, H. L., 
1883, June 4, 8 Ap. Ca. 467, per 
Lord Selborne, p. 473 ; Bellairs v. 
Tucker, 1884, April 18, 13 Q. B. D. 
562. See Part IX., post). There is, 
however, a class of cases in which 
this distinction is left in some con¬ 
fusion, namely, where a landlord 
makes leases of plots of an estate 
upon a system of covenants for the 


protection of the amenity of the 
estate. It lias been held that where 
the landlord represents to one lessee 
that such is the system of letting, he 
is bound to adhere to it, and not to 
give permission to any of the tenants 
to break the covenants ( Martin v. 
Spicer, C. A., 1886, August 3, 34 Ch. 
D. 1). The rationale of the case 
seems to be this. If there is such a 
system of leasing, there is an implied 
contract on the part of the landlord 
to adhere to it ; and if he represents 
that there is such a-system, he is 
bound in the same way as if the 
system existed. 
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join a Company, will he considered in detail hereafter (Part IX., 
post). Briefly and compendiously, it might be said that the 
Company warrant (as of the essence of the proposed contract 
of membership) the truth of the material facts stated; the 

directors individually and respectively warrant their belief_ 

not recklessly entertained—of the same facts. 1 

On the same principle, where share certificates are issued by 
a Company, containing a statement that the share is fully paid 
up; the certificates in the hands of a purchaser for value of the 
shares without 'notice that they were not in fact fully paid 
up in cash (see In re London Celluloid Co., C. A., May 31, 
1888, 39 Ch. D. 190) are binding on the Company by way of 
estoppel or representation, so that the liquidator in a winding-up 
cannot enforce a call against such purchaser (Burkinshow v. 
Nicholls, 1878, July 12, 3 App. Ca. 1004; In re A. W. Hull A 
Co., 1887, Dec. 12, 37 Ch. D. 712). 

The principle has been extended, in the case where a fraud 
has been committed by which one of two innocent persons must 
suffer, so as to visit upon one of them the consequences of mere 


and the transferees the account must be taken on the footing of 
the whole sum having been advanced, Beckerton v. Walker, 31 
Ch. D. 151. And where directors of a Company whose objects 
did not comprise the acceptance of bills, accepted a bill on behalf 
of the Company, they were held personally liable to a bond fide 
indorsee for value of the bill, although the drawer of the bill had 
notice that the Company had no power to accept it. The 
Court drew the inference of fact that the directors so accepting 
the bill intended it to be negociated, and thereby represented to 
any person who should give value for the bill that they had 
power to accept it on behalf of the Company {West. London 
Commercial Bank v. Kitson, C. A., 1884, May 19, 13 Q. B. D. 
3G0). The cases relating to the invitation contained in the 
prospectus, on the faith of which shareholders are induced to 


1 I may here mention tl»e case of 
Cann v. Willson, 1888, June 7, 39 
Ch. D. 39, where a mortgagee had 
relied on a delusive valuation made 
for the mortgagor and intended to 
he used Ly him for the purpose of 
obtaining an advance. Chi tty, J., 
held the valuer liable, on the ground 
of an implied contract, such as in 


the cases of Cl forge v. Skevington, 
L. R. 5 Ex. 1, and Heaven v. Pender, 
11 Q. 13. D. 503 ; and also on the 
ground of fraudulent misrepresenta¬ 
tion,—the statement which was in¬ 
tended to be and was acted on 
having been made without reason¬ 
able ground, and recklessly. 
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negligence or misplaced confidence. It has been laid down that 
“ where one of two innocent parties must suffer from the fraud 
of a third, the loss should fall on the one who enabled the third 
party to commit the fraud ” {Babcock v. Laicson, 4* Q. B. D. 394, 
400; Matthews v. Discount Corporation , L. R. 4 C. P. 228 ; 
Hiort v. Botts, L. R. 9 Ex. 86; Gordon v. James, 30 Cli. D. 
249; see note thereon in Part I 'X..,post; Campbell on Negligence, 
2nd ed., p. 128). In Vickers v. Hertz (L. R. 2 H. L. Ca. 115) 
Lord Hatherley says:—“ If one person arms another with a 
symbol of property, he should be the sufferer, and not the 
person who gives credit to the operation and is misled by it.” 
By a steady adherence to this principle the Scotch Courts have 
always maintained that security to mercantile dealings on the 
faith of apparent rights which the Legislature in England has 
gradually and with difficulty achieved under the series of Acts 
hereinafter considered under the name of the Factors Acts (see 
Vickers v. Hertz, supra ; Pochin v. Mubinow, Court of Session, 
3rd series, vol. vii. p. 622). 

The cases relating to the postponement of a legal mortgagee 
to a subsequent equitable estate have been considered and 
summarized by a strong Court of Appeal in the case of Northern 
Counties of England Fire. Insurance Co. v. Whipp, 1S84, 26 

Ch. D. 482, and the following conclusions are drawn (p. 494) d_ 

(1) That the Court will postpone the prior legal estate to a 
subsequent equitable estate : (a) where the owner of the legal 
estate has assisted in or connived at the fraud which lias led to 
the creation of a subsequent equitable estate, without notice of 
the prior legal estate ; and of this assistance or connivance the 
omission to use ordinary care in inquiry after or keeping title 
deeds may be, and in some cases has been, held to be sufficient 
evidence where such conduct cannot otherwise be explained ; 
(b) where the owner of the legal estate has constituted the 
mortgagor his agent, with authority to raise money, and the 
estate thus created has, by the fraud of the agent, been repre¬ 
sented as being the first estate. But (2) that the Court will not 
postpone the prior legal estate to .the subsequent equitable estate 
on the ground of any mere carelessness or want of prudence on 
the part of the legal owner. Thus, in the case in point, the legal 
mortgagees, who were an Insurance Company, were held not°to 
be postponed by reason of the fraud of their manager, who had 
* * 

The earlier cases will be found fully referred to in the report. 
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mortgaged his property to the Company, and who, being 
entrusted with a duplicate key of the safe, had fraudulently 
used it to take out his own deeds, so as to represent that 
his property was unencumbered. 

This decision is followed in Manners v. Mew, 1885, 29 Ch. D. 
725 ; and in Taylor v. Hassell, C. A., 20 Nov. 1890, the autho¬ 
rities bearing on the question were fully gone into. The 
crucial point, however, in the last mentioned case was, under 
what circumstances a purchaser, having an equitable title, can 
fortify that title by getting in the legal estate. 

In a competition between two equitable securities the dis¬ 
tinctions are very fine. The Court will not postpone the 
equity which was prior in date, merely on the ground that 
the person entitled might, if he chose, have had a legal 
title ; Carritt v. Real , Jc., Co., 4 June, 1889, 42 Ch. D. 263. 
On the other hand, in National Bank of England v. Jack- 
son, 18SG, May 14, 33 Ch. D. 1, the Court of Appeal post¬ 
poned the equitable security of the Bank, on the ground that, 
by a statement made to the bank manager, he was put on 
an inquiry which should have led to the discovery that a 
conveyance forming part of the title was voidable. And in 
Ear rand v. Yorkshire Banking Co., 1888, Nov. 6, 40 Ch. D. 
182, the bank, who were equitable mortgagees by deposit of 
deeds, were preferred to a prior equitable mortgagee who had a 
mere agreement for the deposit of the deeds, ihe agreement 
had been made at a time when the deeds could not actually 
be deposited. But some time elapsed during which they might 
have been deposited according to the agreement, and the bank 
had held the deeds for some twenty years without (apparently) 
any inquiry having been made by the prior mortgagee about 
them. But in Union Bank of London v. Kent (C. A., 1888, 
39 Ch. D. 238), it was held that an equitable mortgagee by 
deposit of a building agreement (under which the owner of the 
freehold was to give separate leases of the houses as they were 
built) was not to be postponed on the ground that he had not 
given notice of his security to the freehold owner; with the 
result that the latter handed over the leases, when made, to 
the mortgagor, and that the mortgagor deposited them by way 
of equitable mortgage with a person who had no notice of the 
prior equitable incumbrance. 

A further illustration of the principle may be found in the 
rule of equity which has been established in the case of an un- 
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discharged bankrupt who lias been allowed by the trustee to go 
on trading. If the assignees or trustee permit him to trade, 
and knowingly allow him to treat with new creditors who in 
ignorance of his circumstances deal with him upon the faitli of 
his ability to contract—especially where he has changed his 
trade or the place of carrying it on—the new creditors have 
a right to be paid out of the newly acquired assets before the 
creditors under the first bankruptcy (Enylehaeh v. Nixon , L. R. 
10 C. P. G45, Goo ; Trovghton v. Gitley , Amb. G29). The mere 
fact of the debtor going on trading is, however, not sufficient to 
raise the presumption of consent or knowledge on the part of 
the trustee (Ex parte Ford , In re Gauyhey , 1 Ch. D. 521). 

As illustrations of “ property by estoppel” Blackburn (pp. 
163—166) cites the cases of Btonard v. Dankin (2 Camp, 
344); Hawes v. (2 B. Sc C. 540); and Go si iny v.Birnie 

(7 Bing. 339). These are all cases of action of trover against 
warehousemen or wharfingers who had acknowledged them¬ 
selves to hold goods on their premises for the plaintiffs ; the 
plaintiffs in each case having paid money to the warehouseman, 
or to a third party with his knowledge, on the strength of the 
acknowledgment. He also mentions the case of Gillett v. Hill 
(2 C. & M. 536), where there was evidence by way of admission 
against the warehouseman, but which the author shows was not 
a case of true estoppel, as it does not appear that the plaintiff 
paid the vendor, or otherwise altered his position in consequence 
of the defendant’s acts. 

“ A warehouseman,” the learned author continues, “ may 
make himself responsible to both parties: to one because he 
has rendered himself incapable of denying that the property 
belongs to that party, though in truth it does not: and to the 
other because the property is in truth his.” And this remark 
is illustrated by the case of Bat at v. Hartley (L. R. 7 Q. B. 594), 
where the defendant, the proprietor of a sufferance wharf, was 
found liable to the plaintiff, the owner of the goods, although it 
was suggested, apparently with reason, that he-might be liable 
as bailee to another person. The defendant had in the first 
instance received the goods as bailee to L., subject to a stop 
order for the freight. He then transferred the goods into the 
name of M., to whom L. had indorsed the bill of lading. He 
subsequently, as he alleged, on M.’s request, transferred the 
goods to “warrants.” A jury had found that the transaction 
between M, & L. was colourable, and with knowledge on the 
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part of M. of the intention of L. to deprive the plaintiff of the 
goods. Accordingly it was held that M. had no better title 
than L., although there was nothing to show that the warrants 
were not held by a person who had bond fide given value, and 
who might have had an action against the wharfinger in which 

the latter might have been estopped from denying the holder’s 
right. 


According to the view taken by the Court of Appeal in the 
case of A t ten borough v. St. Katherine Dork Co., .‘3 C. P. D. 
450, the warehouseman in a case such as that referred to by 
Blackburn in the passage last cited is entitled to the benefit 


of the 12th section of the C. L. P. Act, 18G0 ; and is allowed to 
interplead, so that the hardship which formerly existed in his 
case, and which is illustrated by the Chancery decision of 
Crawshay v. Thornton, 2 My. & Cr. 1, exists no longer. 

The principle of “ property by estoppel ” may take effect, not 
only where A. represents to B. that C. (a third party) is owner 
of the chattel; but also to fix the property, as between A. and B., 


in B., although, as between A. and persons generally other than 
B., A. himself or someone else is the owner. Thus if A., repre¬ 
senting himself .as owner of a chattel (which he impliedly does 
in the ordinary case of sale of a specific chattel), sells it to B., 
B. would not in an action by A. for delivery or for conversion 
of the chattel, be allowed to set up a jus tertii. What is 
hereafter referred to and discussed (Part V., yost) under the 
head of “ implied warrant}'of title ” on a sale of goods, rests, in 
effect, on the principle of estoppel or representation. On the 
same principle, where goods sold in yen ere by A. to B. have 
been delivered by being transferred on A.’s directions in the 
warehouseman’s books, A. cannot in an action caused by his 
having, by subsequent directions to the warehouseman, interfered 
with B.’s control, set up a jn.s tertii in the goods (Kievan v. 


So ndarx, (i A. & E. 515). 


It was pointed out by Blackburn, J., in Bat tile v. Bond, (> 
B. A S. 2*25, 2*30, that the cases of Stonard v. Dnnhin, 2 Camp. 
.‘344, Gosliny v. Birnie, 7 Bing. *380, and Hawes v. UW.«?o??, 
2 B. & C. 540, contain the element of representation of a fact; 
the warehouseman in each of those cases bavins' - in attorninsr to 


the purchaser represented to him as a fact that the property 
passed to him, though in truth it did not. The bare relation 
of bailor and bailee itself also involves a duty which primd 
facie would preclude the bailee from denying the title of the 



WHEN BAILEE MAY SET UP JUS TKill'll. 


bailor. But as Mr. Justice Blackburn further points out in this 
case of Biddle v. Bond (6 B. & S. 225), in the ordinary case of 
bailment it is the bailor who represents himself to the bailee as 
having the property ( Cheeseman v. Exalt , 0 Ex. 341, 344, the 
case of a pledge, and Sheridan v. Eeiv Quay Co., 4 C. B. N. S. 
G18, the case of a carrier). And if the bailee afterwards 
ascertain the property to be in another, his duty to the bailor 
may conflict with a higher duty to return the property to the 
owner. To ascertain the point at which the latter duty pre¬ 
vails, the rule is that there must be something equivalent to 
what in the case of a landlord and tenant would be eviction by 
a title paramount (,Shelhu.ry v. Scotsford, Yelv. 3rd. ed. p. 22), 
for which it is sufficient that a person having a good title 
threatens to distrain or bring ejectment (II 'ilson v. Andeefon, 
1 B. & Ad. 450, 457). In other words, as stated by Pollock, P.B , 
in Thorne v. Tilbury , 3 H. & N. 534, 537—a statement con¬ 
firmed by the decision in Biddle v. Bond (supra) and in Boyer* 
v. Lambert (1890), 24 Q. B. D. 573, and (final judgment in C. A.) 
17 Nov. 1890, 1 —a bailee can set up the title of another only “ if 
he defend upon the right and title and by the authority of” 
that other. This of course implies that the bailee sets up the 
title of the other at his peril, so that uuless the third person 
claims on grounds clearly showing his title, the only safe course 
of the bailee is to interplead. If, however, the bailee accept the 
bailment, having already notice of the right of the third party, 
he cannot afterwards plead eviction against the demand of the 
bailor. So it was held by the Court of Appeal in Ex parte 
Davies, In re Sadler, 19 Ch. D. 86, in the case of an auctioneer 
who had, on the instructions of a bill of sale holder, taken 
possession of goods and put them up for sale, notwithstanding 
notice of the title of the trustee in bankruptcy. 

Where as against B., A. is setting up, not a, jus tertii , but a 


1 At the time of sending to press 
I do not find any report published 
of the decision of the Court of Ap¬ 
peal ; but I take the following from 
my own note of the judgment of 
Lord Esher, M.R., in which the Lords 
Justices present (Lindley and Lopes) 
substantially concurred. “ The law 
is distinctly laid down in Biddle v. 
Bond (6 B. & S. 225), which it is 
impossible to overrule. As betweeu 


bailor and bailee on an ordinary 
contract of bailment, the bailee must 
either show that he has delivered on 
an older of the plaintiff, or he may 
interplead, or he may, at liis own 
risk, defend on behalf of a certain 
person. He must defend on the 
right and title, and by the authority 
of that certain person. If he does 
not do that he has no defence.” 
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title of his own, there may be an estoppel not necessarily 
grounded on representation of a fact. In such a case “ estoppel ” 
is used in a sense much better expressed by the Scotch term 
‘‘personal exception.” For instance, there may be a fiduciary 
relation between A. and B., such that if A. had performed his 
duty, B. must be entitled to the property. In such a case B. 
cannot, as against A., set up a title which he cannot claim 
without alleging and relying upon his own breach of duty. 
This appears to bo the principle of Harris v. Truman, C. A. 
1882, April 3, 9 Q. B. D. 201 (affirming Div. Court, 7 Q. B. D. 
34-0), so far as I can understand the ratio decidendi of that 
case. 

The facts in the case of Harris v. Truman were, briefly, as 
follows :—F. carried on business as a “malting agent” for the 
defendants, who were brewers. According to the course of that 
business, the malting agent buys barley in his own name, 
according to samples submitted to the brewers, and is supplied 
by them with funds from time to time for the purchases made. 
F. was supplied with funds for this purpose, for which he drew 
from time to time upon the defendants. His duty to the 
defendants was to act as malting agent for them exclusively. 
The defendants paid the duty as it became due upon the malt on 
F.’s premises. F. fraudulently departed from the proper course 
of the business, though the same continued to be ostensibly (as 
between him and the defendants) carried on by him. He 
bought barley on credit instead of for cash ; sent in fictitious 
accounts, and finally absconded, leaving a large amount of barley 
and malt on his premises, which in fact had been procured on 
credit, the total amount, however, being less than would have 
been there if the advances made by the defendants had been 
properly applied. The Court of Appeal (Coleridge, C.J., Brett 
and Holker, L.JJ.) affirming the decision of the Divisional 
Court (Field, Manisty and Bowen, JJ.), held that, as against the 
trustee in bankruptcy of I"., the defendants were entitled to take 
possession of all the barley and malt found on the premises. It 
is a little difficult to say whether the ratio decidendi of this 
case is placed on the doctrine of “estoppel” (in the sense of 
personal exception) or of an equity attaching to the goods. If 
the decision is rested on the former ground, it is difficult to 

o 9 

reconcile it with the decisions to the effect that the title of an 
execution creditor (whose title it might be thought on such a 
point was in the same position as that of a trustee in bankruptcy) 
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is not affected by an estoppel which "would be good against the 
debtor (Richards v. Johnston, 4 H. k N. 060; Richards v. 
JenHns, 18 Q. B. 1). 451 ; and see per Bramwell, B., iu Harris 
v. Rickett, 4 H. & N. 1, 6). If it was on the ground that there 
was an equity which made F. a trustee of the property for the 
defendants, it is difficult to see the line which distinguishes the 
relation of the malting agent from that of the confidential fore¬ 
man in the case of Lister v. Stubbs, C. A., May 5, 1890 (45 
Cb. D. 1). In truth Harris v. Truman must be regarded as an 
anomalous case in which the doctrine of constructive property 
is stretched nearly to the breaking point. 

It is on a principle of personal bar, analogous to the principle 
of estoppel, that the owner of goods by bringing an action of 
trover, or for the conversion of goods, and recovering damages 
which are paid, in effect divests himself of the property in favour 
of the person guilty of the act of conversion and his assignees 
(Cooper v. Shepherd, 3 C. B. 266; Adams v. Boughton, 2 
Str. 1078). Whenever one person affects to sell the goods 
of another, the latter is not bound to follow his goods, 
but may elect to sue the seller for conversion of them 
(Cochrane v. Rymcll, 27 W. It. 776). By doing so and re¬ 
covering damages he will iu effect confirm the title of the 
purchasers. The result will be the same if the action is that 
formerly called an action of detinue, or for wrongful detention 
of the chattel, and damages are recovered and paid as on 
estimation of the full value of the chattel. But the owner 
does not in either case, by merely recovering judgment for 
damages, lose his title to the property, if the judgment is not 
satisfied ( Brinsmead v. Harrison, L. R. 6 C. P. 584 ; 7 C. P. 
547, 554 ; In re M r are, Ex parte Drake, 25 W. R. 641). 

I may here, for want of a better place, advert to a class of 
cases relating to the remedy of the owner, where his goods have 
been sold without his authority by the instrumentality of an 
innocent person. The case of Fowler v. Hollins underwent 
an elaborate discussion before the Exchequer Chamber on a 
case stated on appeal from the Queen’s Bench, and in which the 
decision of the Exchequer Chamber (L. R. 7 Q. B. 616) was 
affirmed on ultimate appeal to the House of Lords (sub nom 
HoUins v. Fowler , L. R. 7 H. L. 757). H., a person whose 
ordinary business was that of a broker, purchased cotton from 
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B. in tI j e belief and expectation that a certain client (M.) would 
ias he afterwards did) accept it. H. transferred the cotton to 
M., charging him the price according to the bargain with B. 
It turned out that B. had obtained the cotton by a fraud, and 
the owner afterwards demanded the cotton from H. and sued 
him for conversion. The question whether H. was liable 
turned upon whether lie acted simply as an agent in his 
character of broker or not; and it was ultimately decided that, 
as he had admittedly no principal at the time of his purchase 
from B.,hc must be taken to have acted as jjrincipal. and there¬ 
fore to be liable to the owner for having disposed of the goods. 
In Turner v. Hockey, 3 March, 1887 (-5G L. J. Q. B. 1). 301), a 
Divisional Court (Day and Wills, JJ.) decided that a cattle 
salesman who sold a cow for a customer and paid him the 
proceeds without notice of any adverse title, could not be sued 
by the real owner, who held a bill of sale, for conversion. They 
distinguished the case from Cochrane v. Rymell (1870, 40 L. T. 
744), on the ground that there the auctioneer himself had 
acquired an interest by way of security for a loan in the pro¬ 
perty. and so sold on his own account as well as on that of the 

customer. The decisions have been elaborately reviewed in a 

* 

judgment of Mr. Justice Romer (Barker v. Furlong , 23 March, 
1801) which suggests a doubt whether the Divisional Court in 
Turner v. Hockey decided on a sound principle. Mr. Justice 
Romer points out that the true distinction is whether the act of 
the agent is instrumental in passing the property, or whether 
the agent is a mere conduit-pipe; as, for instance, if lie merely 
negociates the bargain and earns a commission. In the former 
case the act is done at his risk if it turns out that his principal 
has no title. The learned judge plainly intimates his opinion 
that the act of an auctioneer selling under his general authority 
is an act of the former character: and this accords with the 
Irish cases mentioned on p. 83, post. 

It has been sometimes stated that delivery of possession is 
essential to the transfer of property, where there is a gift of 
chattels not made by deed (Williams, Personal Property, citing 
Irons v. Srnedlpiece, 2 B. & A. 551; Miller v. Miller, 3 P. Wm. 
350 ; Bou rne x. Fosbrooke, 18 C. B. N. S. 515 ; Shower y. Pilck, 
4 Ex. 478). But this is incorrect. Title to goods does not, in 
the case of gift any more than in sale, depend upon the transfer 
of possession as an essential element (Coke, C.J., in 1 Porter v. 
CUfton, Roll. Rep. 01; Sheppard’s Touchstone, “ Gift," 227 ; 
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Wilhy v. Bower, Viner’s Abt. v. “Gift,” per Maule, J., in Linn/- 
v. Thon/tun, 1 C. B. 381 ; per Parke, B., in Word v. Audio nd, 
16 M. k A\ r . 870, 871). It is true that in a donation mortis 
cousd, delivery of possession is essential, for there the essence 
of the transaction is that possession is delivered upon a condition 
of redelivery if the donor lives to recall the gift. But in the case 
of a donation inter vivos, the better authority appears to be 
that a clearly expressed intention, de proesenti , on the part of 
the donor to give, and a clearly expressed intention on the part 
of the recipient to receive and act on such gift, constitutes a 
valid gift without actual delivery (Re Hommrt, Dauby v. 
Turkey, 31 AY. R. 578 ; per Crompton, J., in Winter v. Winter, 
4 L. T. (N. S.) 039 ; L. B. A S. 0. Ry. v. Foirrlouyh, 2 M. A G. 
091, note (o) ; and dictum of Parke, B., in Word v. Audlond, 
10 M. & AA T . 871, and the other cases above cited). The con¬ 
tinuing possession by the donor after the time of an alleged gift 
is of course cogent evidence to rebut the intention, and if it 
appears that the intention relates to the future, there is no 
effectual gift (Shower v. Pilck , 4 Ex. 478 ; In re Ridywoy, 
Ex parte Ridywoy, 1885, Aug. 18, 15 Q. B. D. 447). 

2. Pe/'sous authorised by the Owner. 

Secondly , persons duly authorised by the owner to sell the 
goods. These include (a) Agents having authority to sell on 
behalf of the owner, (6) Persons holding security over the goods 
for debt, and authorised to sell for payment of the debt, 
(c) Persons combining both these characters. 

(ct) Special agents having authority to sell on behalf of the 
owner are usually termed brokers. Their authority depends on 
the mandate under which they are employed, which may be 
express, or implied from the usage of the particular market in 
which they deal. Their authority and functions will be treated 
m some detail in the portion of this work relating to Agency 
(Part VIII., post). 

The master of a ship is, under ordinary circumstances, the 
agent of the shipowner, but under exceptional circumstances 
becomes invested with an implied authority on behalf of the 
owners of the cargo, extending in extreme cases to an authority 
to sell the goods. To justify him in selling the goods of 
the absent owner, he must establish (1) a necessity for the 
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sale ; and (2) inability to communicate with the owner, and 
obtain Ills directions. Under these conditions and by force of 
them, the master becomes the agent of the owner, not only with 
the power, but under the obligation (within certain limits) of 
acting for him ; but he is not, in any case, entitled to substitute 
his own judgment for the will of the owner, in the strong act 
of selling the goods, where it is possible to communicate with 
the owner, with the reasonable expectation of ascertaining, 
in time to act upon them, his wishes in the matter ( The, 
Austral imi Sterna Navigation Co. v. Morse, L. R. 4 P. C. 222 ; 
Acato* v. Burns mid another (C. A.) 3 Ex. D. 282). 

The case in the Privy Council above cited was that of a 
cargo of wool brought from the owner’s farm in Australia, which 
was 250 miles from the nearest port, and shipped from the port 
ol Rockhampton for Sydney, a further distance of about 900 
miles, but with means of communication by telegraph between 
ports. The consignees were nineteen different persons in 
•Sydney. The vessel, about 45 miles from the port of ship¬ 
ment, struck on a rock and tilled. Most of the wool became 
saturated with sea water, and after being transhipped, was re¬ 
ported as in imminent danger of getting heated and spoiled. 
The master, acting on his own judgment, sold the wool, and it 
was held that he was justified in doing so. By the judgment 
of the Privy Council it was held that communication with the 
owner was, in the circumstances, impracticable. The owners 
themselves were out of reach of any communication, and to 
communicate with the consignees, even supposing them to have 
represented the owners for this purpose, would have involved 
an amount of consideration and trouble, inconsistent with the 
prompt action which the emergency required. In the case of 
Aeatos v. Burns, on the other hand, the question arose out of 
the sale at an intermediate port of a quantity of maize which 
had been shipped in such a state as to be dangerous to the ship 
and cargo. The maize had been unshipped into lighters, but 
the jury found there was no urgent necessity for the sale, and 
the master might have communicated with the owner of the 
maize to ask him whether it should be sold or not. It was held 
accordingly by the Court of Appeal that the sale was wrongful. 

A case which strongly illustrates the burden of proof laid upon 
the purchaser is Atlantic Mutual Insurance Co. v. Huth, 16 
Ch. D. 474, where the ship was totally wrecked at a distance from 
port, and the master took upon himself to sell the wreck aud 
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cargo in a lump. He had made no attempt to get any persons 
to attempt to recover the cargo for salvage remuneration, which 
it was suggested, though hardly proved, that he might have 
done. The Court held that the purchasers must be treated as 
salvors. 
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(h) The securities over <*oods constituted by contract with (6) rcrsons 
v 7 p y . holding security 

the owner are commonly (in English law) classed under three with power of 
heads, Lien, Pledge , Mortgage. A security of the kind be- salc - 
longing to the first of these three heads is, properly speaking, 
jus in re aliend, and the holder of it has a “ special property ” 
in the goods. In a mortgage, the property itself is, in contem¬ 
plation of law, transferred to the mortgagee; the right of the 
mortgagor being, strictly speaking, a mere jus in personam 
against him. Other varieties of rights in security over goods, 
familiar to most modern systems of law, though known to 
English law only through the practice of the Admiralty Court, 
are those derived from the Roman hypothecs, and termed 
fiypotheque, hypothec (in Scotch law), and hypothecation. 


Lien, properly so called, gives no authority to the holder to Lien, 
sell the goods, but merely to retain possession of them until the 
debt is paid, and the lien is destroyed if the person having it 
parts with the possession contrary to the terms of his contract. 


Pledge or pawn, in English law, consists in a transfer of the Pledge, 
possession of goods in security of a debt, with power of sale in 
case of default (Donald v. Suckling , L. R. 1 Q. B. 604). The 
pawnee has a special property in the thing pawned, but without 
divesting the original owner, who retains the general property. 

The consequence is that a purchaser from the pawnee gets a 
good title to the goods, if the power of sale is validly exercised, 
but if not, he has no better title than the pawnee. The pawn 
is not, like a lien, determined by the pawnee parting witli the 
possession, and although so transferred, the pawnor is not en¬ 
titled to possession without payment of the debt ( Doyiald v. 
Suckling, li. R. 1 Q. B. 585 ; Halliday v. Holgate , L. R. 3 Ex. 

299). The transferee has in fact something like a lien, with 
possibly a power to transfer his right such as it is. 

I may here mention a case of a special contract in which 
something like the relation of pledgor and pledgee was con¬ 
stituted, but where the special property, such as it was, became 
terminated so as in effect to defeat the security. The case I 
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ietor to is Bad cork v. Bateson, 4 Q. B. D. 804 ; affirmed C. A. 
5 Q. B. 1). 284. The plaintiff made advances to 1). & Sons 
on the security of certain Hour warehoused in accordance with 
the following memorandum signed by D. & Sons : “ As security 
for the due fulfilment on our part of this undertaking, we have 
warehoused in your name sundry lots of flour, and in considera¬ 
tion of your delivering to us or our order said Hour as sold, wc 
further undertake to speciHcally pay you proceeds of all sales 
thereof immediately on their receipt.’’ The defendants made 
advances to D. & Co. in ignorance of this transaction, and D. 
Co. by fraudentlv representing that they had sold the Hour to 
defendants, procured from the plaintiffs a delivery order which 
they gave to the defendants. The defendants on this order 
obtained possession of the Hour, and, their advances not being 
repaid, sold it. It was held that (assuming that the plaintiffs 
had a special property constituted in them at the commence¬ 
ment) their intention in giving the delivery order must bo 
taken to have been to revest the whole property in D. & Co., in 
order that they might transfer it to the defendants as pur¬ 
chasers ; and that the title of the defendants as transferees 
bond jitlc and for valuable consideration, was accordingly 
indefeasible. 

Although it is by English law essential to the constitution of 
a pledge that possession should be delivered to the pledgee, it 
has been held that a pledge may be good, although the actual 
custody was given back for a special purpose. Thus in Reeve* 
v. Cupper, 5 Bing. N. C. 130, where the master of a vessel 
pledged his chronometer with the owner of the vessel, stipulating 
that lie should be allowed the use of it for the voyage, for 
which purpose it was handed back to him, the pledge was held 
ood against a subsequent pledge made by the pledgor. 


ft 

O 


Mortgage. By a morh/atje of goods, the owner is, in English law, con¬ 

ceived of as entirely divesting himself of the property, and reserv¬ 
ing only a right of redemption, being a personal right against 
the mortgagor. The distinction in this respect between a 
mortgage and a pledge will be found stated in Harris v. 
Birch (0 M. & W. 591, 595) and Franklin v. Neate (13 M. & 
W. 481, 484). The entire property being so vested in the 
mortgagee, the power of sale (so as to give a title to the pur¬ 
chaser freed from any right of redemption which may subsist 
between the mortgagor and mortgagee) is vested in the molt- 
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gagee as an incident to the property and not, as in the case Part II. 

of "pledge, by virtue of an express or implied mandate. A -,-' 

mortgage of chattels is usually made by an instrument under 
seal "called a bill of sale. But it has been decided, on the 
authority of a passage in Coke, that a mortgage of chattels 
may, even at law, be made without delivery of possession and 
without deed (Fiery v. Benny, 21 L. J. Ex. 223). It must be 
borne in mind that the title of a mortgagee of goods not 
clothed with actual possession is liable to be divested by the 
execution creditor or general assignee on behalf of creditors 
unless registered under the provisions of the Bills of Sale Act, 

17 & 18 Viet. c. 36 ; and by the trustee in bankruptcy under 
the reputed ownership clause of the Bankruptcy Act, which will 
be fully considered in the sequel. 

The hypothecs, of the Roman Law', and its lineal descendants Hypothecn. 
in modern systems, vary in some minor features, but have this 
general character in common. The right is a “ right in security ” 
or over the goods, not clothed with possession but giving the 
creditor a right to have the goods sold under judicial authority 
for payment of his debt. 

A charge over goods which gives a right to a sale by order of 
• a Court of Equity comes very near, in practical effect, to the 
Roman hypotheca. But the term hypothecation is applied, in 
English law r , only to the security which is constituted under 
the maritime contracts of bottomry and respondentia ; and 
it has been said that these contracts do not confer a special 
property on the creditor (Fisher on Mortgages, p. 5). This 
is of a piece with the distinction in the English books, par¬ 
ticularly on the law r of real property, between property and 
powers. It would be easy to show' that the distinction has 
no essential significance. Every power, if vested in one who 
is not the absolute owner, and capable of exercise so as 
to destroy or diminish his rights, is j us in re aliend. And 
as the term ‘"special property” is of comparatively recent 
invention, and of arbitrary application, I see no reason why 
it should not be applied to the powers of the creditor in a 
bottomry bond, as well as to those of the pawnee. But the 
use, in the sense before mentioned, of the term “ right in 
security,” avoids any verbal question. 

. A right in security therefore (say in B.) implies that there is The right of 
an ultimate right in another (A.) which may or may not be 

able. 
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strictly a right of ownership. It maybe a right merely personal, 
or available only against the person (B.) holding the right in 
security. But even where the right in security is a right of 
property, which is absolute as against all persons except A., the 
personal right of the latter (A.) is practically assignable. And 
if he assigns it (say to C.) and due notice of the assignment is 
given to A., A. can no longer safely deal with B. as the person 
entitled to the ultimate right. So that, even if by the terms of 
the original security, or contract between A. and B., B. has the 
right to charge upon the property any future advances he may 
make to B., lie cannot after receiving notice of an assignment or 
conveyance of the property by B. to C., make fresh advances to 
B. and charge them upon the property. And if C.’s security 
entitles him to charge future advances upon the property, his 
advances made after B. has notice of the assignment will be 
chargeable upon the property in priority to any advances which 
B. may after that date make upon his original security. This 
principle is settled in English law by the decision of the House 
of Lords in Hopkinson v. Bolt, D H. L. C. 514; and the 
universality of its application is illustrated by their decision in 
the Scotch case of Union Bonk of Scotland v. National Bank 
of Scotland (H. L., 18SG, Dec. 10, 12 App. Ca. 662), in which 
it had been strongly contended—and the contention supported 
by the decision of a majority of the Court of Session—that the 
holder of the right in security, who was feudally vested by an 
cx facie absolute title in the land, was entitled to charge upon 
the land advances made after receiving notice of a conveyance 
of the debtor’s interest. 


Equitable 
assignment in 
security. 


1st. Of goods in 
assignor’s own 
possession. 


2nd. Of goods 
in possession of 
a third person. 


I must here note the species of right constituted by what is 
called an equitable assignment; being a right in security liable 
to be defeated only by a purchaser for value without notice who 
gets the legal title. 

An equitable assignment is effected, first, when one person, 
being in possession and the complete owner of goods according 
to the system formerly called late as distinguished from equity, 
has agreed for executed consideration (generally consisting ot 
an advance of money by way of loan) that goods shall become 
the property (generally by way of security) of the other, or 
that they shall be charged with payment of the debt; or, 
secondly, when he has agreed that the creditor shall have a 
charge on his goods in the hands of a bailee, who, on receiving 



61 


EQUITABLE ASSIGNMENT. 

notice of the charge, becomes a trustee of the possession for the 
creditor. " r 

An equitable assignment of the first kind was established by First kind of 
the highest authority in the case of Holroyd v. i\IursJudl, 10 ^igunjeut, 
H. L. C. 191. T„ a manufacturer and owner of machinery at a 
mill, becoming embarrassed, a sale of his effects by auction took 
place, and H. purchased all the machinery at the mill. The 
machinery was not removed, and it was agreed that T. should 
buy it back for £5,000. An indenture was executed, to which 
T., H. and one B. were parties, whereby the machinery and 
premises therein specified were assigned to B. in trust for 1. 
until demand, and then for T. absolutely if he paid the amount 
due, but in default to sell and apply the proceeds to pay off H., 
and to pay the surplus, if any, to T. The indenture further 
contained an agreement that all the machinery which, during 
the continuance of the security, should be fixed or placed in or 
about the mill should be subject to the same trusts, and that T., 
his executors, &c., would at all times during such continuance, 
at the request of H., his executors, &c., do all necessary acts for 
assuring such added or substituted machinery, so that the same 
might become vested accordingly. Subsequently to the execution 
of the indenture, T. purchased and placed in the mill additional 
machinery, and in a question between H. and an execution 
creditor it was held that the new machinery, as soon as placed 
in the mill, was brought under the operation of the agreement, 
and became in equity the property of H., in whose favour T. 
was bound to execute a legal assignment of the property, and 
for whom he was in the meantime a trustee. 


The reason why it was necessary, in the case of Holroyd v. Why equitable? 
Marshall, to call in the aid of Equity, was the technical one 
that property non existing, but to be acquired at a future time, 
is not assignable at law. Even at law, however, the legal title 
would have been complete in the assignee under the indenture, 
upon possession being taken by him of the goods (Hope v. 

Hayley , 5 E. & B. 830). It is not easy to define the extent to 
which “ equity ” has gone beyond “ law ” in allowing a special 
property or right in security to be created in goods remaining 
in possession of the person having the general property; but 
this at least may be laid down as established by the cases, that 
where there is a bond Ode debt, and an agreement in writing 
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by the debtor for an executed consideration, clearly expressing 
the present intention to set apart for securing the debt speci¬ 
fied goods of the debtor, or goods of a specified class when 
acquired by him, a trust is created which equity will enforce, 
of all goods specifically ascertained as coming within the inten¬ 
tion of the instrument. 1 

A trust to this effect was established by decision of the 
Court of Appeal, under an agreement in writing not under seal, 
in the case of Ex parte Montague, hi re O'Brien (1 Ch. I). 
554). A debtor, on the eve of insolvency, being pressed by a 
creditor for payment, wrote to him as follows :—“ Messrs. 
8. M. Sc Co., Sirs,—In consideration of your delaying legal 
proceedings in respect of a returned bill of lire 7268, I hereby 
transfer to you 500 tons of coals which are on my wharf, the 
proceeds of which coals shall be handed to you till my debt to 
you is liquidated. I also engage to pay you X‘1.00 to-morrow, 
Ac.” The point relied on by the creditor was that there had 
been a specific appropriation of the proceeds of the coals. 
Baggallay, L.J., in the course of the argument (24 W. R. 810) 
asked if the construction of the letter of 17th August was uot 
that the debtor was thereby constituted a trustee of the coals 
to sell them for the benefit of Messrs. 8. M. & Co., and this 
seems to have been the view of the document adopted by the 
Court. It was also held that by a true construction of the 
instrument it was the intention of the parties that the creditor 
should have a right to demand possession of the coals if he 
suspected the insolvency of the debtor, and such a demand 
having been made, they ceased to be in the reputed ownership 
of the debtor within the Bankruptcy Act. As another instance 
of an equitable assignment of this kind may perhaps be cited 
the case of Tebh v. Hodge (L. R. 5 C. P. 73), where the security 
consisted of a restaurant “ as fitted and licensed.” It does not, 
however, clearly appear that any part of the security consisted 
of mere chattels. If it had (the transaction having been prior 
to the Bills of Sale Act, 1878) there would probably have been 
a reputed ownership in regard to such chattels. 


1 I have here retained the text of statement in the text is still (so far 
the original edition, written at a as it goes) perfectly accurate. The 
time when the current of authority authorities which now appear to 
appeared to limit the elfect of the sanction a more comprehensive state- 
equitable assignment by a require- ment, are fully considered in the 
ment of specific definition. The sequel.—R. C. 
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The application of the equitable principle laid down in 
Holroyd v. Marshall was carefully considered by the Court of 
Exchequer in Belcling v. Read (1865, 3 H. & C. 055), where the 
question arose between the assignee in bankruptcy and the 
holder of a bill of sale by which the debtor assigned all his 
household furniture, plate, linen, &c., and all other his personal 
estate and effects whatsoever then being or thereafter to be upon 
or about his dwelling-house, farm, or premises at R., or else¬ 
where in Great Britain ; and the property in dispute consisted 
of chattels which had been acquired by the debtor subsequently 
to the execution of the deed, and seized by the holder of the 
bill of sale, some of them upon the premises at R. and others 
not. It was held that none of this after acquired property 
could be retained under the security, and that the case could 
not be brought within the equitable principle of Holroyd v. 
Marshall; on the ground, in effect, that the description was 
too vague and general. Mr. Baron Bramwell (3 H. Sc C. 964-) in 
observing upon Holroyd v. Marshall, distinguishes as follows :—• 
“There, machinery, which in a sense was not specific when the 
deed was executed, having become specific by being brought 
into a particular mill and made a part of its machinery, it was 
held that although the added machinery was not in existence 
when the deed was executed, a covenant or grant of this nature 
would confer an equitable interest in it. But here the property 
acquired after the bill of sale was executed has never become 
specific, so as -to form the subject for a decree of specific per¬ 
formance.” And the opinions of Barons Martin and Channell 
put the distinction on the same ground. 

% 

In the case of Leatham v. Amor (1S7*S, 26 W. R. 739) the 
question came before the Court on interpleader, and the Court 
took time to consider whether the case was distinguishable 
from Holroyd v. Marshall so as to be under the operation of 
Belding v. Read. It arose out of a mortgage made by the 
purchaser to the vendor of a refinery, and the mortgage deed 
assigned the buildings, machinery, and chattels belonging to or 
used in connection with the refinery particularly described iu a 
certain inventory, “ subject to the addition to and alterations and 
renewals of parts of the said machinery, chattels, and effects 
which have taken place since (a certain date) or which shall 
hereafter be in or upon the same premises” The chattels in 
question in the case were certain articles which the purchaser 
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(the mortgagor) had placed upon the premises subsequently to 
the date mentioned, and the decision was, in effect, that the 
property had passed in equity to the assignee. Cockburn, C.J., 
says:—“ We think that the assignment in the case before us 
is sufficiently specific, the machinery and chattels in question 
having become specific, to use the language of Mr. Baron 
Bramwell, by having been brought into the refinery, and made 
part of the machinery.” And Mr. Justice Manisty says:—“ It 
is found as a fact in the special case, that the goods in question 
were upon and used in connection with the refinery when the 
sheriff seized them. I think, therefore, they were sufficiently 
described and capable of being identified to have entitled the 
plaintiff to maintain an action for specific performance of the 
contract contained in the bill of sale, and that, consequently, 
the plaintiff was in equity the proprietor of them and entitled 
to priority over the defendants as execution creditors. 

Iu Lazarus v. And rude, 5 C. P. D. 318, a question came, on 
interpleader, before Mr. Justice Lopes, arising out of a bill of 
sale by way of mortgage whereby the debtor had assigned to 
the plaintiff the stock-in-trade, chattels, goods, and effects in 
and upon certain premises according to particulars in a schedule, 
“ and also the stock-in-trade, goods, chattels, and effects, which 
shall or may at any time or times during the continuance of 
this security be brought into the aforesaid messuage or dwelling- 
house, warehouse, and premises, or be appropriated to the use 
thereof, either in addition to or iu substitution for stock-in- 
trade, goods, chattels, and effects now being therein, or any of 
them.” Mr. Justice Lopes decided that certaiu stock-in-trade 
which subsequently to the date of the bill of sale had been 
brought on to the premises in addition to or substitution for 
that which was there at the date of the bill of sale, and which 
had been seized by the execution creditor, were the property of 
the plaintiff under the bill of sale. It may be observed that in 
this case the learned judge remarked, “ Belding v. Read was 
decided before the Judicature Acts, and is distinguishable from 
the present case.” No doubt it is fairly distinguishable, but I do 
not think it is a just observation on Belding v. Read, to say 
that it was decided before the Judicature Acts. The form, 
indeed, of the action was trover by the assignee in bankruptcy, 
but the decision was od a special case in which the equitable 
title of the holder of the bill of sale according to the doctrine of 
Holroyd v. Marshall was fully argued and considered ; and it 
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was decided by a Court not unaccustomed (on interpleader and 
otherwise) to consider questions of equitable title, that the v_ 
equitable doctrine of Hulroyd v. Marshall did not apply. 

There are other grounds on which, as will presently appear, 
the decision in Belding v. Read has been more effectually 
assailed. 

The decision in 1hiding v. Read was followed by Mr. Justice BtUlinn v. Read 
Fry in a case in the Chancery Division ; In re Count />• ' 

JIEpine nil (2), Tad,nan v. UEpinen II, 1882, Apl. 28 (20 Ch.’D. 

758); where a person purported to charge “ all his present and 
future personalty ” to secure any sums in which he might be 
indebted to the plaintiff, and Fry, J., held that only the goods 
which belonged to the debtor at the time of the making of the 
instrument were included. Since then the current of authority 
has set strongly against the doctrine of Bidding v. Read. 

In Clements v. Matthews , C.A., 1883, Apl. 28 (11 Q. B. D. but effectually 
808), the tenant of a farm had, by a bill, assigned to the 'chuu-ntav. 
plaintiff his stock-in-trade and effects on the farm, together with Matthcus. 
all the growing and other crops “ which at any time thereafter 
should be in or about the same or any other premises.” In a 
question which arose as to growing crops on the farm between 
the assignee under the instrument and the landlord taking- 
possession under an arrangement with the tenant after notice of 
the assignment, the Court held that the description in the bill 
of sale of the future crops on the farm was sufficiently specific 
to make a valid assignment of them in equity. Cotton, L.J., 
distinguished the case from Belding v. Read on the ground that 
the crops, while growing, were part of the inheritance, and in a 
different position from mere chattels. But Bowen, L.J., 
explicitly questioned the decision in Belding v. Read , and 
asked:—“ Is a bill of sale too vague because it says that the 
grantee shall have all the future property of the grantor on 
Blackacre, and on all other premises which may happen to be 
his thereafter?—I think it is amply sufficient to cover the crops 
on Blackacre at all events; but even if it were to amount 
merely to a contract to allow the bill of sale holder to take 
possession of all future crops as should come into the possession 
of the farmer, I confess I am not at present prepared to say 
that would be too vague. I should think if the matter rested 
on one’s natural instinct, that as soon as the property by its 
coming into existence becomes sufficiently ascertained to fulfil 
the description of the contract, it ought to be bound by the 
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terms of the contract.” In Reeves v. Barlow , C.A., 18S4, 
Feb. 12, on Bcldiny v. Read being cited in argument, Lord 
Justice Bowen observes (12 Q. B. 1). 43(>) that that case is of 
questionable authority since the decision of the Court of Appeal 
in Clements v. Matthews. 

In Joseph v. Lyons, C.A., 1884, Oct. 31 (15 Q. B. D. 280), 
there was an assignment by way of mortgage of certain stock-in- 
trade “ and also all the stock-in-trade, Ac., chattels and effects 
which shall or may at any time during the continuance of this 
security be brought ” upon the premises ; and the question arose 
as to the property in certain chattels not forming part of the 
original stock-in-trade, but subsequently brought upon the 
premises, and pledged to a third party before taking possession 
by the mortgagee, and without the pledgee having notice of the 
mortgagee’s security. It was held that the pledgee had a good 
title against the mortgagee, the latter having, before taking 
possession, only an equitable right in the property comprised in 
the future assignment. Here the question whether the right 
was legal or equitable was of substantial importance. Some 
attempt was made to raise an argument on the effect of the 
Judicature Acts ; but it need hardly be observed that these Acts, 
while assimilating legal and equitable remedies, make no change 
in the substantial effect of what is called the leynl title (meaning 
the complete jus in re) as distinguished from a merely eqa i- 
tahle title. The decision is in conformity with that of the 
Court of Appeal, presided over by the Master of the Rolls 
(Jessel), in Collyer v. Isaacs, 19 Ch. D. 342, where an assign¬ 
ment of after-acquired property was held to be nothing more 
than a contract to assign, and therefore to be a liability 
proveable in bankruptcy. In the subsequent case of Hallas v. 
Robinson, C.A., 1885, Feb. 20 (15 Q. B. D. 288) the Court of 
Appeal followed their decision in Joseph v. Lyons. 

The authority of Bcldiny v. Read came into direct question 
in the case of Official Receiver v. Tailby, in the Queen’s Bench 
Division, and In re Clarice, Coombe v. Carter , in the Chancery 
Division. The former of these cases went to the House of Lords, 
and the ratio decidendi of that ultimate Court of Appeal being 
altogether inconsistent with the decision in Bcldiny v. Read, 
that case must be treated as overruled. 

The case of the Official Receiver v. Tailby, 1886, Mar. 15 
(17 Q B. D. 88) came before a Divisional Court of the Queen’s 
Bench (Hawkins and Mathew, JJ.) on appeal from the County 
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Court Judge of Birmingham. A bill of sale (made in 1870) by 
way of mortgage, contained an assignment of (inter alia) “all * 
the book debts due and owing or which may, during the con¬ 
tinuance of this security, become due and owing to the said 
mortgagor.” An assignee of the mortgagee gave notice of his 
security to the debtors in the book debts, including those 
incurred subsequent to the date of the bill of sale, and, upon this 
notice, after the bankruptcy of the debtor, received payment of 
one of the book debts so subsequently incurred. The Official 
Receiver, as plaintiff in the action, claimed recovery of the 
money so paid. The County Court Judge had held the assign¬ 
ment too vague, on the authority of Belding v. Read, and In re 
D'EpinevAl, The Divisional Court held that “book debts” 
was a sufficiently specific description, and the case consequently 
did not come within this doctrine as to a vague or indefinite 
description. They gave judgment accordingly for the defendant 
On appeal the Court (Lord Esher, M.R., Lindley and Lopes, L. JJ., 

188G, Oct. 26, 18 Q. B. D. 32) reversed this decision, being of 

opinion that “ book debts ” must be construed as book debts, 

whether incurred in the particular business referred to in 

the bill of sale or in any other business ; and that as so construed 

the assignment was too vague and undefined. They applied the 

principle of Belding v. Read , and held that no valid charge had 

been created over the debt in question. Finally, the case came on 

appeal to the House of Lords, 1888, July 30 ( Tailby v. Official TaUby v. Official 

Receiver , 13 App. Ca. 528) ; and the order of the Court of RccciVer ' 

Appeal was reversed. Lords Herschell, Watson and Mac- 

Naghten gave reasons, which entirely destroy the doctrine of 

‘‘ vague ” or “ indefinite ” description supposed to rest on the 

authority of Belding v. Read and some dicta in Holroyd v. 

Marshall . The reasons given by Lord Fitzgerald are of a much 
narrower application. But the reasons given by the other 
three Lords above mentioned, so far as they are concurrent, must 
be accepted as the ratio decidendi of the House. And they do, 

I think, concur in rejecting the principle of the decision in Belding 
v.Read,as to “vague” or “indefinite” description. If by “vague” 
is meant wide and covering a large area, that is (Lord Herschell 
says) no objection to the validity of the assignment. Choses 
m action (Lord Watson observes) do not come within the scope of 
the Bills of Sale Acts, and though not existing may be the subject 
of present assignment. As soon as they come into existence, the 
assignee who has given valuable consideration, will take * the 

F 2 
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Part If. same right as if it had belonged to the assignor at the time 
- _ when the assignment was made. “ Mere difficulty in ascertaining 

all the things which are included in a general assignment, 
whether in esse or in posse, will not affect the assignee’s right to 
those things which are capable of ascertainment or are identified.” 
Lord Watson agreed with Lord Herschell that the description of 
the book debts being “vague" in the sense of being wide and 
comprehensive (the sense the Court of Appeal obviously 
attached to the term) did not render the assignment invalid. 
Neither Lord Herschell nor Lord Watson went so far as to 
consider the effect of a general assignment of after-acquired 
property. But the judgment of Lord MacNaghten treats the 
question on a broad principle which—having regard to the fact 
that by the combined force of the judgments the ratio deci¬ 
dendi of Beldimj v. Rend is utterly annihilated—must for the 
future be taken as an authoritative exposition of the doctrine of 
equity. “It has long been settled,” Lord MacNaghten says, 
(p. 543), “ that future property, possibilities and expectancies, 
are assignable in equity for value. The mode or form of assign- 
ment is absolutely immaterial, provided the intention of the 
parties is clear. To effectuate the intention, an assignment for 
value, in terms present and immediate, has always been regarded 
in equity as a contract binding on the conscience of the assignor 

O * 

and so binding the subject-matter of the contract when it comes 
into existence, if it is of such a nature and so described as to be 

capable of being ascertained and identified.Long before 

Holroijd v. Marshall was determined, it was well settled that an 
assignment of future property for value operates in equity by 
way of agreement binding the conscience of the assignor, and so 
binding the property from the moment when the contract 
becomes capable of being performed ; on the principle that equity 
considers as done that which ought to be done, and in accordance 
with the maxim which Lord Thurlow said he took to be universal, 

‘ that whenever persons agree concerning any particular subject 
that, in a Court of Equity, as against the party himself, and anv 
claiming under him, voluntarily or with notice, raises a trust. 

(Lexjard v. Ifo<l(/e«, 1 Yes. Junr. 478). It had also been 
determined by the highest tribunals in this country, short of 
this House, by Lord Lyndhurst as Lord Chancellor in England, 
and by Sir Edward Sugden as Lord Chancellor in Ireland, that 
an agreement binding property for valuable consideration had 
precedence over the claim of a judgment creditor.” Lord 
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MacNaghten proceeded to point out that some expressions of 
Lord Westbury in Holroyd v. Marshall, which have been relied 
on as narrowing the equitable doctrine, were merely intended by 
him to show, by the example of the remedy of specific per¬ 
formance, how real and substantial were the equitable interests 
■which the judgment of Lord Campbell, then under appeal, would 
have annulled in competition with the legal title of the execution 
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creditor. 

The case of hr re Clarke, Coombe v. Carter, was decided in 
the Chancery Division by Mr. Justice Kay, 1887, Feb. 26 (35 Carter . 
Ch. D. 109). By a mortgage the mortgagor had assigned 
certain property to which he was then entitled, and also “ all 
moneys of or to which he now is or may during this security 
become entitled under any settlement, will, or other document, 
either in his own right or as next of kin to his father, or any 
other person or persons,” after which followed general words 
purporting to sweep in all the future property of the mortgagor. 

The question in the case arose between the mortgagee and the 
trustee in bankruptcy of the mortgagor, and was whether this 
assignment gave the mortgagee an effectual charge upon a share 
of the residuary estate of a testator, which came to the mort¬ 
gagor several years after the date of the assignment, and after 
the date of the commencement of the bankruptcy. Mr. Justice 
Kay, though pressed with Bcldimj v. Read, In re D’Epineuil, 
and the decision of the Court of Appeal in Official Receiver v. 

Tailby , held that the agreement was divisible, and, so far as 

. . * • 

relates to property coming by will, was sufficiently specific. The 
case was taken to the Court of Appeal, the Court (1887, Aug. 3, 

36 Ch. D. 348) consisting of the Lords Justices Cotton, and 
Bowen. They held that the Court in Belcling v.Read had gone 
wrong on the construction of the instrument, by not treating the 
contract as divisible. They distinguished the case of Official 
Receiver v. Tailby as one where the contract was perhaps 
indivisible, and the description perhaps indefinite,' and they 
unanimously affirmed the judgment of Mr. Justice Kay. This 
decision was pronounced previously to the hearing of the ulti¬ 
mate appeal in the case of Official Receiver v. Tailby . In the 
reasons given by Lords Herschell, Watson and MacNaghten on 
the consideration of that case (Tailby v. Official Receiver ), the 
decision of the Court of Appeal in In re Clarke , Coombes v. 

Carter was approved on the broader grounds on which, as 
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already stated, the ratio decidendi of the judgment of the 
House in Tailby v. Official Receiver was rested. 

Pending the final appeal in the case of Tailby v. Official 
Receiver , the case of In rc Turcan came before the Court of 
Appeal on appeal from the Court of the County Palatine of 
Lancaster. By a marriage settlement Mr. Turcan, the husband, 
settled certain policies and covenanted that “ if at any time 
during the marriage he should become possessed of or entitled by 
devise, payment, purchase or otherwise of or to any property or 
estate, whether real or personal,” he would convey or assign his 
interest therein to the trustees upon the trusts of the settle¬ 
ment. Subsequently to the marriage he effected certain policies 
After his death a petition was presented by his executors to have 
the question decided whether the policies effected after his 
marriage were bound by the covenant in the settlement. The 
decision of the case stood over until the appeal to the House 
of Lords in Tailby v. Official Receiver should be disposed of. 
The Court of Appeal gave their decision on 1st November, 1888 
(In rc Turcan , 40 Ch. D. 5). They considered it unnecessary 
to decide whether the whole covcuaut was too wide, so that a 
Court of Equity would refuse to enforce it against property not 
coming within the particulars mentioned in the covenant; 
but they held the covenant divisible, and that the particular 
property in question came within the description of property 
acquired by purchase during his life, and so was bound by the 
covenant. 

The result of the authorities reviewed in the preceding pages 
(from p, 61) is that Behliny v. Read, and Re ISEjnnciiil, 
Tadman v. D'Epincuil are completely overruled ; and that so 
much of the other decisions as limit the doctrine of equitable 
assignment by the requirement of a specific definition are no 
longer authorities. The only test of whether property is well 
charged under an assignment of things described as in the 
future, is that, on coming into existence, or being brought on the 
premises, or falling into possession, &c. (as the case may be) it 
appears, on a true construction of the instrument, to be within 
the subject-matter intended to be assigned. There is, moreover, 
high authority for the proposition that an assignment in a 
mortgage, no less than in a settlement, purporting to embrace 
after-acquired property generally, is not too indefinite or un¬ 
certain in its scope to have effect as an equitable assignment. 
That is to say, the only limits to the effectual operation of such 
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an assignment are the Bankrupt laws (including the common 
law principles as to fraud on creditors) and the Bills of Sale 
Acts. The assignment by way of mortgage of after-acquired 
property is construed as a mere agreement to assign ; and 
therefore, when property within the description has come into 
existence, but before the mortgagee has, in the case of corporeal 
chattels, intervened by taking possession, the right is merely 
equitable and not legal; so that a pledgee without notice 
acquires a superior title (Joseph v. Lyons, supra). A different 
construction is put upon the vesting clause of an ordinary 
building contract; so that the chattels when brought on the 
premises vest in the landowner, as upon an executory sale of 
goods (j Reeves v. Barlow, 12 Q. B. D. 436). 

It has been unavoidable, in the above review of authorities 
upon equitable assignment, to include the cases relating to 
choses in action, as well as those relating to corporeal chattels. 
With regard to the latter it must now be remembered that, 
under the Bills of Sale Act, 1882, they cannot (except growing- 
crops) be charged by way of future assignment in security 
under a written instrument. For that Act (section 9) renders 
void auy such instrument not in accordance with the form in the 
schedule ; and a specific description of the chattels is of the 
essence of the form (Thomas v. Kelly, 13 App. Ca. 506). 
Whether it is possible by a verbal contract for executed con¬ 
sideration to create a security over after-acquired chattels may 
be a question. Supposing it confined to property acquired 
within a year, so as to keep outside of the Statute of Frauds, 
there seems no reason on principle or authority, why such a 
contract should not create a good equitable charge. The effect 
of the Bills of Sale Act will be further considered in the 
sequel. 

As closely connected with the cases here discussed I may 
mention the case of National Mercantile Bank v. Hampson, 
5 Q. B. D. 177, 28 W. It. 424, in which it w'as decided that 
where an assignment was made in general terms of the growing 
crops, goods, chattels, and effects, which were then or should 
thereafter be upon a farm, there was an implied licence for the 
grantor to carry on his business as a farmer, and that any bond 
fide purchaser from him in the course of that business would 
have a good title. See also Taylor v. M'Keaml , 5 0. P. D. 358, 
28 W. R. 028 j Bayne v. Fern, 1881, Feb. 23, 0 Q. B. I). 020, * 
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In connexion with the doctrine on which IltAroyd v. Mar- 
■''Ik'U is the leading authority, I must advert to a train of decisions 
1 elating to companies constituted under the general Companies 
Acts, and the instruments known as “bonds,” “debentures,” 
or “ mortgage debentures,’’ whereby they create or affect to 
create charges over something which is described as the 

undertaking,’ 1 or the “ property,” or the “ property and effects ” 
of the company. 

The result of these decisions appears to be that, under appro- 
piiate powers in the articles of association, instruments of 
security called “ debentures ” or “ mortgages ” may be issued by 
a company charging, in general language, the “property and 
curds ” (or the “ undertaking,” 1 ) of the company ; with the result 
that while the company, as a going concern, remains free to deal 
with its property in detail by way of sales, mortgages or other¬ 
wise in the course of its business, these instruments will, on the 
winding-up of the company, operate as securities, giving a 
preferential charge over the whole assets (or all the assets of a 
paiticular description determined by the scope of the company’s 
business,) other than the uncalled capital, of the company, 
existing at the date uf winding-up. The cases are In rc 
Mar’tur Mansions Co. (V.-C. Wood, 1867, L. R. 4 % 401) ; In 
rc Panama, Kcw Zealand, cCr., Co. (V.-C. Malins, affirmed by 
I,. J. Giffard, 1S70, L. R. .5 Ch. App. 318); In rc Sankcy Brook 

Co,, [ Co > No - 2 (V.-C. James, 1870, L.R. 10 E 4 . 381); Bloomer 
v. I nion Coal and Iron Co. (V.-C. Bacon, 1873, L. R. 10 Eq. 
38o) ; General South Amcr. Co. (V.-C. Malins, 1870, 24 W. R. 
547, 2 Ch. D. 337), the case was appealed, but the only point 
aigued on the part of the appellants, was as to defective regis¬ 
tration ; Xorton v. Florence Land , cfr., Co. (M. R. Jesscl, 1877, 

7 Cii. 1). 332) ; In rc Florence Lund, cCr., Co., Ex parte Moor 
(V. A., consisting of Jesscl, M.R., James, L.J., and Thesiger, L.J., 
ID Oil. D. 530; and see reference to the case in Moor v. Amjlo- 
Italian Book, 10 Ch. D. 687); la rc Hamilton a Ironworks, 
Ex parte Pitman and Edwards (V.-C. M. 12 Ch. D. 707); 
Hudson v. Tea Co. (V.-C. Hall, 1880, 14 Ch. L). 859); In rc 
Colonial Tends Corporation ; Ex parte Bradshaw (M. R. 


1 It should be noted that the 
W'ord “undertaking” in these in¬ 
struments lias received an entirely 
• 1 ilk-rent c<iu9tH>riion from the 
“undertaking in the mortgages 


of a railway company constituted 
under special Acts for public pur¬ 
poses. See Gardner v. London, 
Chatham, tfc Dover 1\>j. Co., L. It. 2 
Ch. 201. 
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Jcssel, 15 Ch. D. 405). To them may he added the cases, subse¬ 
quent to' the first, edition of this work, of Dublin Drapery Co., 
Ex parte Cox, 1884, 13 L. R. Ir. 174 ; and of Wheatley v. Silk- 
stove, cCr ., Co., 1885, 29 /Ch. D. 715 ; Habback v. Helms, 1887, 
50 L. J. 232. In the case of In re Horne, 1885, 29 Ch. D. 730, 
the principle of the capacity of the company to create a floating 
security was fully recognised, but the form of debenture express¬ 
ing that the same was to be a “ floating security until default 
in payment of some principal or interest,” the company, in order 
to make a title in selling property, were held bound to give 
reasonable evidence that there had been no default in payment 
of the principal or interest. In the case of Re the Pyle Works, 
Limited , C. A.from Chancery Division, 1890, April 1, the effect of 
a charge given by a limited company over uncalled capital was 
fully considered, and the rights of the mortgagees under such a 
charge (which was expressly authorised by the articles of asso¬ 
ciation) sustained. In the reports of this decision and of that 
of Mr. Justice Stirling (January 13, 1890) which was affirmed 
by the Court of Appeal, the other authorities on the subject are 
• cited and fully discussed. In the case of a benefit building 
society enrolled under G & 7 "NY. IV. c. 32, where the rules 
authorised the directors to borrow money to be made a first 
charge upon the funds and property of the society, it was held 
that the rule was good, and the lenders were entitled in the 
winding-up to payment out of the assets after satisfaction of the 
outside creditors and in priority to the claims of all shareholders 
or members; but that the lenders must give up their securities 
to the official liquidator, the claim to special equitable charges 
upon specific properties being inconsistent with the true 
meaning of the rule, which was that all the moneys borrowed 
under it were to have the benefit pari passu of a first charge 
upon the general assets and property; Murray v. Scott 9- 
App. Ca. 519. 

Wluit assets may be charged by such a security is left by the 
decisions a more open question. In the appeal of Re Florence 
Land, <bc., Co., which was very fully considered, the Master 
of the Rolls, in the course of the argument, puts questions 
suggesting a doubt whether the law could give effect to an 
intention to sweep into the security the whole after-acquired 
property of the company. The questions are—(10 Ch. D. 535) 
"Can a company, any more than an individual, charge its 
future property?” And, having regard to the 10th section, 
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of the Judicature Act, 1875, “ Would it not be contrary to 

*/ 

the Bankruptcy Laws that a mortgage security should afreet 
after-acquired property? ’ In his judgment, delivered in the 
case, he arrives, in common with the rest of the Court, at the 
conclusion that, having regard to the scope of the operations of 
the company as indicated by the articles, the property intended 
to be charged was sufficiently indicated ; but lie concludes by 
reverting to the difficulty as to the effect of the Judicature Act 
on these securities, and intimates that that question, as well as 
the question what property was intended to be charged is to he 
reserved. The order of the Court was ultimately settled so as 
to declare that the mortgage debentures were a charge on all 
the estate, property, and effects of the company comprised in 
the mortgage debentures, but flic declaration was without pre¬ 
judice to any question as to what estate, property, and effects 
were comprised in the mortgage debentures, and without pre¬ 
judice to any question of priority as between the holders of such 
mortgage debentures and the other mortgages, if any, of the 
company. I he difficulties above referred to arc not adverted to 
in the decision of the Master of the llolls, in the later case of 
lie Colonial Trusts Corporation, Ex parte Bradshaw, 15 Ch. 
L). 4U5 ; so that he must have come to the conclusion that the 
Bankruptcy laws do not apply to companies in regard to charges 
of this kind. 

Another species of equitable assignment, in which the goods 
remain in the possession of the assignor, is in contracts for 
building or other works connected with land, where the pro¬ 
prietor makes payments to the contractor during the progress 
of the work, and for his own protection stipulates that materials, 
&c., brought on the premises, or otherwise destined for the 
construction, shall be considered his property. In Brown v. 
Bateman (L. R 2 C. P. 272), the stipulation was that all 
materials brought on the premises should be considered as 
immediately attached to and belonging to the premises; and 
it was decided by the Court of Common Pleas that this clause 
gave the landowner (at least) an equitable interest in the 
materials brought on the land during the progress of the work. 
I lie stipulations here observed upon are similar in their object 
and purport to those usually contained in shipbuilding contracts, 
which will be considered in another place (Part V., § 2, post). But 
as in those cases the contract is merely an executory contract 
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for sale of .a chattel, there was never any question of calling in 
the aid of equity ; the legal property vesting according to the 
intention of the contract, provided the subject-matter is 
specifically ascertained. 

In Brown v. Bateman , it was unnecessary for the Court to 
consider whether the agreement conferred strictly a legal 
interest in the chattels ; but in Reeves v. Barlow , C. A, 1884, 
Feb. 12 (12 Q. B. D. 436), the point was considered in reference 
to an ordinary building agreement, in which it was agreed that 
all building and other materials brought by the builder upon 
the land should become the property of the landowner; and it 
was argued that the instrument was a bill of sale of personal 
chattels under the Act of 1878 as an agreement conferring a 
right in equity to personal chattels. The Court of Appeal 
decided that the title of the landowner to the chattels, as soon 
as brought on the premises, is by reason of the agreement a 
legal and not merely an equitable title. That is^ to say, the 
agreement in this respect is simply an executory agreement for 
sale of the chattels. 

An equitable assignment may also be made by an instrument 
intended to effect a transfer, where some legal requirement 
remains to be performed in order to complete the title. Thus 
with regard to companies under the Companies Clauses Con¬ 
solidation Act (8 Yict. c. 16) it is by section 15 of that Act 
enacted that the transfer when duly executed shall be delivered 
to the secretary and be kept by him, and the secretary shall 
enter a memorial thereof in the Register of Transfers, and 
endorse such entry on the deed of transfer, and shall, on 
demand, deliver a new certificate to the purchaser ; and “ until 
such transfer has been so delivered to the secretary as aforesaid, 
the vendor of the share shall continue liable to the company for 
any calls that may be made on such share, and the purchaser 
of the share shall not be entitled to receive any share of the 
profits of the undertaking, or to vote in respect of such share.’’ 
In a case where trustees holding railway stock in trust for H. M. 
absolutely executed a deed of transfer to H. B., which was also 
executed by H. M. and delivered to the railway company for 
registration. By reason of the omission of a date and stamp, 
the secretary returned the transfer. It was held that the 
transfer not having been duly delivered to the secretary did not 
vest in H. B. a complete title to the shares, but only an 
equitable title {Nanney v. Morgan, C. A., 1887, 37 Ch. D. 346, 
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affirming judgment of Stirling, J., Clu D. 598). flic im¬ 
portance ot the point consisted in the circumstance that it had 
hcen declared by a final judgment of Mr. Justice Kay (12 March, 


1SN4, .see Jo Ch. D. 599, 37 Ch. D. 347), that the effect of a 
certain voluntary assignment by H. M. was to pass the right 
only to the securities which at a certain date belonged to H. M. 
in equity without being legally vested in him. 


Second kin*l 
of equitable 
assignment. 
Goods in 
possession of 
third persou. 


SicoiuUj. An equitable assignment may be also effected by 
the owner of goods in the hands of a bailee, specifically ap¬ 
propriating them, or agreeing with his creditor that they shall 
be specifically appropriated or charged for the payment of the 
debt. It is not necessary that the agreement for this purpose 
should be in writing. The assignment is completed by notice 
to the person having the custody of the goods, who, on receiving 
such notice, at once becomes a trustee of the possession for the 
creditor. An instance of this, where the charge was made by 
letter, is furnished by the case of Wcbh v. Smith, 30 Ch. D. 192. 


The case of Bonkcn v. Alfaro, 5 Ch. D. 780, is, I think, also 
an instance ; although the facts are somewhat complicated by 
the circumstance that there was a mandate by the owner 
(which was acted on) to a second agent or factor to get the 
goods out of the hands of the original consignee in order to 
a PPl v them for the payment of certain bills. This, having been 
communicated to the holders of the bills, was held to amount to 
an equitable assignment of the goods for that purpose. A 
variety of this species of assignment is furnished by the facts of 
the >ase of Gurnell v. Gonlnor, 1) Jur. N. »S. 1*220, if the 
principle on which V.-C. Stuart appears to have decided the 
case is correct. The facts were that J. G., being indebted to 
the plaintiff in £218, said to the plaintiff, for the purpose of 
securing to the plaintiff the payment of such debt, and with the 
intention (according to the plaintiffs statement on oath, which 
was corroborated by the surrounding circumstances) of vesting 
the wool in tlie plaintiff:—“ There is that wool which has gone 
to Doncaster, go and sell that wool, pay B. the balance due to 
him on such wool and keep the remainder yourself.” J. G. died 
the same evening, the 2nd of August. On the 4th, the plaintiff 
■went to Doncaster, and ultimately got possession of the wool 
and sold it. The executor brought an action for conversion of 
the wool, and a suit was brought in Chancery to restrain this 
action. A ice-Chaneedier Stuart held that the transaction 
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amounted to an equitable assignment, and that the plaintiff 
was entitled to keep the balance ot the proceeds alter paying 
B. ; but he refused the plaintiff his costs on the ground that he 
had taken possession in a somewhat high-handed way. The 
plaintiff in equity, had doubtless been advised that he had no 
defence at law. I see, however, no reason why he should not, 
on proof of the facts as above stated, have succeeded in defend¬ 
ing the action at law. The mandate to the creditor, being a 
mandatum in rem suam and for good consideration, was, I 
apprehend, not revoked by the death ; and the possession taken 
by the creditor with lawful authority, completed his title to the 
special property as a factor with power to sell. 

• • 

Here may be mentioned, by way of distinction, some cases 
where bills of exchange have been alleged to have been 
specifically appropriated, so as to create in effect an equitable 
lien or charge over the proceeds. In the case of In re Broad , 
Ex parte Neck (13 Q. B. D. 740), there was a cause of dealing 
between a banker in London and a'customer who was a merchant 
in Sweden. The banker was in the habit of accepting bills for 
the accommodation of the customer, and the customer of re¬ 
mitting other bills to the banker to put him in funds to meet 
the acceptances. The bankers with the knowledge of the 
customer were in the habit of discounting the latter bills and 
placing the proceeds to the customer’s general credit. The 
bankers having stopped payment after certain of these bills had 
been so discounted, it was held that the customer could not 
claim to have them or the proceeds specifically appropriated to 
meet his acceptances. If the bills had not been cashed, but 
had remained in specie, the case might have been different. 
The case of In re Gothenburg Commercial Co. (29 \V. R. 35S) 
was followed. .(See also and compare the older cases of Toolce 
v. Hollingsworth , 5 T. R. 215; and Bent v. Puller , ibid., 494.) 

Where there is a merely equitable assignment, the right of 

the assignee, like any other equitable right, is not available 

against a purchaser for value whose conscience (to use the old 

phrase) is not affected by notice of the assignment. The 

assignee’s right is, however, apart from the provisions of 

the Bills of Sale Act and questions of reputed ownership, 

available against the execution creditor and the trustee in 
bankruptcy. 
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But an instrument relied on by the creditor as an equitable 
assignment will be ineffectual against the execution creditor or 
trustee in bankruptcy, unless duly registered under the pro¬ 
visions of the Bills of Sale Act (Ex 'parte Ma okay, L. R. 8 Ch. 
G4S ; Edwards v. Edwards, L. R. 2 Ch. D. 291 ; 41 & 42 Viet, 
c. 31, s. 4). And it is also ineffectual, in competition with the 
trustee in bankruptcy under the reputed ownership clause, if 
the creditor, being in a position to require possession, refrains 
from doing so. But it is otherwise if the debtor has kept 
possession in spite of a demand or attempt to take possession 
by the creditor (Ex parte iY. 11". Bank, In re Slee, L. R. 15 Eq. 
G9, 73; Ex 'parte Montague, In re O'Brien, L. R. 1 Ch. 
I). 554). 

I here note the distinction between an equitable assignment 
and a bare agreement to execute an assignment upon request. 
There is a dictum of Lord Justice Hellish, to the effect that a 
covenant to assign goods when required, gives an equitable title 
to them (Edwards v. Edwards, 2 Ch. D. 297). But I am not 
aware of any decision giving this effect to these words standing 
alone. The effect of the words “ upon request ” in an agree¬ 
ment to assign (upon request) a contract for the purchase of 
leasehold property, was very fully considered in the House of 
Lords in the case of Shaw v. Foster, L. R. 5 H. L. 321, It was 
decided that the legal owner was not in any way affected by 
notice of such an agreement being made : nor could he have 
been bound to regard such notice, unless there had been a 
request, and notice of the request, as well as of the original 
agreement, had been given him. The words “ upon request ” 
were regarded as words of substance (among other reasons), 
because the creditors, who were bankers, might have hesitated 
to take the contract, which was an onerous one. I do not see 
why, in an agreement to assign goods “ upon request,” these 
words should not equally be regarded as words of substance. 
The intention may be, and probably is, to leave the power of 
disposition in the owner unfettered, until some change of 
circumstances arises. And, previously to the Bills of Sale Act, 
1875, an agreement of this nature, if not relied on as an 
equitable assignment, had certain important effects. The 
subsequent assignment by the debtor at the creditor’s request 
was good, although executed on the eve of bankruptcy. It was 
not necessarily a fraudulent preference and the former Bills of 
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Sale Act was complied with if the assignment was registered Part IT. 
within twenty-one days of its osvn date, and without reference «■—.—■ 
to the date of the agreement (Ex pa rte Homan,Re Broadbent, 

L. 11. 12 Eq. 598 ; Ex parte King, Re King, 21 W. R. 559). 

The shortening, by the new Act, of the period of twenty-one 
days to seven, and the advantages given by the new Act to im¬ 
mediate registration will probably render the agreement to 
assign “ upon request ” a less popular security than formerly. 


The cases relating to equitable assignment of goods consigned Equitable assign- 
from abroad, and represented by bills of lading have given rise “nsigned°f°rom 
to some fine distinctions :— abroad. 

In Frith v. Forbes, 4 De G. F. & J., 409, a consignor and 
owner (A.) sent bill of lading to his factor and consignee (B.) 
enclosed in a letter which stated that he (the consignor) had 
valued against cargo by bill of exchange drawn in favour of C., 
and requested B.’s protection of the bill. At the same time A. 
sends bill of exchange to C., with request to place the same to 
account of cargo. B. having become insolvent and refusing to 
accept the bill of exchange, it was held that C. had a lien on the 
cargo in B.’s hands preferable to B.’s claim against A. for the 
balance on general account. 

In Robey & Co.'s Perseverance Ironworks v. Ollier , L. It. 7 
Ch. 695, where the circumstances were very similar except that 
A. and B. were joint owners, and the reference to the bills in 
A.’s letter to B. contained no mention of the person in whose 
favour they were drawn, the Lords Justices James and Mellish 
held that there was no lien or charge over the goods in favour of 
the holder of the bill The statement of the Lords Justices 
upon the point of construction is important:—Lord Justice 
James says (p. 698) :—“ I am not prepared to say that merely 
because a bill of exchange purports to be drawn against a par¬ 
ticular cargo it carries a lien on that cargo into the hands of 
every holder of the bill.” Lord Justice Mellish says The 
indorsement of a bill (of exchange) gives only a right to the 
bill, and I do not think that any mercantile man would suppose 
because he saw in the bill the words ' which place to account 
per A./ that he was to have a lien on that cargo. A mercantile 
man who is intended to have a lien on a cargo expects to have 
the bill of lading annexed; if there is no bill of lading annexed 
he only expects to get the security of the bill itself.” ° 

In Phelps v. Comber , C. A., 1885, May 5, 29 Cli. D. 813, the 
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case was briefly this :—A. (in New York) purchases goods on 
flic instruction of B. (in Liverpool), who receives the orders from 
C. (in Pernambuco). To pay for the goods A. draws bills on 
B. which he sells in New York. The bills were not drawn for 
the precise amount of the shipments, but for round sums which 
were kept in account between A. A B. A. advised B. of the 
bills, with each advice sending a statement of his account. To 
each bill of exchange was attached a counterfoil or marginal 
advice headed “ advice of draft,” and containing a memorandum 
of the date and amount of the bill, and the name of the drawer 
with the words “against shipments per'' (naming the vessel). 
“ Please protect the drafts as advised above and oblige drawer.” 
B., on the bills being presented for acceptance, detached the 
counterfoils and retained them in his own possession. The bills 
of lading were sent direct by A. to C., and were delivered by C. 
to the purchaser of the goods before their arrival. Notice was 
given, but at what exact time does not appear, by B. to C. that 
the goods were specifically charged to meet the bills. The 
Court of Appeal, affirming the judgment of Vice-Chancellor 
Bacon (2G Cli. D. 755), held that there was no charge or lien 
created over the goods in favour of the holders of the bills. The 
importance of the case consists iu the reiteration of the rule of 
construction as contained iu the judgments of James and 
Hellish, L.JJ., in the case of Robey d Co. The legitimate infer¬ 
ence from a statement on a bill of exchange or on a memoran¬ 
dum annexed to a bill of exchange is explained to be not the 
intention of charging the goods, but of informing the drawee 
that the bills represent a real commercial transaction, and are 
not mere accommodation bills ; and it was pointed out that the 
actual decision in Frith v. Forbes did not require it to be shown 
that there was an equitable assignment, but merely that the 
consignee in that case could not take the advantage of the 
goods without accepting the bills. The suggestion is in effect 
that in Frith v. Forbes the question was not one of equitable 
cissifjnnient or charge over the goods, but of conditional appro¬ 
priation as between consignor and consignee, such as took place 
in Shepherd v. Harrison (Part V., post). 

The decision of the Court of Appeal in Broivn, Shipley d Co. 
v. Kouffh, 1885, May 21, 20 Ch. D. 848, again reiterates the 
principle laid down in ltobey d Co.'s Perseveranee, do., and in 
Phelps v. Comber. 

The rule to be inferred from the cases is that where bills of 
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exchange are drawn to answer the price of goods consigned, the 
proper way of specifically charging the goods to meet the bills is 
to annex the bills of lading to the bills of exchange. When 
this is done, the holder of the documents (the bills of lading 
being properly indorsed) has of course a legal security over the 
goods. If the bills of lading are sent to a third party, there may 
still be an equitable assignment of them to a holder of the bills, 
but this must be by an express arrangement clearly showing the 
intention communicated both to the holder of the goods and to 
the consignee. There is the authority of the unanimous judg¬ 
ment of the Court of Appeal in Phelps v. Comber , and of the 
Lords Justices James and Hellish in Robey <fc Co., &c., for the 
proposition that the mere statement that the bills are drawn 
against the consignments or to be placed or charged to account 
of .the consignments is not sufficient to show the intention of 
creating any charge or lien over the goods in favour of the 
holder of the bills. 

(c) I next consider the case of persons holding the double 
character of agents authorized by the owner to sell for him, and 
of creditors holding security, and entitled to sell for their own 
payment. 

This combined character may be constituted by special 
contract; and the contract, being in the nature of a mandate, 
need not be in writing. 

Where a company is wound up voluntarily under the Com¬ 
panies Act, 1862, the effect of the resolution confirming the 
appointment of the liquidators is, by the aid of the Statute 
(sec. 1.83, sub-secs. (1), (2), (7), and (10), and sec. 95 ; Buckley, 
p. 227), to give the liquidators a mandate to take and sell the 
goods and distribute the proceeds of them, and the other 
property of the company, in satisfaction of the liabilities pari 
passu, and subject thereto, amongst the members according to 
their rights and interests in the company. Where there is a 
compulsory winding up (a case to which I shall revert in the 
sequel), a similar authority is given to the liquidators, to be 
exercised with the sanction of the Court (secs. 94, 95). There 
is no provision in these Acts vesting the property of the 
company in the liquidators. But I think the effect, so far as 
relates to the goods, is to give the liquidator, on taking 
possession, a right in the nature of a special property for the 
purposes prescribed by the Act. 

C.s.G. 
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Most frequently, however, the authority of the person having 
the double character now under consideration is constituted by 
contract implied from a cause of dealing. This is the case of 
the general mercantile agent having power to sell, who is, 
in English law, termed a factor. 

A factor, in regard to advances made by him on behalf of his 
principal, whether by payment of money or pledging his own 
credit, is in the position of a pledgee of the goods of the principal 
in his possession or control, with this difference, that there is 
here no question of default {Donald v. Suckling, L. R. 1 Q. B. 
585, 596 ; Story on Bailments, pp. 325, 327). The authority 
given to the factor in the case of a consignment of goods for 
sale in the ordinary course of mercantile business, must 
necessarily relate to his own interest as well as to that of the 
consignor ; and the factor must therefore, as a general rule and 
to an extent sufficient for his own security, be entitled to treat 
the authority to sell as mandatu.ru in vcm suam, and irre¬ 
vocable. It has been indeed held, on demurrer, that the 
interest of a factor, acquired by advances made subsequently to 
the goods having been placed in his hands for sale, did not 
raise a consideration in his favour to prevent the recall of the 
mandate (Raleigh v. Atkinson, G M. & W. G7G ; Smart v. 
Saunders, 5 C. B. 895). But the decisions here cited do not in 
any way apply to the ordinary case where advances have been 
obtained on the factor’s credit pledged by him on the faith of 
goods from time to time consigned to him for sale. It seems 
clear that in such a case the factor’s authority to sell could not 
be recalled against his will, except on the terms of placing him 
in funds to meet all advances made, and liabilities incurred by 
him in respect of all consignments made in that course of 
dealing. 

In the part of this work relating to agency (see part viii., 
post), I shall describe more at length the nature and effects of 
the authority (actual and presumed) conferred upon factors, 
both by common law and by the statutes known as the Factors’ 
Acts. Briefly stated, the distinguishing mark of a factor is that 
the goods which he is empowered to sell are placed at his 
disposal either by actual possession or by means of the docu¬ 
ments which, in a mercantile sense, are said to represent the 
goods ; and the effect of the common law doctrine of holding 
out, as extended by the Factors’ Acts, is that the purchaser 
may generally rely upon such ostensible control as implying a 



PERSONS SELLING IN MARKET OVERT. 


83 


title to sell. The Factors’ Act, 1877, the provisions of which 
are substantially embodied in the consolidating Act of 1889, 
greatly extended the circumstances upon which this reliance 
may be placed, so as to embrace almost every situation in 
which any person in the ordinary course of mercantile business 
is likely to have such control committed to or left in his hands. 
The statutes, however, stop short of conferring upon what are 
called the “ documents of title,” c.g., warrants and bills of lading, 
a privilege in the nature of negociability. 


3. Persons Selling in Market Overt. 

Thirdly. Where goods are sold and bought in market overt , 
the purchaser has, by the common law of England, a good title 
to them, although the seller was not the owner, nor authorized 
by the owner to sell them. 

The conditions under which a sale is, at common law, recog¬ 
nised as being in market overt, are laid down by Coke, 2 Inst. 
713. The sale does not bind the king for any of his goods sold 
in market overt: the purchaser must be without notice that 
the seller is in wrongful possession: the contract must be wholly 
made in the market overt, and not begun elsewhere and com¬ 
pleted in the market. The protection attendant on a sale in 
market overt extends to modem markets established under 
powers conferred by Act of Parliament, as well as to ancient 

markets privileged by charter or prescription ( Ganly v. 

% 

Ledwulge, Ir. B. 10 C. L. 33). The protection is only to the 
title acquired by the sale in market overt, and does not extend 
to the salesman. And it has been decided in two cases in 
Ireland, one of which went to the Court of Appeal, that a 
public salemaster into whose stand in the market stolen cattle 
have been delivered for sale in the market, and who innocently 
sells them in the market, thereby transferring the property to 
the purchaser, renders himself liable to the real owner for con¬ 
version of his goods ( Ganly v. Ledwulge , Ir. Rep. 10 C. L. 33 ; 
Delaney v. WaUAs (C. A. 1884), 14 L. R. Ir. 31). 

Market overt in the country is held only on the special days 
provided for particular towns by charter or prescription, and is 
confined to the market place or spot of ground set apart by 
custom for the sale of particular goods. 2 Blackstone, 449. “ In 
London ” ( i.e ., the City of London, Lee v. Bayes , 18 C. B. 699, 
601) “ every shop is market overt for such things only which by 
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the trade of the owner are put there to sale,’ Coke, Rep. 83 h. 
That is to say the protection applies only to the sale of goods 
of the class which the owner of the shop professes to trade in, 
and which are openly exposed for sale in his shop and openly 
sold there (2 Blackstone, 440 ; Crane v. London Dock Co., 5 
B. & S. 313, 310). The protection does not apply to a sale 
from a wharf ( Williamson v. King, 2 Camp. 335). 

By a statute, 21 H. VIII. c. 11, which appears to have 
extended an exception to the principle of market overt existing 
at common law (Coke, 2 Inst. 714), a privilege was given to the 
owner who prosecuted to conviction the felonious taker of 
goods. This statute is substantially embodied in the 57tli 
section of the Larceny Act, 7 & 8 Geo. IV. c. 29, which again is 
re-enacted by 24 & 25 Viet, c. 9G, s. 100. By these Acts the 
property is to be restored to the owner on such conviction, and 
the Court before whom the thief is tried may award a writ of 
restitution or make a summary order for restitution of the 
property. It has been held that whether such award or order 
be made or not, the property revests in the owner on conviction 
(Scattergood v. Sylvester, 15 Q. B. 506). And it has been 
decided by the House of Lords in Bentley v. Vilmont, 1887, 
Aug. 5, 12 App. Ca. 471, affirming the decision of the Court of 
Appeal ( Vilmont v. Bentley, 188G, Dec. 10, 18 Q. B. D. 322) 
and overruling Moyce v. Newington (4 Q. B. D. 32), that the 
revesting takes place as well in goods obtained by false pretences 
as in goods stolen. So that on the conviction of a person for a 
felony or misdemeanour in the obtaining of goods, the property 
in the goods is by the force of the statute restored to the original 
owner as against both a purchaser in market overt and a bond 
fi.de purchaser for value from a person who has a voidable title. 
The revesting dates from the conviction and does not relate 
back, so that if a bond fide purchaser of goods held under a 
voidable title has sold them before the conviction, he is not 
responsible for them, nor liable to account for the price, to the 
owner ( Lindsay v. Cundy, 1 Q. B. D. 348, compare Candy v. 
Lindsay, 3 App. Cas. 459, which reversed the decision upon 
another point, namely that the title in question was void and 
not merely voidable, and observe Lord Cairns, p. 464). The 
order may be made under the section for restitution of the 
proceeds of property obtained by false pretences, as well as the 
property itself, whether in the hands of the criminal or of an 
agent who holds such proceeds for him (Reg. v. Justices of 
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Central Criminal Court , C. A. 1886, Nov. 1/, 18 Q. B. D. 314, 
affirming decision of Div. Court, 17 Q. B. D. 598). It has been 
held that the purchaser in market overt of stolen beasts may 
not only lose the property, but will have no claim for the 
expenses of keeping them while they were his ( Walker v. 
Matthews, 1881, Nov. 16, 8 Q. B. I). 109). 

These statutes do not entitle the owner to recover the value 
of the goods from one who purchased in market overt but sold 
them in market overt before the conviction ( Morwood v. Smith, 
2 T. R. 750). But a purchaser not in market overt, selling the 
goods, whether in market overt or not, after notice of the 
owner’s title, will be liable to him {Peer v. Humphrey, 2 A. & 
E. 485). 

The privilege of market overt is therefore subject to the limita¬ 
tion of the above statutes, but by an express proviso in the later 
statute, giving effect to the settled rule of the law merchant, 
the bond fide transferee for value of a negociable instrument is 
exempted from being obliged to restore the property to the 
owner (24 & 25 Viet. c. 96, s. 100). There are special pro¬ 
visions as to the privilege of market overt in regard to the 
sale of horses by the statutes 2 & 3 Ph. & M. c. 7 (1555) and 
31 Eliz, c. 12 (1589), Benjamin on Sales, 2nd ed. p. 10. 

When goods are stolen, the civil wrong done to the owner by 
the thief or one in league with him was at one time said to 
merge in the crime, but this doctrine has been modified by 
later decisions, and the theory, according to the more modern 
authorities, is that there is a personal bar to the civil action (on 
grounds of public policy) while the plaintiff is in default in 
regard to his duty to prosecute criminally. So that the fact of a 
felony having been committed does not prevent the owner from 
recovering from a third party in possession ’of the goods and 
innocent of the crime, although no step has been taken to 
prosecute the thief; nor does the bar remain after the offender 


has been brought to justice by somebody else ( White v. 
Spettigue, 13 M. & W. 603 ; Lee v. Bayes, 18 C. B. 599 ; March 
v. Keating, 1 Bing. N. C. 198; Ex parte Ball, In re Sheppard, 
10 Ch. D. 667; Midland Insurance Co. v. Smith, 6 Q. B. D. 
561). The summary restitution of goods under the 29th section 


of the Act 2 & 3 Viet. c. 71, relating to the Police Courts of the 
Metropolis, only applies to goods in respect of which a formal 
charge has been laid before the magistrate; Reg . v, D'Eyncourt, 
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Tart ii. 1888, Apr. 16 (21 Q. B. D. 109). A dog is “goods” within 
"-- 2 -‘-- this section {Reg. v. Slade, 21 Q. B. D. 433). 

4. The Holder of a Negotiable Instncnicrit. 

4. The holder of Fou rthly. It is of the essence of all civilized commerce that 
a negociable . 

instrument. tJie property in current com passes by delivery, and that the 

actual possessor of the coin, even if he has stolen it, can by 
delivery confer a good title upon another who receives it 
honestly. 

There are also certain instruments which, by a usage having 
the force of law, impart to the holder, although not the owner 
nor authorized by him, the power (by delivery and by compli¬ 
ance with the other conditions, if any, prescribed by the tenor 
of the instrument and sanctioned by the usage) to transfer the 
property for valuable consideration to a purchaser who is not 
proved to have been in mala fide at the time the transfer was 
completed (Whistler v. Forster , 32 L. J. C. P. 1G1). 1 These 
instruments, being invested with this character in order to 
facilitate business, are said to be negociable; and the holder 
of such an instrument, transferring the same in the manner 
pointed out by its tenor and by the usage, can effectually sell 
and convey the right represented by the instrument, whether 
that be a right of property in goods, or any other right. 

It is here to be noted that where a negociable instrument is 
dealt with according to its tenor and to the usage, so as to 
transfer the right represented by the instrument, the property 
in the instrument itself as an accessory to the right is trans¬ 
ferred likewise. But the instrument itself, at least when 
negociable by delivery, becomes of such paramount importance 
as to be something more than a mere accessory to the right 
represented by the instrument. And therefore bank notes, 
bonds, and coupons of foreign governments payable to bearer, 
exchequer bills, &c., though in their inception and nature the 
mere instruments and evidences of rights of action, acquire a 

1 It appears from the speech of Lord in effect, that when fraud (either in 
Blackburn in Jones v. Gordon , H. L. the inception or negociation of the 
1877, 2 App. Ca. 016,628, that it bill) is proved, the burden of proof 
was then a questionable point upon is on the holder to prove both that 
whom the onus of proof lay as to value lias been given and that it has 
hona fidcs or the reverse. By the been given in good faith without 
Bills of Exchange Act, 1882 (45 & notice of the fraud (see Tatam v. Has- 
46 Viet. c. 61, s. 30 (2)), it is enacted, /«/•, 1880, June 21, 23 Q. B. D. 345). 
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substance and value of tlieir own ; and, except as far as they are 1>a,,t II 

considered and treated as current money, are “ goods to all -- - — 

intents and purposes, 


Instruments of the following descriptions have been held to Negociatle^ 
be negociable, and are now recognized as such without lequiiing enumerate( j. 
any further proof of the usage:—namely, bank notes (Miller 
v. Race, 1 Sm. L. Ca. 468); bills of exchange, 1 during currency 
and previous to maturity (Lawson v. MVeston, 4 Esp. 56 ; Grant 
v. Vaughan, 3 Burr. 1516 ; Collins v. Martin, 1 B. & P. 648 ; 

Peacock v. Rhodes, Dough 636), and unless specially indorsed 2 
{Archer v. Bank of England, Dough 639 ; Sigourney v. Lloyd, 

8 B. & C. 622, 5 Bing. 525); cheques on bankers, which have 
been described as inland bills of exchange, payable on demand 
(Grant v. Vaughan, 3 Burr. 1516 ; Keene v. Beard, 8 C. B. 

N. S. 372; Whistler v. Foster, 32 L. J. C. P. 161 ; Watson v. 

Russell, 34 L. J. Q. B. 93), and are now included in the definition 
of a Bill of Exchange given by the Bills of Exchange Act, 1882, 
s. 3, which is declaratory of the prior law (McLean v. Clydes¬ 


dale Banking Co., H. L. 1883, Nov. 27, 9 App. Ca. 95, per Lord 
Blackburn, p. 106, 45 & 46 Viet. c. 61, s. 3, see also s. 73); pro¬ 
missory notes, by Statute, 12 Geo. III. c. 72, s. 30 (McLae 
v. Sutherland, 3 E. & B. 1), and now also by the Bills of Exchange 
Act, 1882 (45 & 46 Viet. c. 61, s. 89); East India bonds, by 
statute (10 June, 1811), 51 Geo. III. c. 64, s. 4; Exchequer 
bills (Brandao v. Barnett, 1 M. & Gr. 909, 935; 6 M. & Gr. 


1 As a means of giving full effect 
to the negociability of bills of ex¬ 
change, it has been decided that 
where a bill has been accepted in 
blank for the purpose of being 
negociable, it is immaterial, as against 
a bond fide holder for value, to show 
that the drawing or indorsement is 
in a fictitious name (Cooper v. Mayer, 
10 B. & C. 468), or is even a forgery 
(London and South IVestern Lank v. 
Wentworth , 5 Ex. D. 107). 

» A material alteration in a negoci¬ 
able instrument by any holder avoids 
the instrument (Master v. Miller , 1 
Sm. L. C.; 4 T. R. 320 ; 2 H. Bl. 
141). And see now Bills of Exchange 
Act, 1982 (45 & 46 Viet. c. 61. s. 64). 


The Court of Appeal in Suffell v. 
Bank of England, 9 Q. B. D. 655, 
decided (reversing the judgment of 
Lord Coleridge, 7 Q. B. D. 270) that 
the alteration of the number of a 
Bank of England note was, although 
not varying the contract, material in 
the sense of altering the note in an 
essential part, and that the note was 
therefore vitiated so that the Plaintiff 
could not recover on it. 

2 Now by the Bills of Exchange 
Act, 1882, the bill is not negociable 
if it contains words indicating an 
intention that it shall not be 
transferable (45 & 46 Viet. c. 61, 
s. 8). 
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GoO, G37, and 12 Cl. & Fin. 787 ; 1 Vookey v. Pole , 4 B. & A. 1). 

Bonds of a foreign government, which are transferable to bearer 
according to the tenor of the instrument, and according to the 
law of the country of issue, and which are also, by the usage of 
our markets, passed from hand to hand like Exchequer Bills, are 
held to be negociable by the law of this country {Lang v. Smith, 
7 Bing. 2<s4; Ait-Gen. v. Bomvens, 4 M. A W. 171 ; Gorgier v. 
Melcille, 3 B. A 0. 45). But the circumstance of such instru¬ 
ments being negociable by the law of the foreign country is not 
sufficient in the absence of evidence of a custom of merchants 
in this country to treat them as negociable (Picker v. London 
and Countg Banking Co., 0. A., 1887, Mar. 7, 18 Q. B. D. 515), 
Scrip of a foreign government issued by its agents in England 
and entitling the bearer to receive a bond of such government 
on payment of all instalments due, and which are, by custom of 
the English and foreign markets where they are dealt in, trans¬ 
ferable by delivery, are negociable (Goodwin v. Robarts, 1 App. 
Ca. 47G). And upon evidence of mercantile usage, scrip 
certificates entitling the bearer to be registered as the holder of 
shares in a joint-stock bank upon making ceitain payments, have 
been held by the Queen’s Bench Division to be negociable 
(Rumba.il v. Metropolitan Bank, 2 Q. B. D. 194). 

By way ot contrast I here mention some cases in which the 
attempt to set up negociability failed. There are Glgn v. Baker, 
(1811) 13 East, 501), as to East India bonds, before the statute 
of 51 Geo. III. {Taylor v. Trueman, 1 Mood. & Mai. 453); as 
to East India warrants, i.e., warrants for goods bought from the 
East India Company (see also Taylor v. Kymcr, 3 B. & Ad. 
321, 327; Partridge v. Bank of England, 9 Q. B. 396); as to 
warrants for payment of dividends at the bank, where the 
allegation that they were negociable “according to the usage 
and custom of bankers and merchants used and approved in 
London, for divers, to wit, sixty years,” was held to be not an 
allegation of a good general usage ; and the well-known Scotch 
case of Dixon v. Bovill, 3 Macq. 1 ; in regard to certain instru¬ 
ments called “ iron scrip notes ” (see p. 89, posi). Postal money 
orders are not negociable (Fine Art Society v. Union Bank of 
London, C. A., 188G, Aug. 9, 17 Q. B. D. 705). 

It would be beyond the scope of the present account of 
negociable instruments to attempt to describe the circumstances 
which afford evidence of mala, fidee in the purchaser so as to 
disentitle him from claiming the property in a negociable 
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instrument. Mala fidcs must, however, he proved in fact, and 
the circumstance of what has been called "gross negligence ” 
is only material in so far as it is evidence of mala Jicles ( Good - 
man v. Harvey , 4 A. & E. 870). 

Crossing a cheque, which by usage and by 21 & 22 Viet. c. 79, 
operates as a direction to the banker on whom it is drawn not 
to pay the cheque except to the banker named in the crossing, 
does not destroy the negociability of the cheque ( Smith v. Union 
Bank of London, L. R 10 Q. B. 291); but the crossing may be 
material as evidence in a question whether the holder is in maid 
fide (Carlow v. Ireland , 5 E. & B. 765). The law upon crossed 
cheques has been modified, and the power of “ crossing ” extended 
to any holder by the Act 89 & 40 Viet. c. 81, and by that Act 
any holder of the cheque by adding to the “ crossing ” the words 
" not negotiable” may destroy the negociability of the cheque in 
regard to all subsequent holders. 

If a cheque payable to order has been lost without indorse¬ 
ment by the true owner, no title can (generally speaking) be 
made to it by means of a forged indorsement. If the cheque 
is payable on demand , the banher on whom it is drawn is 
protected in paying it, by sec. 19 of the Statute 1G & 17 Viet, 
c. 59. That protection, however, does not extend to any other 
banker or person paying it (Ogden v. Benas , L. R 9 C. P. 513 ; 
Bobbett v. Pinkett, 24 W. R 711). 

Where the right represented by a negociable instrument is a 
simple right of action for debt, the instrument is always distin¬ 
guished by this characteristic effect. The transferee, according 
to the tenor of the instrument and to the usage was entitled 
according to the procedure in force before 1st Nov. 1875 (when 
the Judicature Act of 1874 came into operation) to enforce the 
right by an action at law in his own name against the 
original obligee. 

The rule just adverted to has been supposed to be founded on 
public policy ( Dixon v. Bovill, 3 Macq. p. 1, 14); and it is 
quite unbending. And therefore the question whether the 
transfer of an instrument according to its tenor and to the 
usage gave the transferee, according to the old system of pro¬ 
cedure, the right to sue in his own name upon the contract 
contained in it, is an infallible negative test of the negociability 
of the instrument. 
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The principle 
of the cases 
analysed. 


Now, according to the procedure in use before 1st Nov., 
1875, it was held to be an established principle of law that, 
except by a general usage of trade so established as to have 
become part of the law-merchant, or by statute, no person 
could by a written engagement give a floating right of action 
at the suit of any person into whose hands the writing might 
come. The mere intention of parties to a contract could not 
impart this character to any instrument in which they chose 
to embody that intention ; and consequently a particular usage 
amongst a limited class of traders, which is merely evidence 
of the unexpressed intention of contracting parties, is quite 
irrelevant in a question whether or not an instrument is nego - 
viable. Those instruments only arc negociable which arc so 
by general usage of merchants, or by statute (Glyu \. Baker, 
Partridge v. Bank of England, Dixon v. Bov ill, supra ; 
Crouch v. Credit Fonder of England, L. It. 8 Q. B. 37-1, 381). 


But there are cases in which a voluntary engagement between 
parties, by which they stipulate that an instrument made by 
them, which is not negociable by any statute or general usage 
of trade, shall be transferable to bearer, or shall confer upon the 
holder some privilege independently of the rights of the original 
contractee, has apparently been given effect to. In all these 
cases, however, it will be found, on examination, that the trans¬ 
feree has succeeded in his claim, not by reason of any quality 
in the instrument giving him a title independently of the 
cedent, but because the circumstances establish a privity of 
legal relation between the original contractor and the trans¬ 
feree, whereby the latter practically stands in a better position 
than his cedent. 


For the sake of clearness, and in order to keep in view the 
criterion as to the legal right of action above adverted to, I shall 
imagine the procedure before the Judicature Act to be in force. 
Suppose the original contract to have bound A. to B., and C. is 
the transferee of the obligation, C., in the name of B., sues A. at 
law; or C., in his own name, sues A. in equity. The defendant 
A. sets up some equitable defence good against B., and 
therefore generally good against an assignee of B. It would be 
a good answer by C. to say that A. had, with a view to induce 
persons to become assignees of such instruments, represented 
that there were no such equities, and that lie (C.) was induced 



QUASI-NEGOCIABILITY BY ESTOPPEL. 

to take tlie instrument and give value for it on tlie faith of 
that representation. That would amount to an estoppel at 
law, and a good defence on the ground of representation in 
equity. In the judgment of the Queen’s Bench in Crouch v. 
Credit Fonder of England , L. R. 8 Q. B. 374, delivered hy 
Blackburn, this is suggested as the true ratio decidendi of the 
following cases :— Higgs v. Assam Tea Co., L. R. 4 Ex. 38/ ; 
Re Blakely Ordnance Co., Ex parte N. Z. Banking Corporation, 
L.R. 3 Ch. 154, as contrasted with In re Natal Investment Co., 
Claim of the Financial Corporation, L. It. 3 Ch. 355 ; In re 
General Estate Co., Ex parte City Bank, L. It. 3 Ch. /58 ; and 
In re Imperial Land Co. of Marseilles, Ex parte Colborne and 
Strawhrulge, L. R. 11 Eq. 478. 

The reasons, indeed, which are given in these last and some 
other judgments, and particularly in some of the cases in 
Chancery, lend some countenance to the doctrine that a person, 
and particularly a company thereto expressly authorized by its 
articles of association, may, by contract with another, issue an 
instrument which shall be practically negociable. See Re 
Blakely Ordnance Co., Ex parte N Z. Banking Corporation , 
L. R. 3 Ch. 154, per Sir J. Rolt, pp. 158, 160; and the decision 
of V.-C. Malins in Re Imperial Co. of Marseilles, Ex parte 
Colborne and Strawbridge, L. R. 11 Eq. 478, to which he 
adheres in Re Hercules Insurance Co., Bruntons Claim, L. R. 
19 Eq. 302, 315. But the case of Crouch v. Credit Fonder of 
England, in which the instrument in question had been stolen, 
furnished the elenchus, and the judgment delivered by Black¬ 
burn clearly demonstrates that for the transferee of such an 
instrument to maintain an action, it is necessary to establish 
privity with the original contractor. Whether (according to 
the judgment of Sir J. Rolt in Re Blakely Ordnance Co., and 
of Y.-C. Malins in Re Imperial Land Co. of Marseilles, against 
which may be set off the doubt of V.-C. Wood in Aslatt v. 
Farquha/)', 10 W. R. 458) such privity can be established by 
virtue of an antecedent promise by the contractor that he will 
not, against an assignee, by indorsement or delivery, avail 
himself of any equities he may have against the original 
contractee ; or whether (as appears to be the view of the 
Queen’s Bench in the judgment delivered by Mr. Justice 
Blackburn in Crouch v. Credit Fonder of England) such 
privity can only be established through a representation by the 
original contractor on the face of the instrument, that there are 
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no equities or rights of set-off affecting the obligation expressed 
therein, seems a point still open. The latter I think, on 
principle, the sounder view. 

In the case of the London and County Banking Co. v. 
London and River Plate Bank, 1887, Dec. 12, 20 Q. B. D. 232, 
a question arose owing to a theft of securities in the form of 
share-certificates of an American company (the Pennsylvania 
Railroad Co.). The certificates were in the name of II. & Co. 
who stood on the register as proprietors; and on each certificate 
was endorsed a power of attorney under the hand and seal of 
H. A Co. to transfer the shares, the name of the attorney and 
transferee being in blank. The shares of the company were 
“ transferable only in person or by attorney on the books of 
the company,” and certificates with indorsements in blank 
executed by H. & Co. (who were the company’s correspondents 
in England) were, by the usage of bankers and dealers in such 
securities, transferred by mere delivery. The action was by the 
bank from whom the shares had been stolen, against a bank 
who had acquired them innocently and for value in the way of 
business, to recover the securities. Mr. Justice Manisty, on the 
authority of Crouch v. Credit Fancier of England , held that 
the certificates were not negociable. But it is to be observed 
that this judgment goes beyond the actual decision of that case. 
The right indicated by the Pennsylvania certificates was not 
simply, nor as it seems to me essentially, a right of action such 
as to furnish the infallible negative test referred to on p. 89, 
ante. And though a person cannot by English law create a 
floating right of action; nor for that purpose give a power of 
attorney in blank so as to authorize a person unknown to sue in 
his name in an English Court; it does not follow that he cannot 
give a floating mandate for an act to be done abroad transferring 
the property in the shares of a foreign company, if the practice 
of the company and the usage of dealers in this class of security, 
sanctioned such a mode of transfer. 

The principle established by the Chancery cases, above referred 
to, amounts really to this, and no more :— Where an instru¬ 
ment is issued by the original obligee for the purpose, appear¬ 
ing on the face of the instrument (and sanctioned in the case 
of a company by the constitution of the company), of being 
employed by the creditor to raise money by means of it, and 
the latter docs so employ it, and, a third person advances 
money on the faith of and. according to the terms of the instru- 
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merit without notice of any equity or right of set-off between 
the original parties, a privity is established between the 
original obligee and such third person, who may accordingly 
sue such obligee without being affected by such equity or set-off. 
In support of this proposition, I refer, besides the cases 
mentioned on the three preceding pages, to the following:— 
Re Agra ami Mastermaris Bank, Ex parte Asiatic Banking 
Corporation (L. It. 2 Ch. 391); Graham v. Johnson (L. R. 
8 Eq. 36); Re South Blackpool Co., Ex parte James (L. R. 
8 Eq. 225); Dickson v. Swansea, d'C., Ry. Co. (L. R. 4 Q. B. 
44); In re Northern Assam Tea Co., Ex parte Universal 
Life Assurance Co. (L. R. 10 Eq. 458, a case arising out of the 
same transactions as the case of Higgs v. Assam Tea Co., 
already referred to); Webb v. Herne Bay Commissioners (L. R. 
5 Q. B. 642); Goodwin v. Robarts (1 App. Ca. 476, per Lord 
Cairns, p. 490); Rumball v. Metropolitan Bank (2 Q. B. D. 194); 
In re Romford Co., Carew's Claim, 24 Ch. D. 85. The case 
of the Earl of Sheffield v. London Joint Stock Bank, 1888, 
Mar. 12, H. L. 13 App. Ca. 333, is quite consistent with the 
principle above stated, though it suggests a caution in applying 
the principle. Certificates of railway stock with transfers exe¬ 
cuted in blank and bonds of foreign governments (expressed to 
be to bearer and alleged to be negociable) were delivered by the 
owner to E. for the purpose of raising a limited amount of money 
upon them. E. borrowed that amount from M., a money-dealer, 
and deposited the securities with M. for the money so advanced. 
M. deposited the securities with bankers as security for large 
running loan accounts in his own name. The bankers knew, or 
had reason to believe, that the securities did not belong to M. 
but to his customers. The Court held, reversing the decision of 
the Court of Appeal (Easton v. London Joint Stock Bank, 34 
Ch. D. 95) that the banks were bound to enquire, and must 
accordingly be considered as having notice of the limited purpose 
under which the securities were deposited with M. So that 
whether the securities were negociable or not the banks were 
bound to deliver up the securities on payment of the money 
advanced by M. to E. upon them. 

Subject to an observation, I may also cite, as authorities for 
the proposition that a person or company may be estopped by a 
statement on a document intended to be circulated as an in¬ 
strument of credit, the cases of Re Bahia and San Francisco 
By. Co. (L. R. 3 Q. B. 585), and Hart v. Frontino, &c. (L. R. 
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5 Ex. 111). The observation is that these cases are overruled 
by the House of Lords (Shropshire Union Ry. Co. v. Reg., 
L. R. 7 H. L. 496), in so far as they are authorities for the 
proposition that the ordinary share certificates issued by a rail¬ 
way company represent that the party therein named is 
beneficially entitled to the share. The House of Lords held 
that the certificates meant no more than that the person 
mentioned in the certificate is the person whose name stands on 
the register in respect of the share ; but that statement was 
perfectly consistent with his being a trustee. So in Roots v. 
Williamson, 1888, Mar. 15, 88 Ch. D. 485, Mr. Justice Stirling 
gave effect to the beneficial equitable title against a security 
fraudulently effected by the trustees by deposit of the certificates, 
accompanied by a deed of transfer, the company receiving notice 
of the beneficial title before they had registered the transfer. 
In Simon v. Anglo-American Co. (5 Q. B. D. 185), the Court 
of Appeal decided that a company who registered a forged 
transfer of shares upon the invitation of an innocent purchaser, 
are not estopped, as against such purchaser, from denying his 
title. But all the Lords Justices (Brainwell, Brett, and Cotton) 
gave their opinions that, on the authority of Bahia, dc., Co., 
the company would have been estopped as against a subsequent 
purchaser who completed his purchase on the faith of the 
certificate. It is indeed suggested by dicta in the judgments 
of the Lords Justices Bowen and Fry in the case of British 
Mutual Banking Co. v. Charnvjood Forest Ry. Co., C. A., 1887, 
Mar. 21, 18 Q. B. D. 714, that Avhere the consequences of the 
representation would be to make the company liable as if they 
had issued stock which they have no power to issue, the company 
cannot be bound by the estoppel. That however does not appear 
to be the ratio decidendi of the case, which was that the person 
who made the representation was making it in his own interest 
and not in that of the company, and therefore the representation 
was not imputable to the company on the principle discussed 
in Part IX., post. 

I think, therefore, in the present state of authority, it must 
be considered that the certificate is a statement that the person 
named in it is the legal owner of the share. 

The decision of the Queen’s Bench Division (Stephen and 
Mathew, JJ.) in the case of Shaw v. Port Phillip, <tc., Co., 
1884, May 19 (13 Q. B. D. 103) went further. This was a 
special case, in which it was stated as a fact that it was the 
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duty of the secretary (inter alia) to procure the execution of 
certificates with all requisite and prescribed formalities. By a 
resolution of the directors of the company it was provided that 
certificates of shares should be signed by one director, the 
secretary and accountant. The secretary having executed a 
deed purporting to transfer shares to a purchaser (G.), issued to 
G. a certificate stating that he had been registered as the owner 
of the shares. The certificate was in the authorized form, but 
the signature of the director purporting to be appended to it, 
was a forgery, and the seal of the company Avas, in fact, affixed, 
without the authority of the directors. The plaintiff had 
accepted the certificate as security for advances made to G. 
The Court held that the company were estopped by the certi¬ 
ficates from disputing the plaintiff’s title to the shares. I do 
not, however, think this decision could be supported consistently 
with the decision of the Court of Appeal in British Mutual , <Le., 
Co. v. Charmvood Forest Ry. Co., referred to above and further 
discussed in Part IX., post. In the case of Bishop v. Balk is 
Consolidated Co., 1890, 25 Q. B. D. 512, the question was as to 
the effect of a “ certification,” which is a document issued by the 
secretary of a company to be used for the purposes of Stock 
Exchange dealings, as a voucher to enable the person to whom 
it is issued to receive the purchase-money. The practice is 
stated to be that the selling broker goes to the company with 
the transfer of the shares which he has sold, and a certificate of 
those shares or of a larger number, and the company then 
stamp on the transfer a statement that certificates to answer 
the transfer have been deposited with them. When the transfer 
with this stamp on it is produced to the buying broker, he is 
bound to pay the agreed purchase-money. Mr. Justice V. 
Williams (25 Q. B. D. 77) considered that the “ certification ” 
was a statement, intended to be acted on, that a genuine 
certificate had been lodged accompanied with papers amounting 
(in effect) to a valid transfer of the shares to the person obtain¬ 
ing the certification. He however thought himself bound by 
the dicta, which he thought essential to the spirit of the decision, 
in British Mutual, <bc. v. Chai'nwood Forest Co., to hold that 
the issue of “ certifications ” to be so binding on the company was 
ultra vires. The Court of Appeal did not agree with this view 
of the case, but they affirmed the decision on the ground that 
the fact represented by the “ certification ” was, not that the 
person to whom it was issued had a good title to the shares, but 
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that Jie had deposited documents showing a primd facie title, 
which in fact lie had. They pointed out that there was nothing 
in this case ultra vires, as (according to the dicta above men¬ 
tioned) there was in the case of the Charnwood, ctr. Company's 
case. That is to say, it may be true that where an act, such as 
the issue of shares is ultra vires of the company, no officer can 
bind the company by a representation that the act was valid ; 
but you cannot apply any such principle to the case of a simple 
statement made in the ordinary course of business of the company. 
Probably the criterion whether the statement was within the 
scope of the agent’s authority ; and, if fraudulent, whether it 
was made by the agent acting for and for the benefit of the 
principal, will afford sufficient ground for the solution of any 
such case. 

The statement upon a certificate of shares, that the certificate 
must be surrendered with the deed of transfer before the transfer 
can be registered or a new certificate issued, was an element 
considered by the House of Lords in the case of Societe Generate 
de Paris v. Walker, 1885, Dec. 17, 11 App. Ca. 20; and, in the 
opinion of Lord Selborne at least (p. 30), the deposit of those 
certificates along with a blank transfer in security of a debt, 
created a better equity than, as well as in the actual case a 
prior equity to, a subsequent imperfect transfer without the 
certificates. 

An important question between persons claiming title to 
shares depending on certificates arose in the cases of Williams 
v. Colonial Bank and Williams v. Chartered Bank of Australia , 
which came ultimately to the House of Lords under the names of 
Colonial Bank v. Cady and Williams, and Chartered Bank of 
Australia v. Cady and Williams. The shares in question 
were shares in an American railway company, whose practice 
is to issue to their registered shareholders, certificates on the 
face of them expressed to be “ transmissible in person or by 
attorney on the books of the company only on the surrender 
and cancellation of this certificate, by an indorsement thereof 
hereon, and in the form and manner which may at the time be 
required by the transfer.” The certificates as issued have an 
indorsement in the form of a transfer, blank in the names of 
transferor and transferee, expressed to be for value received. 
The shares in question in these cases had belonged to one J. W. 
Williams as the registered owner. His executors, desiring to 
have the shares registered in their names, signed their names 
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as executors to the indorsed form of transfer which still remained 
in blank, and sent them to a broker for the purpose of having 
themselves duly registered. The broker, fraudulently and in 
breach of his duty to his clients, pledged the certificates for his 
own purposes. It was alleged, and there was some evidence, 
that the certificates so indorsed were sufficient according to 
American law to create an estoppel against the executors who 
had signed, in favour of the persons to whom the brokers bad 
made them over for value. On the other hand, it was proved 
that the signatures of the executors not being verified by the 
attestation of a consul according to the regulations of the 
company, the certificates were not considered “ in order ” so 
as to be accepted as a title according to the practice of the 
English Stock Exchange. The Court of Appeal, May 1, 1888 
(38 Ch. D. 388), reversing the judgment of Ivekcwich, J. (30 
Ch. 1). Goff), decided the case in favour of the executors on the 
broad grounds that, there being no representation on the face 
of the documents that the holder was entitled to the shares, and 
no Evfjli.sh usage which would make them transferable, without 
putting the purchaser upon an inquiiy, by reason of the docu¬ 
ments not being “ in order ; ”—the executors were not estopped 
as against the banks who had purchased and taken delivery of 
these shares in England. The decision of the Court of Appeal 
was affirmed by the House of Lords, May 12, lSffO. There is 
nothing in the reasons given by the lords present to indicate 
that they were not prepared fiilly r to assent to the broad view 
taken by the Court of Appeal. But the American evidence was 
more closely dealt with, and considered in connection with 
another piece of evidence which does not form part of the 
reasons for the decision of the Court of Appeal. It had been 
proved to be the practice for executors, in order to effect regis¬ 
tration, to sign the indorsed transfer as executor without insert¬ 
ing the name of a transferee, and to forward the certificates so 
signed to the company’s office in New York. The Court did not 
consider that the intervention of a broker as a person entrusted 
with the certificates for this purpose made any difference in the 
character of this act; and accordingly they held that such a 
signature and delivery by an executor-—as distinguished from 
the signature and delivery of the certificates by the registered 
owner himself—could not (inasmuch as the act was consistent 
with a different purpose) represent that the holder was entitled 
to the property. On this ground, and assuming (as a matter of 
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common knowledge) that the origin and principles of the 
' American law upon a question of estoppel, are the same as our 
own, they inferred that the American experts had been mistaken 
in applying that principle to the case in point. 

It is on a similar principle that a bill of exchange, blank in 
the name of the drawer, 1 although not itself perfect as .a 
negociable instrument, is, when transmitted in the way of 
mercantile dealing, practically negociable. The person who has 
signed a negociable instrument in blank, or with blank spaces, 

is, on account of the negociable character of the instrument, 
estopped by the law-merchant from disputing any matter intro¬ 
duced into the documeut, after it has left his hands (by filling- 
up blanks or otherwise in a way not ex facie fraudulent), as 
against a bond fide holder; but this estoppel is in favour only 
of such a bond fide holder ; and a person who, after taking the 
instrument in blank, has himself filled up the blanks in his own 
favour without the consent or knowledge of the person to be 
bound, is not, according to the doctrine of English Courts, 
entitled to that benefit (Francis v. Clark, 0. A. 1884, 26 Ch. D. 
257, per Lord Selborne, p. 262, citing Hoyarth v. Latham, 8 
Q. B. D. 643, 647 ; Hatch v. Searles, 2 Sm. & Giff. 147, 152 ; 
and Taylor v. G. India Peninsular By. Co., 4 De G. & J. 559, 
574). Where a bill drawn in blank is in the hands of a holder 
having a good title, the authority to fill in the drawer’s name is 
not put an end to by the death of the acceptor (Hatch v. Heavies, 
2 Sm. Sc Giff. 147; Carter v. White, C. A 1883, 25 Ch. D. 666). 
This is on the ordinary principle that rnandatum in rem suam 
given for value is irrevocable; or as Lord Justice Fry puts 

it, “ the question is not authority properly speakiug, but 
contract.” 2 

While on these cases of estoppel, I may mention the case of 


1 The law upon the subject is now 
embodied in the *201 li section of the 
Bills of Exchange Act, 1832 (45 & 
40 Viet. c. 01). 

* The case of a deed (e.g. a deed of 
transfer executed in blank) is 
different. Here the deed is a nullity 
unless redelivered as a deed after the 
blank is filled up ; Taylor v. C. I. 
Peninsular liy. Co., 4 De G. & J. 559. 
But the delivery of a blank transfer 
accompanied by deposit of the certi¬ 


ficates of shares may be important, as 
showing the intention of the deposit 
to be to create a security over the 
shares, and give a good equitable 
title to the depositee, who by the 
possession of the certificates prevents 
the shares from being in the reputed 
ownership of the registered owner 
(Societe' Generate de Paris v. Walker , 
H. L. 1885, Dec. 17, 11 App. Oa. 20; 
Colonial Bank v. Whinney, H. L. 1886 
June 29, 11 App. Ca. 426, 433). 
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j Re British Farmers, <£•<?., Co. (7 Ch. D. 533), in which the 
Court of Appeal decided that a company, by issuing' certificates - 
of. paid-up shares, represents the fact of payment, so as to be 
estopped, as against a purchaser of the shares who had allowed 
himself to be registered on the faith of the certificates, from 
insisting, under the 25th section of the Companies Act, 186 
that the shares are subject to a liability to calls. On a some¬ 
what similar principle it has been held that a company which 
lias power to issue securities of a certain kind is estopped, even 
as against the original holder, from setting up an irregularity in 
the issue. Or, in other words, the person taking such securities 
from the company for value is entitled, as against the company, 
to presume omnia rite acta (Fountains v. Camnarthen Rail¬ 
way Co., L. R. 5 Eq. 316 ; In re Romford Canal Co., PococISs 
claim, &c. f 1883, 24 Ch. D. 85). 

It has been seen that in English law the question whether Not every 
(according to the procedure in force before the Judicature Act) on 3 which* 1 tbe 
the right to sue at law in his own name on the contract con- legal right of 
tained in the instrument passed to the indorsee or bearer, forms transmissible 
a good negative test of whether or not the instrument of debt is 13 negociable. 
negociable. The converse of this proposition does not hold 
good. The holder of an overdue bill or note could always 
confer the right on the transferee to sue in his own name, but 
he conveys no better title than he had himself. So the assignee 
of a Scotch bond, which has always been assignable by the law 
of Scotland, could always sue in his own name in the English 
Courts, although he has no better title thaA those from whom he 
took the bond. So the assignee of a policy of assurance 
which was made assignable by statute (30 & 31 Viet. c. 144, 
s. 1) got from the statute no better title than his cedent. And 
doubtless the Judicature Act, which enables everybody who has 
any legal or equitable claim to sue in his own name, creates no 
new substantial privilege in favour of assignees of instruments 
not previously entitled to sue at law in their own names; nor 
does this Act make any instrument negociable which is not so 
independently of it. 
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a limited sense. negociable in a 

. ,, . . limited sense. 

A bill of lading is an instrument whose general character 
may be described as follows:—It is an acknowledgment or 
admission in writing by the captain (or, in mercantile language, 

H 2 
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ihe master) of a ship, as agent for the shipowners, that certain 
goods therein specified by marks have been shipped on board 
his ship, bound on a certain voyage, and to be delivered, subject 
to the exceptions and conditions therein specified, to shipper’s 
order (or to the order of the consignees therein named, as the 
case may be). The admission is not conclusive against the 
shipowner as to the fact of the goods having been put on board 
(Grant v. A orway, 10 C. B. 665; M'Leaa v. Fleming , L. R. 2 
H. of L. Sc. 128; Bromi v. Poxvell Dufry a Steam Coal Co., 
L. R. 10 C. P. 5G2 ; Cox v. Bruce, C A., 1886, Dec. G, 18 
Q. B. D. 147), though it is (by statute 18 & 10 Viet.c. Ill, s. 3) 
conclusive against the master who has signed the bill of lading, 
unless he can show that the mistake is “ wholly by fraud of the 
shipper ” (see Valieri v. Boyland, L. R. 1 C. P. 382). But, the 
goods being shipped on board, the bill of lading constitutes a 
contract in writing signed by the master as agent for the ship¬ 
owner, binding the latter as bailee for the shipper or other 
person named in the bill of lading as the one for whom the 
goods are to be carried, to carry and deliver the goods safely 
according to the terms of the document and saving only the 
specified exceptions. 

A bill of lading has been said to be the symbol of property in 
the goods, or to represent the goods while on board, for the 
purposes of commerce; and in a certain sense this is correct. 

It rarely happens that the title to merchandise can be effec¬ 
tually investigated, or the identity of the goods specifically 
traced, behind the shipment. Of the difficulties in the way of 
doing so the case of Garbaron v. Kreft (L. R. 10 Ex. 274) is an 
illustration. In that case there was no doubt of the fact that 
the whole of the goods constituting the shipment had been 
purchased and paid for bv a third party. But for the purpose 
of specific appropriation, which was necessary to vest the 
'property in the purchaser, the intention of the shipper, as 
expressed and carried out by the bills of lading was held para¬ 
mount, although that intention was proved to be a fraud. 

The shipment itself is (primd fade) an act and evidence of 
ownership in the shipper, and his title to the goods at that 
point being assumed, the disposing power, whether by the 
terms of the bill of lading reserved to the shipper himself 
(Ogg v. Shuter, L. R. 1 C. P. D. 47), or given to another ( Gar- 
baron v. Kreft, L. R. 10 Ex. 274) is effectually vested in the 
person to whose order the bill of lading is made out. The 
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goods being at sea, by usage of trade, the indorsement and 
delivery of the bill of ladiug, with the intention to transfer the 
property, transfers the legal property accordingly. And by the 
statute 18 & 19 Viet. c. Ill, s. 1, the right of suing upon the 
contract of bailment contained in the bill of lading is trans¬ 
ferred likewise {The Freedom, L. R. 3 P. C. 594, 598 ’, Barber v. 

Meyer si el n, L. R. 4 H. L. 31/, 3*26). 

Further, by the usage of trade, if the indorsement and 
delivery of the bill of lading is for valuable consideration to a 
person who is not proved to be in maid fide, the property so 
passed is discharged from any right of stoppage in transitu 
or other right which the shipper may have had as unpaid vendor 
of the goods ( Lichbarrow v. Mason, 2 T. R. 63, & Smith’s 
L. Ca. vol. 1; Gurney v. Belt rend, 3 E. & B. 622). 

The advantage which is thus given, by the usage of trade, to 
the bond fide holder of a duly indorsed bill of lading is some¬ 
thing more than the ordinary advantage of the legal title. 
The purchaser to whom the goods are consigned under a bill of 
lading has a complete legal title to and right of possession in 
the goods; and a sub-purchaser from him would, by the con¬ 
tract of purchase, acquire the legal title rind right of possession 
exactly as it is in the first purchaser. But until the bill of 
lading is indorsed and delivered the rights of both are liable to 
be divested by the original owner exercising his rights, as 
unpaid vender, to stop the goods in transitu ; a power arising 
out of his original ownership, and when duly exercised, revest¬ 
ing the property in him by a title paramount to the legal title 
of the purchaser and the assigns of the purchaser who have not 
acquired the protection of a bill of lading duly indorsed and 
delivered. 

To the effects, above stated, of the indorsement and delivery 
of a bill of lading it may be added that in the ordinary way of 

business the act of indorsement and delivery of the bill of 

lading is itself yrimd facie evidence of the intention to transfer 
the property ( Hibbcrt v. Carter, 1 T. R. 745, Houston on 
Stoppage in Transitu, p. 147) ; and also that for the purposes 
of the extension of authority given to a factor under the 

Factors Acts the possession of a bill of lading made out or 

indorsed to the factor’s order is precisely equivalent to the 
possession of the goods in bulk. 

In the ordinary course of business, therefore, the indorsement 
and delivery of a bill of lading by the consigneo suffices to give 
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a clear title to the indorsee for value, either as absolute owner, if 
lie lias purchased the goods out and out; or, subject to a right 
of redemption, if lie has taken the bill of lading by way of 
mortgage merely. In the latter case, the rights over the goods, 
jus between shipper and consignee, remain as they were, subject 
only to the paramount right and title of the indorsee for value, 
and his assigns by indorsement and delivery of the bill of 
lading (Spalding v. Ruding , 0 Beav. 370, affirmed on appeal, 
15 L. J. Ch. 374*, and see note to Berndston v. Strang, L. It, 
4 Eq. 4SG). The subject of the various rights of persons inter¬ 
ested iu goods under bills of lading will be more fully con¬ 
sidered in thd sequel. 


Besides the instruments already mentioned in this chapter, 
I am not aware of any in regard to which a general usage 
having the force of law, and by which the instrument is iu any 
sense negociable, lias been established. 


Warrants, I must here consider the position which has sometimes been 

maintained, that certain instruments called “ warrants ” are by 
the general custom of trade negociable, and I shall presently 
advert to the privilege which has by the statutes commonly 
called the Factors Acts, been exteuded to these instruments in 
common with all other instruments coming within the category 
of “ document of title ” within the meaning of those statutes. 
A warrant (in its most usual form) is an acknowledgment or 
certificate by the proprietor of a warehouse or wharf that certain 
goods therein described are stored on his premises deliverable to 
A. B. or his assigns (by indorsment or otherwise). It is 
commonly also stated on the document that the goods will not 
be delivered up except on production of the certificate. 


are they in any Now there appears to have prevailed a very widespread ira- 
Wgeaera 1 C ' * C pression amongst mercantile men, an impression to which a 
custom? special jury has not unfrequently lent its authority (Dalltis, C.J., 

in Lucas v. Dorrien , 7 Taunt. 278), to the effect that these 
warrants are negociable, and there is even a decision by Sir 
J. A. Park, at nisi prius , to a similar effect (Zwlngcr v. 
Samuda, 7 Ttuint. 205). In the latter case, however, the 
judges in Banc, did not adopt this view, although they held 
that the defendant, in the particular case, was estopped from 
disputing the plaintiff’s light. The defendant in that case, a 
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pledgee of the goods entered in the dock books in his own 
name, indorsed the dock warrant in blank and handed it to 
the owner (the pledgor) in exchange for a cheque which was 
dishonoured. The Court held that the pledgee had given 
credit to the pawnor and could not set up his right against a 
purchaser from the pawnor, who had paid for the goods on 
having the dock warrant so indorsed handed to him. The 
judgment of the Master of the Rolls in Merchant Banking 
Co. v. Phoenix Bessemer Steel Co. (5 Ch. D. 205, 2S5) does 
indeed say that it was established to his satisfaction that there 
was a custom in the iron trade relating to warrants. But on 
attentively reading that judgment it will appear that the 
custom so established only went the length that the warrant 
was commonly understood as a representation to the person 
takiug it that there was no lien. The whole language of the 
decision is grounded on the theory of estoppel, or representa¬ 
tion to the holder made by the privity and intention of the 
vendor. 

It is established hy decision that the relation of bailor and 
bailee cannot be constituted between the warehouseman and 
the indorsee until the former has attorned , so to speak, to the 
other, and consented to hold the goods as his agent ( Bentall v. 
Burn, 3 B. & C. 423 ; Imp. Bank v. L. & St. Katherine Docks 
Co., 5 Ch. D. 195). And in Farina v. Home (16 M. & W.) it is 
decided that this consent cannot be given in advance, so that 
the indorsement itself should effect a new bailment and con¬ 
stitute actual receipt by a purchaser within the Statute of 
Frauds. Mr. Benjamin (on Sales, 2nd ed., pp. 675, 677) thinks 
this case decisive against the warrants being in any sense 
negociable. I do not agree in this. If they were negociable 
to the same extent that bills of lading are so, there would only 
bo the anomaly which existed in the case of bills of lading 
before the Act 18 & 19 Viet. c. Ill, whereby the right to sue 
was made to follow the property. But although I do not think 
the case of Farina v. Home decisive, I think the balance of 
authority is against the view that these warrants are at common 
law in any sense negociable (see Blackburn on Sale, pp. 297, 298 
(original ed.), and the reference to this passage in Meyerstein v. 
Barber, L. R. 2 C. P. 674,675 ; also Blackburn, 2nd ed.,p. 416). 

1 think it at least clear that no custom rendering these in¬ 
struments negociable has ever been legally established, although 
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1I..W far ilo 
wit wants 
confer a right 
under the 
doctrine of 
estoppel or 
representation. 


The effect of the 
doctrine now 
modified by the 
Factors Acts. 


the warehouseman or any other jterson pricy to the issue of 
the document may be estopped, as against a purchaser acting on 
the faith of the facts as stated in the document, from denying 
the title of the person who according to the tenor of the in¬ 
strument and the course of business known to the parties, 
appears to be the owner of the goods {Zwinyer v. Samuda, 
p. 102, supra ; Knight v. Witten, L. R. 5 Q. B. 660 ; Merchant 
Banking Co. v. Phcrnix Bessemer Steel Co., 5 Ch. I). 205). 

Blackburn (p. 302,2nd ed., p. 41S) observes that there does not 
seem to be any ground for maintaining that the vendor who 
has given a delivery order to a purchaser from him is thereby 
precluded from setting up his rights of stopping in transitu 
against third parties who may have made advances on the 
faith of the delivery order. “ He cannot set up any case in¬ 
consistent with the document which he lias given to his pur¬ 
chaser, and on which he has allowed him to get credit. He 
cannot therefore deny that the person to whom he lias handed 
the delivery order had a right to obtain possession. But this is 
so far from being inconsistent with the case of one who is 
stopping in transitu that it is a necessary and essential in¬ 
gredient in it. He can exercise no right to stop the goods in 
transitu, unless the purchaser has had a vested right both of 
property and possession, defeasible on his insolvency, and it is 
impossible to say that the possession of a delivery order imports 
anything more than this.” This is doubtless true in the case of 
a delivery order of goods in the hands of a bailee who, con¬ 
sistently with the terms of the document, may be a mere for¬ 
warding agent. But the case is different if the document is 


such as to represent that the goods are at home in the 'ware¬ 
house of the buyer, or otherwise at his absolute disposal, par¬ 
ticularly if this is done with a view to the document being- 
used as an instrument of credit; and this, I think, may be the 
effect of a warrant in the form to which I have referred on 
p. 102,supra, or of the warrant “deliverable (f. o. b.), to Messrs. 

, or their assigns by indorsement,” which was the form 
in Merchant Banking Co. v. Phoenix Bessemer Steel Co. (5 Ch. 
I). 205). 

The practical importance of the question whether warrants 
are liegociable by custom is somewhat diminished by the pro¬ 


visions introduced into the Factors Act, 1877, and now em¬ 
bodied in the (Consolidating) Factors Act, 1880. The policy, 
however, of these Acts is not to lender instruments of this kind 
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negotiable, but to extend the principle of estoppel, or bolding 
out- iu regard to them ; and cases may still easily anse vhic 
may make it important to remember that such instruments are 
not, according to the balance of authority, m any sense 

negociable. .. 

An instance in point is furnished by the case ot Gillman v. 

CarbatG C. A., 22 March, 1889 (til L. T. 281), where a broker 
(who was clearly not an agent having any general authority so 
as to bring the case within the operation ot the Factors Acts) 
committed a fraud in the following way. Pretending that he 
was acting as agent for G. & Co., he made (in that assumed 
character) a contract (dated Feb. (5, 1888) with C. A Co. tor 
the purchase of goods from them. Pretending that he was 
acting as agent for C. & Co., he made (in that assumed 
character) a contract with G. Co. (dated Mar. 22) tor the sale 
to them of a similar parcel of goods. In the former character 
he applied to C. & Co. for a delivery order of the goods, and 
they accordingly sent him such an order, which contained a 
reference number, G/2/88, referring to the contract dated 
Feb. 6, 1888. C. & Co. were wharfingers as well as merchants, 
and the delivery order was addressed to their own warehouse. 
The broker left this delivery order with G. & Co., and obtained 
from them a cheque for the purchase-money. This was done on 
the pretence that he was acting for C. & Co. under the March 
contract. Having got the cheque he absconded with the money. 
After this, the delivery order being presented to C. & Co., they 
declined to act upon it. The Court of Appeal (Lord Esher, M.R., 
Fry, L.J., and Lopes, L.J.) held that they were not estopped, 
and that the Factors Act, 1877, did not apply. 
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What has been advanced against the supposed negociability Delivery orders 
of warrants, applies with still greater force to a kind of in- joixon v. Bovill. 
strument which it was at one time attempted to invest with a 
sort of negociable character, namely delivery orders for iron, 
which are contracts in writing by a manufacturer to make and 
deliver a certain quantity of iron of a certain kind by a certain 
day. . The leading case in Scotland by which the indorsee of 
one of these documents sued the manufacturers was decided by 
the ultimate Court of Appeal in favour of the plaintiff, on the 
simple ground that the manufacturers had directly recognised 
and accepted him as the person with whom they were dealing ; 
but the decision of tlic Lord Chancellor Gran worth shows clearly 
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law will nut recognise or countenance any attempt by 

Contracting parties to create at will a “floating right of action ” 
enforceable by a stranger to the contract ( Dixon v. Bovill, 3 
iMacq. 1). 


5. Persons 
selling under 
process of law. 


5. Pc moils sell i n <j under Process of Law. 

Fifthly, Persons selling goods under process of law can 
dispose ot the property, ami these I shall consider under six 
heads, namely :— 


(A.) Sheriffs. 

(B.) Sequestrators. 

(C.) Liquidators of a company in a winding-up by the 
Court. 

(D.) Persons authorized by the Court under jurisdiction 
formerly enjoyed (in England) only by the Admiralty 
Court, but now by the powers of the Judicature 
Act (Ord. Ill, r. 2), ut res mar/is vuleat quam 
per eat. 

(E.) Persons selling under a lawful distress. 

(F.) The Official Receiver under the powers of the 
Bankruptcy Act (1S83) pending the vesting of the 
property in a trustee. 


A. Sheriffs. (A.) It has been repeatedly decided that the purchaser of a 

chattel interest in land from the sheriff at a sale under a writ 
of fieri facias acquires a good title to the extent of the right 
title and interest of the execution debtor; so that, if the 
writ be afterwards set aside, through the reversal by a Court of 
Error of the judgment on which it is founded, the debtor is 
restored only to the price in lieu of the chattel (Anon. Dyer, 
363a (24); Matthau Mannings case, Co. Rep. part viii., 945; 
Doe dem Emmett v. Thorn, 6 M. & S. 110). The principle of 
these cases equally applies to the sale of rjoods by a sheriff under 
such a writ, and it -was decided so early as 15 Car. II., that the 
sheriff taking goods under a judgment, which was afterwards 
vacated as unduly obtained, was no trespasser, although the 
executing party might be (Turner v. Felrjate, 1 Lev. 95). 

The power therefore of the sheriff to sell the goods of the 
execution debtor under a fieri facias rarely admits of question. 
It depends on the writ, and if the writ is ex facie valid, that is 
enough. The sheriff has, however, no title to sell until he has 
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seized the goods under the writ {Ex parte Hall; in re Towns¬ 
end, 14 Ch. D. 132). In the case here referred to an arrange¬ 
ment purporting to be a sale was made between the debtor 
and the auctioneer, the sheriff standing by and not seizing 
until afterwards. The transaction was held to be a fraud ; but it 
was decided that, no seizure having taken place, there was not 
and could not be, any valid sale by the sheriff. 

By the 4th section of the Railway Companies Act, 1867, and 
the 4th section of the Railway Companies (Scotland) Act, 1867, 
both made perpetual by 38 A 39 Viet. c. 31, the rolling stock 
and plant of a railway company in the United Kingdom, when 
once opened for public traffic, is protected from being taken in 
execution, and a remedy is given to judgment creditors by the 
appointment of a receiver, or receiver and manager of the 
undertaking of the company. The protection given by this 
enactment continues even after the railway has been closed for 
public traffic {The Midland Waggon Co. v. The Potteries, dr., 
Railway Co., 6 Q. B. 1). 36). Where an interpleader issue is 
ordered to be tried, a judge may, under the Judicature Act, 
1873, s. 25, subsec. 8, order that, instead of a sale by the sheriff, 
a receiver and manager of the property be appointed {Howell v. 
Dawson, 1884, May 1, 13 Q. B. D. 67). 

Questions often arise whether the goods sold are the property 
of the execution debtor, or of some one else. These questions 
raise points of considerable nicety, and are treated of in some 
detail further in the third section of this Part. In the mean¬ 
time I observe that means have been provided, by interpleader 
proceedings, to enable the sheriff to escape the responsibility 
of deciding such questions at the risk of being liable (as he 
would be by the common law if he made a mistake) to an action 
by the owner for the tortious conversion of the goods. Inter¬ 
pleader was formerly only competent by bill in Chancery, but 
was introduced into the practice of the Common Law Courts by 
the Act 1 & 2 Will. 4, c. 58 (which received a liberal interpre¬ 
tation in Abbot v. Richards, 15 M. & W. 194), and is further 
regulated by 1 & 2 Yict. c. 45, s. 2; 8 & 9 Yict. c. 109, s. 19 
and by sections 12—18 of the Common Law Procedure Act* 
1860 (23 & 24 Viet. c. 126); and is now regulated by Order 
LVII. of the “ Rules of the Supreme Court, 1883, 1 ” made under 
the powers of the J udicature Acts. A similar proceeding under 
County Court process was instituted by section 31 of the Countv 
Courts Act, 1867 (30 & 31 Yict. c. 142) ; and special powers 
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were conferred on the high bailiff by 1!) & *20 Viet. c. 108, s. 72. 
These are now merged in the procedure rules made under the 
County Courts Act, 1888, which repeals all the former Acts. 

An important section, in regard to this subject, of the Common 
Law Procedure Act, 1800, was the 13th, which enacts as follows : 
“ When goods or chattels have been seized in execution by a 
sheriff or other officer under process of the above-mentioned 
Courts (viz., the Superior Courts of Common Law at West, 
minster, or the Court of Common Pleas at Lancaster, or the 
Court of Pleas at Durham), and some third person claims to be 
entitled under a bill of sale or otherwise to such goods and 


chattels, by way of security for a debt, the Court or a judge 
may order a sale of the whole or part thereof, upon such terms 
as to payment of the whole or part of the secured debt or other¬ 
wise as he shall think fit, and may direct the application of the 
proceeds of such sale in such manner and upon such terms as 
to such Court or judge may seem just.” The usual course under 
this section is to order a sale, unless the amount stated by the 
creditor’s affidavit to be due on the security is brought into 
Court. But where property is not readily saleable without a 
great sacrifice, but is capable of earning money, such as the 
stock of a cab proprietor, an order may be made under section 25, 
subsection 8, of the Judicature Act, 1873, for a receiver and 
manager (Hoxcell v. Dawson, 1884, May 1, 13 Q. B. D. 67). 
Where a third person claims under a good legal title, the sheriff 
is not bound to interplead so as to give the execution creditor 
the benefit of any surplus on the scale, but may withdraw 
(Scarlett v. Hanson, C. A., 1883, Dec. 13, 12 Q. B. D. 213). 
Under the County Court Acts the powers of the high bailiff to 
act in a case of disputed title, without an order of the Court, 
are exceptional. The effect of sec. 72 of the Act 19 & 20 Viet, 
c. 108, as construed in Cramer v. Mathews, 1881, May 2G 
(7 Q. B. D. 425), is that the high bailiff, in case the claimant 
does not deposit the value of the goods according to this section, 
sells under the powers of the Act of Parliament, just as the 
sheriff in the analogous case acts under the order of the judge 
pursuant to the Interpleader Acts. 

By section 145 of the Bankruptcy Act, 1883, it is enacted 
that the sheriff selling goods under an execution fora sum ex- 
ceeding £20 (including legal incidental expenses) must, unless 
the Court from which the process is issued otherwise orders, 
sell by public auction advertised on and during the previous 
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three days. It lias been held that the order to sell by piivate 
contract may be made on the ex 'parte application of the execu¬ 
tion creditor (Rant v. Fcnshaw, 1884?, Jan. 24, 12 Q. B. D. 
162). 

Where a receiver is in possession under an order of the Court, 
the sheriff cannot interfere with the possession of the receiver, 
hut if the receiver has been appointed at the instance ol a 
person having a beneficial interest in the estate, a writ of exe¬ 
cution in respect of a judgment obtained by a creditor of the 
estate, creates, as soon as placed in the hands of the sheriff, a 
specific claim in equity to the goods (In re Evans , Evans v. 

Evans , C. A., 1887, Jan. 17, 34 Ch. D. 597, per Cotton, L.J., 

p. 601). 

(B.) The execution used upon decrees and orders of the Court 
of Chancery differed in some respects from that used upon judg¬ 
ments of the Common Law Courts. The mode was two-fold; 
by attachment of the person for contempt, and by sequestration 
of the goods. The two writs might proceed concurrently, but 
prior to the Debtors Act, 1869, attachment was, as the more 
effectual remedy, the one more frequently used. 

Subsequently to the Debtors Act, 1869 (which abolished im¬ 
prisonment for debt except in certain specified cases) sequestra¬ 
tion became more frequently resorted to ; and the mode of pro¬ 
cedure was laid down in the Order of 7th January, 1870, made 
in consequence of the Debtors Act coming into operation (see 
Morgan’s Chancery Acts, 4th ed., pp. 296, et seq.). 

The “Rules of Court” under the Judicature Acts enact that 
sequestration may be used to enforce a judgment for the pay¬ 
ment of money into Court or for the recovery of any property 
other than land or money (Order XLII., it. 2, 4 ; Order XLYII) 

It has been doubted by eminent judges of the Court of 
Appeal (Ex parte Nelson, In re Hoare, 14 Ch. D. 41) whether 
sequestration is a competent, as it is certainly an inappropriate 
process, to follow on a simple judgment for payment of a sum 
of money : and by the rules made in April, 1880 (Order XLYII., 
r. 31), the practice of issuing sequestration for payment of costs, 
which still survived in regard to orders of the Chancery Divi¬ 
sion was put an end to, except by leave of the Court or a judge. 
The appropriate process in these cases is a fieri facias. 

It can only be under very' exceptional circumstances (if at 
all) that a sale should now proceed under a sequestration of 
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goods; but as there is nothing in the recent legislation ex¬ 
pressly to prevent such a sale, it may be well to state the old 
practice. 

The powers of the sequestrators in taking possession are 
in some respects wider than those of the sheriff. They take 
possession of all tangible property as they find it in the actual 
possession of the debtor, aud in so taking possession are not 
bound to regard the claims of third parties, who can only make 
good a claim by applying to the Court and submitting to be 
examined pro interest mo (Smith’s Chancery Practice, p. 190). 
The sequestrators have no power, by virtue of the writ, to sell 
the goods. If power to sell was desired, it had to be obtained 
upon an application to the Court upon the return being made 
by the sequestrators taking possession. The application was 
made upon notice to the debtor, and the creditor on such an 
application was entitled to the order where the writ was issued 
for disobedience to an order directing the payment of money 
(Smith, Ch. Pr. ed. 18G2, p. 199; Cavil v. Smith, 3 Bro. C. C. 
301 ; Mitchell v. Draper , 9 Ves. 208). If upon the creditor so 
applying, a third party claimed to be entitled to the goods, aud 
submitted to be examined pro interest suo, the examination 
would be ordered accordingly ; and if the right claimed was 
under a bill of sale or otherwise in security for a debt, the 
Court would act by analogy to the procedure pointed out by the 
12th section of the Common Law Procedure Act, 1SG0. 1 

(C.) The next class are liquidators in a compulsory winding 
up. I have already (p. 81) adverted to the position of the 
liquidator in a voluntary winding up, whose position, except 
that his acts do not require the sanction of the Court, does 
not differ from the liquidator in a winding up by the Court. 

I must here observe that, in the case of lie Marine Mansions 
Co. (L. R. 4 Eq. G04), V.-C. Wood decided that the liquidator 
of a company was not, like a trustee in bankruptcy, within the 
protection of the Bills of Sale Act, 17 & 18 Viet. c. 3G, s. 1. 
But for this decision I should have thought that the liquidator 
in possession of the chattels and proceeding to sell them, is 

» In Jacobs v. De Morgan, Sept. G, Court the amount sworn to by the 
1877, Mr. Justice Fry, sitting as claimant as due upon the bill of sale. 
Vacation Judge, ordered a sale by This was a sequestration for costs, 
the sequestrators upon the terms of alter a subjmna, according to the old 
the sequestrating creditor paying into practice in Chancery. 
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protected by this Act; the liquidator in a compulsoiy winding Part II. 

up being a person “seizing the chattels in the execution of a v-— 

process of a Court authorizing the seizure; ” and the liquidator 
in a voluntary winding up, being an assignee of the chattels 
under an “ assignment for the benefit of the creditors,” consti¬ 
tuted by the combined effect of the Companies Act, the 
resolution to wind up, and the liquidator’s possession under 
the authority so constituted. The decision, however, Re 
Marine Mansions Co., appears to have been acquiesced in, and 
in later cases of a similar class the point is not even raised 
(Hoclson v. Tea Co., 14 Ch. D. 859). 1 It has been decided 
that, under section 95 of the Companies Act, 1862, the Court 
may sanction a sale by the liquidator of the assets of the Com¬ 
pany en bloc, particularly where the alternative ‘involves the 
retaining of large assets of a fluctuating value in different parts 
of the world, and is in effect a speculation which may diminish 
the creditors’ prospects of getting paid (Re Oriental Bank 
Corporation (No. 2), 1887, 56 L. T. 86S). 


(D.) The general power to sell the subject matter pending D. Sale of 
an action to avoid a common loss {at res magis valeat quam 
pereat) seems, curiously enough, to have been, before the t * ,e Judicature 
Judicature Acts, exercised in England by the Admiralty Court Acts ' 
only. 2 I have already pointed out the introduction, by the 
Common Law Procedure Act, 1860, of a power to sell goods 
seized by sheriffs, where an adverse title is claimed by %vay of 
security only. The power under the Judicature Acts (Order Judicature Acts, 
LII., r. 2), extends to the case where the absolute ownership is r- ^ 

in question. The rule is this“ It shall be lawful for the 
Court or a judge, on the application of any party to an action, to 
make any order for the sale by any person or persons named in 
such order and in such manner, and on such terms as to the Court 
or judge may seem desirable, of any goods, wares or merchandize 


1 Since the publication, of the for¬ 
mer edition of this work, it has been 
decided by the Court ol' Appeal that 
debentures of a company, in any of 
the usual forms, creating a charge in 
equity over the assets of the company 
and duly registered, are not bills of 
sale within the scope of the Bills of 
Sale Acts. In re Standard Manufac- 
turing Oo. t C. A. 10 Feb. 1891, see 


section 3 of this Part, post. 

2 To the statutory powers of the 
Courts to sell pending an action, may 
perhaps be added that given to the 
Court of Chancery in a foreclosure 
suit, by the 48th section of the Act 
15 & 16 Viet. c. 86, now repealed and 
superceded by the 25th section of the 
Conveyancing Act, 1881, 44 & 45 
Viet. c. 41. 
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which may be of a perishable nature, or likely to injure from 
keeping, or which for any other just and sufficient reason it 
may be desirable to have sold at once. Under this section an 
order has been made for sale of a horse who, pending the 
litigation, is eating his head off {Bartholomew v. Freeman, 3 C. 
P. D. 31G) ; and frequent orders have been made for sale of 
machinery, which requires expenditure for oiling and keeping 
in "ood condition. In the cases here referred to a receiver, or 
receiver and manager, is appointed to take care ot the property 
pending the litigation and he is the person to whom the 
authority to sell is given. 

(E.) Persons selling under a lawful distress. 

The power of distress may be exercised by a landlord under 
his common law right, or it may be exercised under certain 
statutes whereby a right similar to that of the landlord is given 
for recovering dues of various kinds. 

The landlord’s right at common law seems to have been 
merely to hold the goods until the rent due is paid ; but by 
statute 2 W. & M. c. 5, power was given, in a prescribed manner, 
to sell the distress “ for the best price that can be gotten for the 
same,” and this power is extended and regulated by various other 
statutes. These are 8 Anne, c. 14 ; 4 Geo. II. c. 28 ; 11 Geo. II. 
c. 10 ; 5G Geo. III. c. 50; 3 A 4 \V. IV. c. 42, ss. 37, 38; 14 & 
15 Viet. c. 25 ; and 51 A 52 Viet. c. 21. It has been decided by 
the Common Pleas Division that a landlord who sells upon a 
distraint, is by the express words of the statute, “for the best 
price, Ac.,” precluded from imposing a condition of sale to the 
effect that hay, Ac., sold, shall be consumed on the premises; 
although the tenant was under covenant by his lease to consume 
hay, Ac., on the premises, and although, under 5G Geo. III. 
c. 50, s. 11, any purchaser from the tenant would have been 
necessarily bound by such a condition {Hawkins v. Walrond, 1 
C P D. 250). A power to follow goods fraudulently removed 
to prevent a distress was conferred on the landlord by 8 Anne, 
c 14 s 2. That has been repealed, and this power now exists 
under 11 Geo. II. c. 10, s. 1. It has been decided that the power 
does not authorize a distraint made after the tenancy has come 
to an end, and when the tenant is no longer in possession of the 
demised premises {Gray v. Stait, C. A., 1883, May 11, 11 
Q B D. GG8). For other points relating to the construction and 

effect of these statutes, I refer to the special treatises on the 
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subject, particularly Woodfall on Landlord and Tenant, p. 374 
e t seq. By the Law of Distress Amendment Act, 1888, the > 
following goods are exempt from distress for rent (unless the 
tenancy is expired), namely, the wearing apparel and bedding o 
the person distrained on and his family, and the tools and 
implements of his trade to the value of £5 (51 & 52 Viet. c. 21, 
s. 4; and c. 43, s. 147). By the County Courts Act, 1888, 51 
& 52 Viet. c. 43, s. 160) a substituted remedy is given to the 
landlord in case of an execution under County Court process. 

The landlord gives notice of his claim to the bailiff in possession 
and the bailiff then distrains for the rent, as well as making the 
levy for the execution debt, the landlord s claim becoming the 
first charge on the proceeds after paying the expenses of the sale. 

This section (which reproduces section 75 of the Act of 1856) 
applies, although the execution debtor is not the tenant 

(Hughes v. Smallwood , 1890, 25 Q. B. D. 306). 

Amongst the classes of things which are privileged by the Tbing^ 
common law from distress, I may here specially refer to the ,f rom distres3 
exemption which the common law makes, for the benefit of -by Common 
trade, of things delivered to a person exercising a public trade 
to be managed in the way of his trade, which will be found fully 
discussed in the notes to Simpson v. Hartopp (1 Sm. L. Ca.) ; 
also in Swire v. Leach , 18 C. B. (N. S.) 479, and Miles v. Fuvber, 

L. R 8 Q. B. 77. On the same principle it has long been 
established (Co. Litt. 47 a) that goods delivered to an auctioneer 
for sale are privileged from distress; but it has been decided 
(Lyons v. Elliot , 1 Q. B. D. 210) that this privilege does not 
extend to goods sold by an auctioneer not on his own premises, 
but on other premises subject to a demise by a landlord to whom 
rent was owing. In Clarice v. Millwall Docks Co., C. A., 1886, 

May 26 (17 Q. B. D. 494) it was decided that chattels on the 
premises of a shipbuilder, which, according to the shipbuilding 
contract, belonged to the purchaser, were not to be regarded as 
“ delivered ” by the purchaser, so as to be privileged from 
distress for rent due by the shipbuilder. 

There is a statutory exemption of lodger’s goods, subject to By statute, 
certain conditions, including the payment by the lodger to the 
landlord of any rent due by him within the amount distrained 
for (34 & 35 Viet. c. 71). Under this statute, called the 
Lodgers’ Goods Protection Act, 1871, it has been held that 
a person occupying rooms constituting substantially the whole 
house—the landlady paying rates, taxes and repairs, but retaining 
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possession only of the housekeeper’s room on the basement and 
some empty attics—was a lodger within the meaning of the 
Act (Phillips v. Henson, C. P. Div. 1877, Nov. 27, 3 C. P. D. 
2G ; Hess v. Stephenson, 1882, April 3, 9 Q. B. D. 245). Other¬ 
wise, where there is a mere occupation for business purposes, 
by a person who sleeps elsewhere ( Heciuvod v. Bone, 13 
Q. B. D. 179). The declaration to be made by the lodger under 
the statute need not state that the declarant was a lodger; and 
the omission in such a declaration to state that any rent is due 
from the lodger is construed as a statement that no rent is due 
from him (Ex parte Harris, C. A., 1885, Dec. 9, 1G Q. B. D. 
130). A lodger whose goods have been distrained upon and 
sold before the expiry of the time prescribed by the Act of 2 
W. & M., so that he was prevented from getting the benefit 
of the Lodgers’ Goods Protection Act, 1871, is entitled to bring 
an action and recover substantial damages against the execution 
creditors ( Sharp v. Foiule, 1884, Mar. 21, 12 Q. B. D. 385). A 
declaration under the Act is inoperative against a distress 
subsequently levied ( Thwaites v. 1 Ytiding, C. A., 1883, Nov. 10, 
12 Q. B. D. 4, affirming Div. Court, 4 Q. B. D. 421). 

There is also a statutory exception, under the Railway Rolling 
Stock Protection Act, 1872 (35 & 3G Viet. c. 50) of rolling stock 
in a “ work ” such as a colliery, &c. The word “ work ” has re¬ 
ceived an extensive construction in Easton Estate and Mining 
Co. v. Western Waggon, dc. Co., 188G, Apl. G, 54 L. T. 735. 

Rolling stock in a colliery or other work where there is 
a railway siding is, under the condition of having a distinctive 
mark upon it, protected by statute (35 &; 36 Viet. c. 50) from 
distraint for rent for which the owner of the rolling stock is not 
liable as tenant. Statutory limitations and modifications of the 
power of distress arc likewise introduced by the Agricultural 
Holdings (England) Act, 1883, 4G A 47 Viet. c. Gl, sections 
44— 52 . Under section 45 there is an exemption in favour of 
cattle of another person “ taken in by the tenant of a holding to 
be fed at a fair price agreed to be paid by the owner of such 
stock to the tenant.” It has been held that this does not apply 
to the case where a tenant has let to another person for a 
certain sum the exclusive right to feed on the grass of certain 
land for four weeks (Masters v. Green, Q. B. D., 1888, April 18, 
20 Q. B. D. 807). The “ price ” under this section need not be 
a sum of money; so that cattle taken in to be fed on the terms 
of the farmer having the milk in return for the feed are within 
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the section [London <£ Yorkshire Bank v. Belton, 18S5, 
June 19,15 Q. B. D. 457;. 

There is a statutory privilege under the Gas-works Clauses 
Act, 1847 (10 Yict. c. 15, s. 14) of fittings supplied by gas under¬ 
takers in houses. This has been construed to extend to a gas 
stove [Gees Light and Coke Company v. Hardy , 188G, July 27, 
17 Q. B. D. G19). The same privilege is extended by the Electric 
Lighting Act, 1882 (46 & 47 Viet. c. 56, s. 25) to a variety of 
objects which may be supplied]by electric light undertakers. 

Where a remedy in the nature of distress is merely the 
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creature of statute, the warrant must show on its face that 
it is strictly in accordance with the statute, otherwise no title 
is acquired under it [Lock v. Sellwood, 1 Q. B. 736). 

The power of distress may be given by a clause of a mortgage Attornment 
deed, whereby the relation of landlord and tenant is established clauso in 
between the mortgagee and the mortgagor who remains in 
possession, and the mortgagee becomes entitled to levy a distress 
for the arrears of the rent reserved. This is good provided there 
is a real tenancy at a real rent, such as might fairly be assessed 
as an occupation rent [In re Stockton Iron Furnace Co., 

10 Ch. D. 335). Nor is it a valid objection that the rent is 
fluctuating in amount according to the happening of certain 
events [Exparte Voisey, In re Knight , C. A., 1882, July 20, 21 
Ch. D. 442). And the rent so reserved maybe imputed to prin¬ 
cipal as well as to interest on the mortgage debt [Ex parte 
Harrison, In re Betts, 18 Ch. D. 127). A mortgagor in possession 
may even attorn to a second mortgagee (Morton v. Woods, L. B. 

4 Q. B. 293), and this, although there is a clause of attornment 
in the first mortgage deed, provided the whole amount of rent 
attorned for is not more than a fair rent [Ex parte Punnett, 

In re Kitchin , 16 Ch. D. 226). If the relation of landlord and 
tenant is created between mortgagee and mortgagor the power of 
distress extends to the goods of a stranger on the premises 
(Kearsley v. Philips, C. A. 1883, June 29, 11 Q. B. D. 621). 

Any such instrument of attornment executed after the 1st of 
January, 1879, must, under the Bills of Sale Act, 1878, in order, 
to be good against creditors, be registered as a bill of sale, 
subject to the proviso that the section shall not extend to any 
mortgage of an estate or interest in land, which the mortgagee, 
being in possession, shall have demised to the mortgagor as & his 
tenant at a fair and reasonable rent. Independently of this 
clause in the Bills of Sale Act, it has been decided that an 
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attornment clause in a mortgage, which the Court conceives to 

O o 7 

be a mere device to enable the mortgagee upon bankruptcy to 
obtain a further security by making a distress fora sham rent,is 
void, as a fraud on the Bankruptcy law (Ex parte Williams, 
In re Thompson, 7 Ch. D. 13S; Ex parte Jackson, In re 
Bowes, 14 Ch. D. 725). 

The mortgagee by taking possession of the chattels by way 
of distress under the attornment clause, does not lose his right, 
as mortgagee, to the fixtures which in a case of pure tenancy 
would have been regarded as tenant’s fixtures {Ex parte 
Punnett, In re Kitchin, 16 Ch. D. 226). 

Where the attornment clause expressed the tenancy as one 
from year to year, with an agreement that the tenancy might 
be determined at any time at the will of the mortgagee, it was 
hold by the Court of Appeal that the mortgagee was entitled, 
under sec. 34 of the Bankruptcy Act, 1869, to distrain for the 
rent (being less than a year’s rent) due to him from the mort¬ 
gagor at the time of the filing by the latter of a liquidation 
petition (In re Threlfall, Ex parte Queens Benefit Building 
Society , 16 Ch. D. 274). 

By the 42nd section of the Bankruptcy Act, 1883 (corres¬ 
ponding to the 34th section of the Bankruptcy Act, 1869), the 
landlord or other person to whom rent is due 1 may distrain so 
that the distress shall be available for only a year’s rent (now 
reduced by the Bankruptcy Act, 1890, 53 & 54 Viet. c. 71, s. 2S, 
to six months’ rent) accrued due before the order of adjudication. 
This right has been decided by the Chief Judge Bacon to 
be paramount to the title of a receiver in the bankruptcy {Ex 
parte Till, In re Mayhew, L. R. 16 Eq. 97). But the section 
does not apply to the right of a creditor who has a statutory 
remedy in the nature of distress for a debt which is not rent, 
such as money due to a gas company for the supply of gas {Ex 
parte Hill, In re Roberts, C. A. 1877, 6 Ch. D. 63; Ex parte 
Harrison, In re Peake, C. A. 1884, 13 (J. B. I). 753). Nor 
does it apply where an order of administration of a deceased 
debtor’s estate has been obtained in the Chancery Division not 
followed up by proceedings under the 125th section of the 
Bankruptcy Act, 1883 {In re Fryman's Estate, Fryman v. 


1 In an old case, Buckley v. Taylor, under an agreement conformable to 
1738,1 T. II. GOO, it was decided that the custom of the district, it had 
for the purposes of distress after become payable in advance for the 
bankruptcy, rent was due where half-year. 
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Fryman, 38 Ch. D. 468). The Bankruptcy Act in no way Pam n. 

interferes with the landlord’s common law right to distrain for ■- - -- 

rent accrued after the bankruptcy, unless the trustee disclaims 
(Ex parte Hale, In re Binns, 24 W. R. 300, C. J. B.). Where °J tkm 
there is a liquidation under the Companies Act, 1862, the pro- un( i cr the 
ceeding is governed by sections 87 and 163, which, being read Companies Acts. 

together, have been construed as giving the Court a discretion 
to allow a distress (In re Exhall Mining Co., 4 De G. & S., 

377; Be Lancashire Cotton Spinning Co., 35 Ch. D. 656, 661). 

The Court will not allow a distress for rent for which the 
creditor can prove, and therefore not for rent accrued previously 
to the date of liquidation (In re South Kensington, dc., 17 
Ch. D. 161; Thomas v. Patent Lionite Co., 17 Ch. D. 250. But 
it seems the Court would allow a distress for rates already due (In 
re Dry Docks Corporation, C. A., 39 Ch. D. 306,312). Where the 
liquidator continues to work the property for the benefit of the 
Company there is a case for exercising the discretion (see Silk- 
stone & Dodvjorth Coal, dc., Co., 17 Ch. D. 158). But the mere 
fact that he has left the plant where it stood until a sale some 
considerable time afterwards is not a sufficient reason for doing 
so (In re Oak Pits Colliei v y Co., C. A., 21 Ch. D. 322. The rule 
■which has been laid down by the Court of Appeal (Re Lancashire 
Cotton Spinning Co., C. A. 1887, May 5, 35 Ch. D. 656) is that 
the landlord applying for leave to distrain must show some reason, 
as, for instance, that the rent has accrued under circumstances 
which make it fairly part of the costs of realizing the property; 
and that a mortgagee asking leave to distrain upon an attornment 
clause is in a less favourable position than a landlord. The pro¬ 
visions of the Act as to distress do not prevent the landlord exer¬ 
cising a power of re-entry reserved under his lease (General 
Share, dc., Co. v. Wetley Brick, dc., Co., 20 Ch. D. 260; Re 
SUhtone and Dodworth, dc., Co., 17 Ch. D. 158). 

(F.) The Official Receiver under the powers of the Bank- F. Sale by 

ruptcy Act (1883), after adjudication and pending i^Bankroptlyf 
the appointment of the trustee. 

Under the Bankruptcy Act, 1883, even before the appoint¬ 
ment of the trustee in bankruptcy in whom the property is 
ultimately to vest under the Act, there may be a valid sale by 
the Official Receiver acting as trustee under the powers of the 
Act. By sec. 20, sub-sec. 1 J# on the debtor being adjudged 
bankrupt his property vests in a trustee. By sec, 54, sub-sec. 1, 
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“ until a trustee is appointed, tl.e Official Receiver shall be the 
- trustee for the purposes of this Act.” By sec. 56, the trustee 
“ nia y sel1 a| l or any part of the property of the bankrupt.” 
Under these sections.it has been decided by the House of Lords 
affirming the decision of the Court of Appeal, that the Official 
Receiver, when acting as trustee in the bankruptcy in the 
interval between the adjudication and the appointment of a 
trustee, has power to sell the bankrupt’s property, even though 
it is not of a perishable nature ( Turquand v. Board of Trade, 
H. L. 1880, May 28, 11 App. Ca, 280, affirming decision of 
Court of Appeal in same case reported under name of Ex parte 
Board of Trade, In re Parker, C. A. 1885, May 8, 15 Q. B. D. 
190, reversing the decisiou of Cave, J., 14 Q. B. D. 407). 

The trustee in the bankruptcy, it will be observed, is expressly 
empowered to sell under section 56 ; but as the property is 
vested in him without qualification, this power is merely that 

of an ow ner, who is not under disability ; and does not require 
any further notice in this place. 


Compctitioi'. 


SECTION III.—QUESTIONS OF COMPETITION IN EXECUTIONS 

AND ON BANKRUPTCY. 

It was observed (p. 107), in treating on the sale of goods under 
piocess of law, that questions often arise whether the goods 
sold are the property of the debtor against whom the proceed¬ 
ing is taken, or the property of some one else. 

Ihese questions may be divided into two classes. Those of 
the first class arise between the execution creditor or the 
trustee in bankruptcy, as representing the general body of 
creditors on the one hand, and some person claiming the 
pioperty by a title adverse to both on the other band. Questions 
of the second class arise between the execution creditor and the 
trustee in bankruptcy claiming adversely to each other. 


Execution 
creditor or 
trustee in 
bankruptcy, in 
competition 
with persons 
claiming 
adversely 
to both. 


I consider first the questions which arise between the execu¬ 
tion creditor or trustee in bankruptcy on the one hand, and a 
person claiming the property by a title adverse to both on the 
other hand. I shall consider these questions under the follow¬ 
ing heads:— 

1. Questions arising under the Statute 13 Eliz. c. 5. 

2. Questions arising out of a conveyance gift or transfer by 

the debtor, or a seizure and sale of his goods, amount- 
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ing to an act of bankruptcy under any of the sub¬ 
sections (a), ( b ), (c), or (e), of sec. 4 °f*o Bankrupt y 
Act 1883. And under the same head I shall consider 
questions arising under sec. 48 of this Act, relating 0 

fraudulent preferences. 

3. Questions arising under the reputed ownership clauses 

of the Bankruptcy Acts; that now m force bein 0 
sec. 44 (iii.), of the Bankruptcy Act, 1883. 

4. Questions arising under the Bills of Sale Act. 


All these questions, it will be observed, arise out of statutory 
provisions for the protection of creditors. The rule, apart from 
those statutory exceptions, is that the execution creditor, as well 
as the trustee in bankruptcy, takes the title to the property as 
it stood in the person of the debtor. Only in a case wheie the 
debtor might have been estopped from denying the title of a 
third party claiming the goods, the execution creditor taking 
possession by the sheriff is not bound by that estoppel (Richards 
v. Johnston, 4 H. k N. G60; Richards v. Jenkins, 1886, 18 
Q. B. D. 451). But, speaking generally, the execution creditor 
or trustee in bankruptcy has no better title than the debtor had. 
So that a third person holding a security—whether legal or 
equitable—over property belonging to the debtor, holds the 
same security as against the execution creditor or trustee in 
bankruptcy. I now take the statutory exceptions in their 

order;— 


1. The Statute 13 Eiiz. c. 5 (made perpetual by 29 Eliz. c. 5) 
is made for avoiding fraudulent conveyances and alienations of 
lands, tenements, goods, and chattels, made with the intent to 
delay, hinder, or defraud, creditors and others: and declares that 
such conveyances and alienations shall (but only as against the 
person whose action or debt is delayed, hindered, or defrauded) 
be utterly void. 

For a full analysis of decisions upon the statute, I refer to 
Mr. Henry May’s exhaustive work upon this and the kindred 
statutes; and also to the authorities collected in Smith’s Lead¬ 
ing Cases, under the head of Twyne’s Case. I shall here note 
only some of the more recent decisions upon the nature of the 
presumption by which a fraud upon creditors is inferred. 

The kind of transaction most frequently avoided under the 
Act is a voluntary settlement,-through which a person, con¬ 
templating insolvency, attempts to put the bulk or part of his 


Part II. 
§3. 


I. Questions 
under 13 Eliz, 
o. 5. 
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property out of the reach of creditors. The fact of a settlement 
being voluntary is, however, not conclusive of fraud : and, on 
the other hand, a settlement for valuable consideration may 
come within the scope of the law, if actual iutention to defraud 
is proved ( Holmes v. Penney, 3 lv. A J. 90). It has even been 
held that a settlement on marriage, where the marriage was 
proved to be only part of a scheme to defeat creditors to which 
the wife was a party, could be set aside by a creditor (Bulrner 
v. Hu nter, L. R. 8 Eq. 4G; Colu mbine v. Pcnhall, 1 Sm. & Giff. 
228; Ex parte Cooper, In re Pennington, 1888, .June 27,59 
L. T. 774). When the settlement is voluntary it is not necessary 
to prove actual intent to defeat or delay creditors; it is sufficient, 
if the circumstances are such that the settlement necessarily 
would have that effect. Or, which is the same thing, the intent 
to defraud may reasonably be inferred from such circumstances 
without further inquiry as to what was actually in the mind of 
the settlor (Freeman v. Pope, L. R. 5 Ch. 538; Spencer v. 
Slater, 4 Q. B. D. 13). But the inference may be rebutted by 
showing another motive, such as to enable a business to he sold 
as a going concern (Boldcro v. London and Westminster 
Discount Co., 5 Ex. D. 47), or by direct evidence of intention 
where the circumstances only raised a suspicion (Ex parte 
Mercer, In re Wise, C. A. 1886, Apl. 10, 17 Q. B. D. 290). In 
the case of Ex parte Chaplin , In re Sinclair, C. A. 1884, 26 
Ch. D. 319, a trader, in embarrassed circumstances had assigned 
to a creditor substantially his whole property, in consideration 
of the release of a debt in the deed expressed to be £3,271. The 
real debt was only £1,370, and there was a secret agreement 
that the creditor should apply the rest in paying the other debts 
of the debtor, (or at least his trade debts,—for the arrangement 
was not explicit) and that the business should be carried on by 
the assignee in the name of the original trader who was to act 
as the servant of the assignee. According to the judgment of 
Lord Justice Fry (p. 336) the assignment was a fraud under the 
Statute of Elizabeth, as it must have been intended to delay 
creditors in enforcing their legal rights. The transaction was 
at all events, in the judgment of the whole Court, an act of 
bankruptcy and defeasible under the Bankruptcy Act to be 
presently referred to. And here may be referred to the case of 
Ex parte Brandon, In re Trench, C. A. 1884, 25 Ch. D. 500, 
where it was held that a debtor, by merely remaining in France 
with his wife and family in a house which they had occupied 
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for a considerable period was not to be presumed to liar_e 
remained out of England with intent to defeat or delay bis . 

creditors. . 

Where a person voluntarily settles his own property upon 

trust for himself until bankruptcy or death, and then upon 
trust for his wife and family, there is enough on the lace ot 
the transaction to presume the fraudulent mtent m regar o 

creditors (Ex parte Stephens , In re Pearson, 2o W. R- 1# 

The attempt by any person so to secure his own income foi is 
own benefit against creditors is iudeed a fraud by the principles 
of common law and common sense, and so it is held in Scotch 
as well as in English law (Learmoath v. Miller, L.R. 2 H. L. Sc. 
438). Where a person, about to engage in a business involving 
large liabilities, made a voluntary settlement putting the bulk 
of his property out of reach of his creditors, it has been held 
that a creditor, suing on behalf of himself and other creditors, 
was entitled to have the settlement set aside (Mackay v. 
Douglas, L. R. 14 Eq. 100). And it is enough that the 
fraudulent intention should be proved on the part of those 
taking the gift, although the settlor himself, from age and 
infirmity, is merely a passive instrument of the fraud (Cornish 
v. Clark, L. R. 14 Eq. 184). In the case of In re Ridler, Ridler 
v. Ridler, C. A. 1882, 22 Ch. D. 74, the Court of Appeal, revers¬ 
ing the judgment of the Chief Judge Bacon, held the transaction 
in question to be a fraud within the statute. A. had, in 18/2, 
given to a bank his guarantee to the extent of £1,000 for the 
overdrafts of his son B. In 1877, when B. s account had been 
overdrawn by over £1,500, A. made a voluntary settlement of 
property worth £200 a year. His only other property was 
furniture worth £200 and a debt due to him from the son B. of 
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about £1,500. In 1880 B. became bankrupt. Notwithstanding 
some general evidence that A. was solvent at the time of making 
the settlement, the Court drew the inference that he could not 
have been solvent if the guarantee had been estimated as a 
liability, and the debt from the son set down as a bad debt (as 
it presumably was), and that there was presumably an intent to 
defeat the guarantee. The waiver by a wife of her equity to a 
settlement in certain property has been held to be a good con¬ 
sideration for a settlement by the husband (Re Horne, Ex parte 
Home, 1885, Dec. 4, 54 L. T. 301). Kent v. Riley (L. R. 14 
Eq. 190), and White v. Witt (24 W. R. 727), may also he 
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referred to as eases where the fraudulent intent was not held 
proved. 

This statute of Elizabeth has been liberally construed, and 
one of its most important effects is that, when a vendor, after a 
sale of goods, is allowed by the purchaser to remain in possession, 
a strong presumption of fraud arises, so that the creditors of the 
vendor mav avoid the transaction. 

But where the sale is effected by means of a written instru- 
ment, and is not absolute, but subject to a condition or proviso 
expressed in the instrument, that the goods, shall remain for a 
time in the possession of the vendor; as in the case of an 
ordinary mortgage with a proviso for quiet enjoyment until 
default, then, as the nature of the transaction does not call for 
any transfer of possession, the absence of such transfer is no 
evidence of fraud (Martindalc v. Booth, 3 B. & A. 505 ; Reed 
v. Wilmot, 7 Bing. 577). And it has been further held that if 
the intention of the instrument is bond fide to be a mortgage, 
the retention of possession by the mortgagor is not an indication 
of fraud withiu the statute, although there was no express 
proviso for quiet enjoyment until default ( Cook v. Walker, 3 
W. R. 357, and see Steward v. Lomhe, 1 Brod. & Bing. 586 ; 
4 J. B. Moore, 281, Davidson’s Conveyancing, Vol. II., 4th edit., 
p. 643). 

This statute of Elizabeth contains the proviso, similar to the 
saving clauses in the Bankruptcy Acts hereafter referred to, to 
the effect of saving any interest bond fide conveyed to a person 
not having at the time of the conveyance notice of the fraud 
(13 Eliz. c. 5, s. 6). In the case of In re Johnson , Golden v. 
Gillum, 1881, 20 Ch. D. 389, a widow (A.) in possession of a 
farm conveyed the farm and stock to her daughters in considera¬ 
tion of their covenanting to pay the debts incurred by A. up to 
the date of the deed, in connexion with the working arrange¬ 
ment of the farm, and to maintain A. The farm and stock 
constituted in fact all A.’s property. The action to set aside 
the deed was brought by the creditor in a promissory note which 
A. had given for a debt incurred by a predecessor in the farm 
which she had adopted, and it was not proved that there were 
any other debts which did not come within the description of 
those for which the daughter became liable. Mr. Justice Fry, 
on the ground of its being a fair family arrangement, and that 
the daughters were in ignorance of the debt in question, and 



COMPETITION—ACTS OF BANKRUPTCY. 


123 


by their covenants had given good consideration for the con- 
. veyance, sustained the deed. 

The right conferred by the statute being a legal right and 
not a mere equity, it is not lost by mere non-exercise such as 
would be held to be laches in a Court of equity, but may be 
exercised at any time so long as the debt of the creditor assert¬ 
ing the right is not barred by limitation (In re Maddever, 
Three Towns Banking Co. v. Maddever , 1883, 27 Cb. D. 523). 



2. By sec. 4* of the Bankruptcy Act, 1883, sub-sec. 1, the 2 . Questions 
following, amongst other acts or defaults by a debtor, are included acts of 
under the expression “acts of bankruptcy;” and therefore, by bankruptcy, &c. 
reason of the principle of “ relation back,” are void against the 
trustee in bankruptcy, namely :—• 

(a.) If, in England or elsewhere, he makes a conveyance or 
assignment of his property to a trustee or trustees 
for the benefit of his creditors generally: 

(6.) If, in England or elsewhere, he makes a fraudulent 
conveyance, gift, delivery, or transfer of his property, 
or of any part thereof: 

(c.) If, in England or elsewhere he makes any conveyance 
or transfer of his property, or any part thereof, or 
creates any charge thereon which would under this 
or any other Act be void as a fraudulent preference 
if he were adjudged bankrupt: 

****** 

(e.) If execution issued against him has been levied by 
seizure and sale 1 of his goods under process in an 
action in any Court, or in any civil proceeding in 
the High Court: 

And in connection with this section must be read the 43rd 
section of the Act, which limits the time for “ relation back ” to 
a period of three months preceding the date of the presentation 
of the bankruptcy petition. The act of bankruptcy—to form 
the ground of a petition in bankruptcy—must have occurred 
within three months before the presentation of the petition: 
section 6, sub-section (c.); 

1 The Bankruptcy Act, 1890, (53 & sheriff for 21 days, exclusive of any 
54 Viet. c. 71, s. 1), adds as an alter- period occupied by interpleader 
native to sale, the circumstance of proceedings, 
the goods having been held by the 
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To sub-section (a.) above quoted (which is identical with 
section 6, sub-section (1) of the Act of 1869) there is no corres¬ 
ponding express enactment in the bankruptcy statutes before 
1869 ; but it had nevertheless been long established under 
previous statutes that a conveyance by a debtor of all his 
property for the benefit of creditors generally, was an act of 
bankruptcy ( Stewart v. Moody , 1 C. M. & R. 777 ; Siebert v. 
Spooner , 1 M. & W. 718 ; Ex parte A hop, 1 D. F. k J. 289 ; 
Ex parte 1 Vensley, 1 D. J. & S. 273). This appears to have 
been on the ground that such a deed is presumed to be a fraud 
against a non-assenting creditor, and consequently any creditor 
who had assented to or acquiesced in the conveyance, could not 
avail himself of it as the ground of a petition of adjudication of 
bankruptcy (Ex parte Alsop, 1 D. F. & J. 289; Ex parte and 
Be St rone/, L. R. 2 Ch. 374). It might be questioned whether 
the language of the Act of 1869 affords room for the exception: 
but I should infer, from the general tenor of the decisions under 
that Act, that if the point were called in question, it would be 
held to have been the intention of this sub-section merely to 
declare the principle established by decisions before the Act of 
1869, and that the exception would apply as before. This 
being the case the sub-section appears redundant, as the cases 
embraced by it only form a portion of the class described in the 
second sub-section above quoted. 1 It need hardly be said that 
where a distinct intention appears, to exclude a certain creditor 
or class of creditors from the benefit of an arrangement purport¬ 
ing to be for the benefit of creditors generally, the act would be 
a fraud on the general principles of law as well as an act of 
bankruptcy under the 2nd sub-sec. For instance, see Ex parte 
Saffery, In re Cooke, 4 Ch. D. 555, and same case sub nom. 
Tomkins v. Saffery , 3 App. Ca. 213. 

The second section (b) above quoted of the 6th section of this 
Act, embraces within its scope all those sections of previous 
statutes which relate to “fraudulent conveyances ” and includes 


1 I am now bound to say that the 
decision of the Court of Appeal in 
In re Spademan,Ex parte Foley , 1890, 
24 Q. B. 1). 728, tends to narrow the 
construction which, having regard to 
the older decisions, I should have 
put upon sub-sections («) and ( b ) of 
sec. 4 of the Act of 1883. It now 


appears that a person on the verge of 
bankruptcy may make a valid arrange¬ 
ment whereby he places the distribu¬ 
tion of his effects in the hands of a 
trustee of his own choosing. Verily, 
‘ Cantabit vacuus coram latrone ( vide¬ 
licet the Board of Trade and the non¬ 
assenting creditor). 
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all conveyances which have been construed as coming within 
the scope of the statute 13 Eliz. c. 5, and as being made void 

against creditors by that statute. 

Referring to what has been already said upon the statute of 
Elizabeth, and to the detailed exposition in Mr. Mays book 
already mentioned, and also to the notes upon this sub-section 
of the Act of 1869 in Mr. Yate Lee’s book on bankruptcy, I 
shall here content myself with stating the general principles, 
and citing some of the more recent cases on the subject. 

The gist of the fraud is the intention on the part of the 
debtor to prevent his creditors from getting their due whether 
in respect of amount or timely payment. “ Delay, hinder, or 
defraud ” are the words used in the statute of Elizabeth ; 
“ defeat or delay ” are the words used in the previous bankrupt 
Acts, and although the intent to delay, &c., is not expressly 
mentioned in the Act of 1869, the scope of the former enact¬ 
ments does not appear to be altered, and is certainly not 
narrowed by the omission to express the particular modes of 
the intent struck at (In re Wood, L. R. 7 Ch. 302, 305). The 
authorities under the older Acts will therefore be in point 
under the 2nd sub-section of section 6 of the Act of 1869. 

In some of the decisions a distinction has been made to this 
effect, that, the object of the bankruptcy laws being to obtain 
an equal distribution of assets, a transaction having this ten¬ 
dency is more easily presumed to be a fraud under these Acts 
than under the statute of Elizabeth (Alton v. Harrison , L. R. 
4 Ch. 622, 625 ; Allen v. Bonnett, L. R. 5 Ch. 577, 581). It is 
to be noted on the other hand that the operation of the statute 
of Elizabeth is not limited, like that of the bankrupt statutes, 
to the period of twelve months or any other period ; and if a 
fraud under this statute is established, the transaction may be 
set aside by the trustee in bankruptcy, or by a creditor suing 
on behalf of himself and all other creditors, notwithstanding 
the lapse of more than twelve months. The same may be said 
of any transaction which would be fraud against creditors at 
common law; if there are any such transactions which the 
statute of Elizabeth is not broad enough to cover; such trans¬ 
actions for instance as are referred to by Lord Justice Giffard in 
AUen v. Bonnett , L. R. 5 Ch. 581. When bankruptcy proceedings 
are actually pending or imminent, any agreement which clearly 
appears intended to defeat the policy of the law for the due 
distribution of the assets is void as against public policy, and 
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cannot^be enforced against the contracting party, although not 
a creditor ( McKewan v. Sanderson, L. R 20 Eq. 65 ; compare 
case between same parties on plea, 15 Eq. 229). Such collu¬ 
sive arrangements are directly struck at, and severe penalties 
imposed on the creditor who is party to them, by the Scotch 
Bankrupt Statute (19 & 20 Viet. c. 79, s. 150; Carter v. 
McLaren & Co., L. R. 2 H. L. Sc. p. 120). 

Any agreement to the effect that something which is the 
property of a person up to the time of bankruptcy, shall upon 
his bankruptcy become the property of some one else, is 
entirely illegal and void (Ex 'parte Maekay , L. R 8 Ch. 643 ; 
Ex parte Williams, In re Thompson , 7 Ch. D. 138 ; Ex parte 
Jay, In re Harrison, 14 Ch. D. 92). 

But where there is an actual sale of goods for money, the 
transaction was held to be neither a fraud nor a fraudulent 
preference, although the vendor had the intention, which was 
communicated to the buyer, to apply the purchase money in 
paying certain favoured creditors {Ex parte Stuhbins, In re 
Wilkinson, 17 Ch. D. 58 (C. A.) ). 

It has long been established that where a debtor assigns all 
is property for a past debt, the transaction is fraudulent and 
an act of bankruptcy within the bankrupt statutes, and it is 
well settled that such a transaction is within the scope of the 
second sub-section of the Act of 1869. The law on this branch 
of the subject is well summarised by Lord Justice Hellish in 
his judgment in the case of In re King, Ex parte King 
(2 Ch. D. 256, 263) : “An assignment of all a debtor’s property 
for a past debt is an act of bankruptcy. A merely nominal 
exception of part of the property will not prevent this, but an 
exception of a substantial part will prevent it. Whether an 
exception is substantial must of course depend on the circum¬ 
stances of the case. If the assignment includes all the property, 
and is made in consideration of a past debt and of a further 
advance made at the time, the further advance, if substantial, 
has the same effect as a substantial exception out of the 
property. It is laid down in several of the common-law cases, 
that if a bill of sale is subsequently given in pursuance of an 
agreement entered into at the time of the further advance, it 
stands on the same footing as if it had been given at the time 
of the further advance. In Ex parte Fisher we qualified this 
rule by deciding that where the giving of the bill of sale is pur¬ 
posely postponed till the circumstances of the debtor become 
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hopeless, the antecedent agreement will not support it.” This 
summarizes the law to be extracted from a series of decisions 
to which the following as the most recent will give the clue:— 
T Yoodhouse v. Marray, L. R. 2 Q. B. 634, 4 Q. B. 27; Ex parte 
Foxley, In re Nurse, L. R. 3 Ch. 515 ; Mercer v. Peterson, 
L. R. 3 Ex. 104; In re Wood, L. R. 7 Ch. 302; Ex parte 
Hawlcer, In re Keely, Ibid., p. 214 ; Ex parte Reed and Steel, 
In re Tweddell, L. R. 14 Eq. 586 ; Ex parte Fidier, In re Ash , 
Ibid., p. 636 ; Ex parte Trevor, hire Burghardt,24: W. R. 301. 
And I may add the subsequent cases of Ex parte Sheen, In re 
Winstanley, 1 Ch. D. 290, 560 ; Ex parte Threlfall,In re Wil¬ 
liamson, 25 W. R. 127; Heath v. Cochrane., 46 L. J. Q. B. 727; 
In re Gibson, Ex parte BoUand, 8 Ch.D. 230 ; Ex parte Cooper , 
In re Baum, in the Court of Appeal, 10 Ch. D. 313, 324 
(which throws some doubt on whether the case of Philps v. 
Hoimstedt, 1 Ex. D. 62, in the Exchequer Chamber, was well 
decided); Ex parte Burton. In re Tunstall, 13 Ch. D. 102; 
Ex parte Field, In re Marlow, Ibid., p. 106, n.; Ex parte 
Dann, In re Parker, 17 Ch. D. 26 ; In re Ridler, Ridler v. 
Ridler, 22 Ch. D. 74 ; Re Glanville , Ham'is v. Hawker, 33 
. W. R. 523. But if there was a bond fide agreement to make 
fresh advances, it is not necessary to prove that there was a 
binding contract which could have been enforced by law to that 
effect {Ex parte Wilkinson, Inre Berry, C. A., 1883, 22 Ch.D., 
788). Where the whole of a traders property is assigned for an 
existing debt and a fresh advance, the true test as to whether 
the transaction was an act of bankruptcy is, Was the fresh, 
advance made by the lender with the intention of enabling the 
borrower to continue his business, and had he reasonable grounds 
for believing that the advance would enable him to do so {Ex 
forte Johnson, In re Chapman, C. A., 1884, 26 Ch. D. 338) ? 
Where a document is set up which, on the face of it, is an act. 
of bankruptcy, being an assignment of all a man’s goods for a 
past consideration, if it is said that it is not an act of bankruptcy 
because it is warranted by a prior agreement, the onus probandi 
is always upon the person who sets up the prior agreement to 
prove not only that the agreement did exist in fact, but that it 
was in all respects a bond fide agreement {Ex parte Kilner, 
In re Barlcer, 13 Ch. D. 245, 252). An instance of a case in 
which it was held that this onus was satisfied will be found in 
the decision of the Court of Appeal in Ex parte Hauxwell, In 
re Hemvngway , 1883, May 11, 23 Ch. D. 626. 
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Where a member of the Stock Exchange, being unable to 
meet his engagements, gave notice of that fact to the secretary 
of the Stock Exchange, and so set in motion a machinery 
having the effect, according to the rules of the Stock Exchange, 
of placing his assets at the disposal of the Committee of the 
Stock Exchange for distribution amongst members of their own 
body to the exclusion of other creditors; and had as part of the 
arrangement given the secretary a cheque for i.5000, forming 
his whole bankers balance, and being in fact five-eighths of his 
assets; the giving of the cheque, viewed as part of the whole 
arrangement above mentioned, was held to be an act of bank¬ 
ruptcy (Tomkins v. Saffery, H. L. Nov. 1/, 18/7, L. It. 3 App. 
Ca. 213) ; and was also, under the circumstances more fully 
stated further on, held to be a fraudulent preference under the 

92nd section of the Act of 18G9. 

It has been decided that, where a creditor has obtained from 
the Court (under the power of the Judicature Acts) a receiver 
of goods, that does not constitute an execution levied by seizure 
and sale under subsection (e) above quoted (Ex parte Moore , 

In re Dickenson , C. A., 1888, Nov. 23, 37 W. R. 103). 

Where °-oods of a trader have been seized by the sheriff, and • 
thus, as it° may be said, an inchoate act of bankruptcy under 
the 5th sub-section of section G of the Act of 18G9 (which 
corresponds to sub-section (e) above quoted) has been committed, 
anv transaction between the debtor and the execution creditor 
for living the latter the benefit of his security without an actual 
sale”by the sheriff taking place (the debtor being at the time 
insolvent), is a fraud upon the creditor and an act of bankruptcy 
under the 2nd sub-section. This was decided by the Lords 
Justices in the case of Ex parte Pearson , In re Mortimer, 

L R. 8 Cl). 6G7. The sheriff in an execution for debt had 
seized six horses the property of the debtor, who was a con¬ 
tractor. The debtor agreed with the creditor to sell him ten 
horses by private contract; and pursuant to an arrangement 
made at the time of the sale, the horses remained for a time in 
the stable of the debtor who had the use of them for a certain 
payment per day. The horses were, however, on the eve of the 
debtor’s filing a petition for liquidation, removed and sold by 
the creditor. The Lords Justices, while differing in opinion as 
to whether the transaction was in effect a “ seizure and sale ” 
by the sheriff so as to be an act of bankruptcy within the 5th 
sub-section above quoted, and also as to whether it was a 
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« fraudulent preference ” within the 92nd section of the Act, 
were both of opinion that the transaction was a mere contri¬ 
vance to evade tire law, and as such was a fraudulent dealm 
with the goods and an act of bankruptcy within the 2nd su - 

section of the Gth section of the Act. 

A debtor L., being on the eve of bankruptcy, drew out al his 

balance at his banker's, and sent it to K., an accountant whom 
he employed, and who was a creditor. This was done, as L. 
admitted in his examination, for fear that the other creditors 
should attach the balance at his banker’s. K. took back the 
money, and refused to accept it unless L. consented to his paying 
his own debt out of the money, to which, after some discussion, 
L. agreed, and accordingly a sura of £421 was appropriated for 
this purpose. It was held that the act of L. in drawing out the 
balance, he being then insolvent, was an act done for the 
purpose of defeating creditors and an act of bankruptcy (Lx 
parte Halliday, In re Liebcrt , L. R. 8 Ch. 283). 

I may here note, on an analogous question of fraud, the case 
of Ex parte Banner, In re Blythe, C. A., 1881, 17 Ch. D. 480, 
where it was decided that the Court of Bankruptcy would go 
behind a compromise, and refuse to admit a proof founded 
on it, where it appeared that the original claim was not a bond 
fide one, but made by a claimant who knew that he had no 
legal claim, but that the bankrupt would submit to extortion 
to avoid being cross-examined. 

It has been decided by the Court of Appeal that an agent 
having money of a debtor in his hands is not chargeable by the 
trustee in bankruptcy of the debtor for having before the bank¬ 
ruptcy paid it away on the debtor’s orders, although before 
paying it away he was informed of circumstances by reason of 
which the payment when made was an act of bankruptcy. The 
ground of the decision was that the money did not become the 
money of the trustee until after the agent had parted with it. 
The act which is by construction of the Statute a fraud was not 
completed, nor did the money become the money of the trustee 
until after the agent had parted with it (Ex parte Helder , In 
re Lewis, C. A., 1883, 24 Ch. D. 339). 

Where the bankruptcy relates back to the execution of a 
creditor’s trust-deed—the trustee of the deed having taken 
possession of the bankrupt’s property and carried on his business 
—the trustee in the bankruptcy must elect to treat the trustee 
of the deed either as his agent or as a trespasser; and in the 

G.SiQi K 
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latter case the trustee of the deed must account not for the gross 
' proceeds of sales, but for the value (as at the time of taking 
possession) of the property of which he took possession, and 
which he has since converted, besides delivering up possession 
of any property remaining in his possession unconverted (Ex 
'parte Vaughan, In re Riddeough, 1884, Nov. 12, 14 Q. B. 1). 
25). 

Where the bankrupt has even for executed consideration 
made an equitable assignment of future profits, the assignee has 
no title as against the trustee in bankruptcy to profits earned 
after the commencement of the bankruptcy (Ex parte Nichols , 
In re Jones, C. A., 1883, Feb. 1, 22 Ch. D. 782). But where 
under an executory contract, such as that for building a ship, 
payments are stipulated to be made on the completion of 
certain stages of the work, the equitable assignor for value of 
such payments to become due, will have a good title against the 
trustee in bankruptcy, to the extent of such part of the payment 
as may be considered to have been fairly earned at the time of 
the bankruptcy (Ex parte Moss, In re Toward, C. A., 1884, 
Dec. 19, 14 Q. B. D. 310 ; Brice v. Bannister, 3 Q. B. D. 569). 
Where an assignment was made of the right of the owner of 
furniture hired out under a hiring agreement, to the stipulated 
payments (by monthly instalments) under the agreement; the 
assignment (of which notice had been given to the hirer) was 
held good against a trustee in bankruptcy even as to instal¬ 
ments becoming payable after the date of the bankruptcy. The 
case was distinguished from Ex jnirte Nichols on the ground 
that the thing assigned was a debt due, although not payable 
until a future date (In re Davis, Ex parte Rawlings , C. A., 
Dec. 7, 1888, 22 Q. B. D. 193). 

The provisions of sub-section (e) above quoted are so far new 
that they make a fraudulent preference an act of bankruptcy. 
By the Act of 1869, fraudulent preferences had been avoided ; 
but under conditions somewhat different from those in case of 
an act of bankruptcy. 


Fraudulent 

preferences. 


Section 48 of the Bankruptcy Act, 1883, which deals with 
“fraudulent preferences,” is in language nearly identical with 
section 92 of the Bankruptcy Act, 1869, and is as follows:— 

“(1.) Every conveyance or transfer of property, or charge 
thereon made, every payment made, every obligation 
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incurred, and every judicial proceeding taken or Pa ** il 

suffered by any person unable to pay liis debts as they --- 

become due from his own money in favour of any 
creditor, or any person in trust for any creditor, with 
a view of giving such creditor a preference over the 
other creditors shall, if the person making, taking, 
paying, or suffering the same is adjudged bankrupt 
on a bankruptcy petition presented within three 
months after the date of making, taking, paying, or 
suffering the same, be deemed fraudulent and void 
as against the trustee in the bankruptcy. 

“ (2.) This section shall not affect the rights of any person 
making title in good faith and for valuable con¬ 
sideration through or under a creditor of the bank¬ 
rupt.” 

The principle of fraudulent preference has been known to the 
bankrupt law for more than a century (Yate Lee on Bank¬ 
ruptcy). It arose where the debtor, in contemplation of bank¬ 
ruptcy—that is, knowing his circumstances to be such that 
bankruptcy must be or would be the probable, though it might 
not be the inevitable, result— ex mero motu, made a payment 
of money or a delivery of property to a creditor, not in the 
ordinary course of business and without any pressure or demand 
on the part of the creditor (Nunes v. Carter , L. R. 1 P. C. 342, 

348; Maries v. Feldman , L. R. 5 Q. B. 275, per Martin, B., 
p. 283). Thus in the case of Halliday above mentioned (L. R. 

8 Ch. 283), it was considered that even if the whole transaction 
had not been void as an act of bankruptcy, the payment to K. 
so far as relates to the £421 would have been a fraudulent 
preference. The transaction was not in the ordinary course of 
business; and K. made no demand of any kind until after the 
voluntary payment had been made. 

The 92nd section of the Act of 18G9, while apparently in¬ 
tended to express and preserve the general principle of the law 
of fraudulent preference, introduced some considerable changes. 

Thus in lieu of raising the inquiry whether what was done 
was “ in contemplation of bankruptcy,” the Act provided certain 
definite tests, namely, that the bankrupt should have been at 
the time unable to pay his debts as they become due from 
his own moneys, and that he should become bankrupt within 
three months (Butcher v. Stead, H. of L., per Lord Cairns, 24 

K 2 * 
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W. R. 4G3). But, as the same authority remarks, the Act 
appears to have left the question of “pressure” as it stood 
under the old law ; for where there is pressure it would be 
impossible to infer the motive implied by the word “ pre¬ 
ference.” This principle, which was affirmed by the House of 
Lords in the case of Butcher v. Stead, had previously been given 
effect to in the following cases :— Ex 'parte Topkam, In re 
Walker (L. R. 8 Ch. 614); Ex parte Bolland, In re Cherry 
(L. R. 7 Ch. 24) ; Ex parte London and County Banking 
Company, In re Brown (L. R. 16 Eq. 391); Ex parte Black¬ 
burn, In re Cheesebrough (L. R. 12 Eq. 358); Ex parte Craven, 
In re Craven and Marshall (L. R. 10 Eq. 648); Ex parte 
Tempest, In re Craven and Marshall (L. R. 6 Ch. 70). See 
also Ex parte Hodgkin, In re Softley (L. R. 20 Eq. 746). An 
unequivocal demand by the creditor remains, therefore, as 
before, sufficient to prevent the transfer or payment being 
deemed a fraudulent preference. On the same principle, where 
a payment or transfer is made in the regular and ordinary 
course of business there is no room for a presumption of the 
motive implied by preference, and the law on this point also 
remains as before (Ex parte Norton, In re Golden, L. R. 16 Eq. 
397; Ex parte Kevan, In re Crawford, L. R. 9 Ch. 752; 
Miller v. Barlow , L. R. 3 P. C. 733). But the pressure must 
be real bond fide pressure, so that the mere threat to bring an 
action by a creditor who has just been told by the debtor that 
he is about to stop payment, will not satisfy the condition (Ex 
parte Hall, In re Cooper, C. A., 19 Ch. D. 580). In the case of 
Ex parte Griffith, In re Wilcoxon (C. A., 1883, Feb. 15, 23 
Ch. D. 69), the Court expressed the opinion that the discussions as 
to the old law and the inquiries into motives tended to go too 
far. The Court has to consider the true construction of the 
words of the Act. Not, as Lord Justice Lindley observed, that 
the old decisions are of no value as guides ; but they must not 
be substituted for the statute. Where a transaction plainly 
comes within the words of the Act, it is a fraudulent preference. 
This is reiterated in Ex parte Hill, In re Bird, C. A., 1883, 
May 31, 23 Ch. D. 695, and it is laid down that it is sufficient 
if the preferring of the creditor was the dominant view with 
which the debtor made it, though it may not have been his sole 

view. 

It is not a fraudulent preference for the bankrupt on the eve 
of bankruptcy to make good trust money which he has mis- 
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applied. This has been decided by the Court of Appeal both Paw n 

under the Act of 1869 {Ex parte Stubbins, In re Wilkinson, ^ - Y — 

1881, Mar. 24, 17 Ch. D. 58) and under the Act of 1883 (Ax 
parte Taylor, In re Goldsmid, 18S6, Nov. 26, 18 Q. B. D. 295). 

In the latter case it was said you must look to the dominant 
motive, and this was, it was said, not that of preferring t e 
creditor, but to prevent an exposure of his conduct or to repair 
his former evil deed and satisfy his conscience. Where a debtor 
has allowed a judgment to go by non-appearance to a writ 
specially endorsed, it is not enough to show a fraudulent pre¬ 
ference that the circumstances are suspicious, but the motive on 
the part of the debtor to give a preference must be proved (Ex 
parte Lancaster, In re Marsden, C. A., 1883, 25 Ch. D. 318). 

And where the dominant motive of the payment was to relieve 
a surety, who would otherwise have been obliged to pay the 
debt, it was held by a Divisional Court (Smith and Carr, JJ., 
affirming the decision of the County Court judge) that it was not 
a fraudulent preference (Re Mills, Ex parte Official Receiver, 

1887, Dec. 9, 58 L. T. 235). 

Although a transaction is not a fraudulent preference, it may 
still remain a question whether or not it is a fraud under the 
sections of the Act already considered, as well as under the 
statute of Elizabeth, or at common law. Thus a transaction 
may be shown not to be a fraudulent preference by reason of 
“pressure;” but a creditor is not of course to get an undue 
advantage by pressing his debtor to an act which he knows 
to be a fraud (Ex parte Reader, In re Wrigley, L. R. 20 Eq. 

763). 

By the saving clauses at the end of sect. 92, the Act of 1869 
considerably narrowed the class of cases which can be brought 
within the principle of fraudulent preference. Before this Act, 
if a payment was made of a debt without pressure, and in con¬ 
templation of bankruptcy, it was a fraudulent preference, even 
although the person receiving the payment did not know he 
was being fraudulently preferred. It has been a matter of 
some controversy whether or not this was altered by the saving 
clause in question; and it has been decided by the House of 
Lords as the ultimate Court of Appeal affirming previous de¬ 
cisions of the Courts below, that where a debtor has made a 
payment to a creditor under circumstances which make that 
payment a fraudulent preference under this section, the cre¬ 
ditor will be protected by the saving clause if he has received 
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the payment without knowledge that lie was being fraudulently 
preferred, and in respect of a debt owing for valuable considera¬ 
tion {Butcher v. Stead, H. of L. July 12, 1876, affirming same 
case mb nom. Ex parte Butcher , Re Meld rum, L. R. 9 Ch. 
595 ; and confirming upon this point the effect of the decisions 
Ex parte Kevan , Re Cravfonl, L. R. 9 Ch. 752; Ex parte 
Morton, In re Golden, L. R. 16 Eq. 397, 411; Ex parte 
Tempest, In re Craven ami Marshall, L. R, 6 Ch. 70, 75, 76; 
Ex parte Blackburn, In re Cheesebrourjh , L. R. 12 Eq. 358). 
The burden of proof in such a case is on the person alleging 
that the payment is protected ( Re Tate, Ex parte Tate, 26 W. R. 
52). The language of the saving clause in the corresponding 
section (48) of the Act of 1883 in effect adopted and made clear 
the construction put upon the former Act by these cases. 

It has been already mentioned that the giving of the cheque 
for £5000 in the case of Tomkins v. Saffcry (L. R. 3 App. Ca. 
213, p. 128, ante) was held to be a fraudulent preference. It 


should be mentioned that the debtor in that case made state¬ 
ments to the Stock Exchange Committee to the effect that he 
had no other debts, but it was held that the Stock Exchange 
creditors being well aware of the debtor’s insolvency, and that 
they were being preferred to bis general creditors (if any), were 
fixed with the knowledge of what the debtor himself knew, and 
as they took their chance of his story being true, they must 
incur the consequences of its being false. 


To render complete the account of transactions which are 
deemed fraudulent under the Bankruptcy Acts, I ought here 
to draw attention to the general saving provisions which were 
embodied in sections 94 & 95 of the Act of 1869, and are now 
contained in the 49th section of the Bankruptcy Act, 1883, 
which is as follows :— 

49. “Subject to the foregoing provisions of this Act with 
respect to the effect of bankruptcy on an execution or 
attachment, and with respect to the avoidance of 
certain settlements and preferences, nothing in this 
Act shall invalidate in the case of a bankruptcy 

(r/.) Any payment by the bankrupt to any of his 
creditors, 

(5.) Any payment or delivery to the bankrupt, 
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(c.) Any conveyance or assignment by the bankrupt PA ^g 11 

for valuable consideration, . . " ~ c 

(cZ.) Any contract, dealiug, or transaction by or with 
the bankrupt for valuable consideration. 

Provided that both the following conditions are 

complied with, namely,— 

(1.) The payment, deli very,'conveyance, assignment, 
contract, dealing, or transaction, as the case may 
be, takes place before the date of the receiving 

order; and 

(2.) The person (other than the debtor) to, by, or 
with whom the payment, delivery, conveyance, 
assignment, contract, dealing, or transaction was 
made, executed, or entered into, has not at the 
time of the payment, delivery, conveyance, assign¬ 
ment, contract, dealing, or transaction, notice of 
any available act of bankruptcy committed by the 
bankrupt before that time.” 


In the corresponding clause of the Act of 1869 the word 
“ transaction ” had been omitted, and it was suggested that the 
scope of the saving clause was restricted by the omission 
(Yate Lee, ed. 1871 ; see Krehl v. Great Central Gas Co., L. R. 

5 Ex. 289). Rut it was decided that the intention of the 
clause was equally wide with those of former Acts which 
had contained the word {Ex parte Arnold, In re Wright, 2 4s 
W. R. 977). The Act of 1883 removes all question by restoring 

the word. 

It may be observed in conclusion upon this subject that the 
gist of the fraud against which the bankruptcy law is directed 
is a fraud against the general body of creditors, and if the 
result of recovering property alleged to have been delivered to 
a creditor by way of fraudulent preference would not be for the 
benefit of the creditors at large, but of an individual creditor 
who claims a security on it, the trustee ought not to take 
proceedings for the recovery of the property himself, nor will the 
individual creditor be allowed to take them in his name ( Ex 
parte Cooper, In re Zvxco, L. R. 10 Ch. 510). 


Here I may mention the clause in the Companies Act, fraudulent 
1862, which enacts with regard to companies a rule analogous ^prefewncoa 
to that established in bankruptcy with regard to fraudulent l>y companies. 
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conveyances. Section 153 enacts that “ where any company is 
being wound up by the Court, or subject to the supervision of 
the Court, all dispositions of the property, effects, and things in 
action of the company, and every transfer of shares, or altera¬ 
tion in the status of the members of the company, made be¬ 
tween the commencement of the winding-up and the order for 
winding-up, shall, unless the Court otherwise orders, be void.” 
The effect is that the period between the commencement of the 
winding-up (i.e., in a winding-up by the Court the presentation 
of the petition, and in a voluntary winding-up the passing of 
the resolution) and the order for winding-up, becomes analogous 
to that between the act of bankruptcy and the order for adjudi¬ 
cation, and that the dispensing power of the Court is used in 
cases analogous to those which would come under the saving 
clause in section 94 of the Bankruptcy Act of 18G9, and 49th 
section of the Act of 1883, above cited (see In re Wiltshire 
Iron Co., Ex parte Pearson, L. R. 3 Ch. 443 ; Gibbs and 
Went*s case, L. R. 10 Eq. 312 ; In re Liverpool, dc., Association, 
Ex parte Greenwood, L. R. 9 Ch. 511). 

The lG4th section of the same Act extends the principle of 
fraudulent preference to Companies, and the section has been 
construed as relating only to a case of competition with the 
general creditors similar in all respects to that which arises in 
bankruptcy (Ex parte Cooper, In re Zucco, L. R. 10 Ch. 510; 
Wilbnot v. London Celluloid Co., 188G, Nov. 26, 34 Ch. D. 147, 
affirming 31 Ch. D. 425). It has been held that in the case of 
a company, the 38th section of the Bankruptcy Act, 1883 (as to 
mutual set off) is not imported, and will not prevent a trans¬ 
action being a fraudulent preference that would otherwise be so 
(In re Land Development Association, Kent's case, C. A., 1888, 
July 17, 39 Ch. D. 259). 

3. Reputed Ownership under the Bankruptcy Act. 

The 44th section of the Bankruptcy Act, 1883 (corresponding 
to the 15th section of the Bankruptcy Act of 18G9), so far as re¬ 
lates to reputed ownership, is as follows:— 

“The property of the bankrupt divisible amongst his 
creditors shall not comprise the following par¬ 
ticulars :—* 

(1.) Property held by the bankrupt on trust for any other 
person. 
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(2.) The tools (if any) of his trade and the necessary 
wearing apparel and bedding of himself, his wife 
and children, to a value, inclusive of tools and 
apparel and bedding, not exceeding twenty pounds 

in the whole. 

“ But it shall comprise the following particulars : 

\i.) All such property as may belong to or be vested in the 

bankrupt at the commencement of the bankruptcy, 

before Ms 

or may be acquired by or devolve on him during ite 

discharge 
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ill goods and ohattok- being, at the commencement 
of the bankruptcy, iu the possession, order, or dis- 

in his trade or business 

position of the bankrupt, being a - tr a d es- , by the 

under suoh 

consent and permission of the true owner, of whieh 

ciroumstances that he is the ^ thereof 



disposition no -^wn^r; provided that things in 

or growing due to the bankrupt 

action, other than debts due to him in the course 
of his trade or business, shall not be deemed goods 


seotion 

ig of this elauco.* 


The principle embodied in sub-section (iii), and which is in Principle of 

reputed owner¬ 
ship. 

1 Note .— The alterations repre- for the “close” of the bankruptcy, 
sent the changes made by the later so that the bankruptcy is presum- 
Act. The expression “ before his ably to be considered as continuing 
discharge M is in accordance with until discharge. By sections 20 (1) 
the construction of the former Act, and 54 of the Act of 1883, the pro- 
wliich was adopted in Ebbs v. Boul- perty of the bankrupt immediately 
now, L. R., 10 Ch. 479. It may on the adjudication vests in the 
here also be noted that in the case of trustee; that is, in the Official Re- 
Inre Smith, Green v. Smith, North, J., ceiver until a trustee is appointed, 

1883, July 30, 24 Ch. D. 672, under and then in the trustee so appointed, 
the Act of 1869,—property acquired By section 138 the certificate of the 
by an undischarged bankrupt after Board of Trade is evidence of that 


the close of the bankruptcy was 
held not to be divisible amongst the 
creditors in the bankruptcy. The 
new Act does not provide any period 


appointment. Under section 56 the 
trustee has full powers to sell the*. lA*. 


property. As to^e^JttyRiificial * 
Kecei 
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some form or other contained in a series of statutes beginning 
with the statute 21 Jac. 1, c. 19, s. 11 (expounded by Lord 
Hardwicke in Ryall v. Rowles, 1 Yes. sen. 348, 1 Atk. 165), is a 
statutory extension of the doctrine of estoppel or representation, 
and its object is to protect the general creditors of a trader 
against the false credit which might be acquired by his being 
held out as a person of means, through having the possession 
and power of disposition of property as his own which does not 
really belong to him. The effect of the enactment in its latest 
form approximates ver}’ - closely to the Scotch law of reputed 
ownership in moveables, which the statutory provisions in 
English law were probably meant to imitate. The eminent 
jurist and writer upon mercantile law, Professor Bell, speaking 

from the point of view of a Scottish lawyer, thus states the 
principle :— 

“ W hile it is often necessary that the possession of move¬ 
ables should be held by persons who have not the 
property, personal credit must, in a great degree, 
depend on the appearance of wealth which a trader 
is thus enabled to assume. And as, in general, 
possession of moveables presumes property, and the 
true owner ought to be aware, that while the power 
of disposing of his goods remains uncontrolled, or 
ostensibly so, in another, it may raise a false credit 
to that other, as if he were proprietor of the effects ; 
so every apparent ownership of moveables, which is 
either fraudulent, or at least careless or collusive, 
as not being necessary in the course of honest con¬ 
tracts, should entitle the creditors of the holder to 
take the subject as if it actually were his property. 
This rule is admitted both in England and in 
Scotland, but upon different footings, and to a 
different extent. In England it is the mere creature 
of statute ; in Scotland it is a rule of the common 
law, grounded on the principles of equity.”. 


Terms of the 
enactment. 


I shall now consider the effect of the statutory enactment, 
having regard particularly to the more recent decisions. I shall 
employ, in accordance with a convenient usage, the phrase 
“ reputed ownership ” to denote a relation between the bank¬ 
rupt and goods, fulfilling the conditions described in this clause 
of the Act. 




“Things in 
action.'* 
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The term “goods” must now be taken m connection with 
the proviso which concludes the section, namely, t at in g ««Q 00 ^g an 4 
in action ” other than debts due to the bankrupt m the course ot chattelSi .. 
his trade or business, are not included. Subject to this proviso, 
the term applies to every species of property other than an 
interest in land. Ships are included; but there are special 
privileges attached to a mortgagor of a ship whose mortgage is 
duly registered under the Merchant Shipping Act, 17 & 18 
Viet. c. 104, s. 72. Chattels real are not included; nor are 
debts secured by mortgage of real estate, though also secured by 
covenant (Yate Lee on Bankruptcy, p. 139, and cases there 
cited). Fixtures, which the tenant would, as between himself 
and the landlord, have the right to remove, but which, according 
to the strict rules of law already considered (p. 5, ct seq., supra) t 
are part of the land, are not goods within the clause; and, 
although remaining in the possession of the tenant who has 
mortgaged them, will not pass to his trustee in bankruptcy in 
competition with the mortgagee (Horn v. Baker , 9 East. 215). 

“ Things in action ” is a phrase strictly applicable to rights in 
personam other than rights having an interest in land for 
their object. The phrase has, however, been frequently applied 
indiscriminately to res incorporates other than rights relating 
to land. It was not until the introduction of the phrase in the Shares in conr^ 
reputed ownership clause of the Bankruptcy Act, 1869, that it m tbis phrase, 
became of any importance whether a particular right did or did 
not come within the category of “ things in action.” In 1871 it 
was decided by the Chief Judge in Bankruptcy (Bacon) that 
shares in a company, the legal title to which is capable of 
transfer, are not clioses in action within the meaning of the 
clause; and this decision remained for some time unques¬ 
tioned, while an equitable interest in shares was distinguished, 
and held to be a chose in action within the clause (Ex 
parte Barry , In re Fox , L. R. 17 Eq. 113 ; BociAU GtnArale 
de Paris v. Tramways Union Co., 14 Q. B. D. 424, 451). 

But the House of Lords, in Colonial Bank v. Whinne,y, 1886, 

June 29, 11 App. Ca. 426, has now settled the point, and , 
decided (reversing the decision of Court of Appeal, and ap¬ 
proving the opinion of Fry, L. J., who dissented, in the same 
case, 30 Cb. D. 261) that shares in an incorporated company, 
although legally capable of transfer, are clioses in action within 
the reputed ownership clause of the Act of 1883. This decision 
. renders comparatively unimportant the decision as to the effect 
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of notice or other acts which may take such property out of the 
reputed ownership. In the same case of Colonial Bank v. 
Whinney, the House of Lords held that the deposit by way of 
pledge of certificates of the shares, which stated in accordance 
presumably with the practice of the company, that in the event 
of sale or transmission the certificate must be surrendered with 
the deed of transfer before the transfer could be registered, was 
sufficient to take the shares out of the reputed ownership of the 
shareholder who so pledged them. The deposit of the certifi¬ 
cates was held in another case decided by the House of Lords, 
Society Generate dc Paris v. Walker (1885, Dec. 17, 11 
App. Ca. 20), a material circumstance in comparing the merits 
of competing equitable titles. As Lord Selborne puts it (p. 30), 
the pledgee, by deposit of the certificates and the company’s 
undertaking under seal that there should be no change of the 
registered title unless those certificates were produced. This 
last case also shows the difficulty of making notice to the 
company a criterion of right in the case of an equitable interest 
in shares in a company registered under the Act of 1862. For 
by section 30 of that Act no notice of a trust can be entered on 
the register or be receivable by the registrar; and accordingly 
the Court of Appeal in the same case (reported as Socitti 
Gdndralc dc Paris v. Tramways, dc., Co., 14 Q. B. D. 444) 
decided in favour of the equity which was prior in time, on the 
ground that notice to the company of an equitable charge is 
nugatory, unless followed up by proceedings for an injunction 
against a transfer. Lord Selborne, in his opinion in the House 
of Lords, intimated his view that, having regard to section 30 of 
the Act, any notice to the company would be inoperative to 
affect the company with any trust; a view adopted by the 
Court of Appeal in Bradford Banking Co. v. Briggs <d Co., 31 
Ch. D. 19. For older cases as to notice, the reader may refer to 
Ex parte Agra Bank, In re Worcester, L. It. 3 Ch. 555 ; and 
In re Stewart, 11 L. T. (N. S.) 554, 4 De G. J. & S. 543. In 
Ex parte Agra Bank the point as to the company not being 
bound by a notice is not adverted to. In Ex parte Stewart , 
Lord Westbury decided that notwithstanding the 19th section 
of the Joint Stock Companies Act of 1856 (which is similar to 
section 30 of the Act of 1862), the equitable mortgagee may, 
by reason of the knowledge of the directors, have such a security 
that the shares are not in the reputed ownership of the 
registered holder. Whether or not this can be so appears, 
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however, now unimportant, since the shares, as things in action, u 

are excepted from the operation of the reputed ownership clause, - r— 

The right of the owner to furniture out on hire under hiring 
agreements, which he assigned by way of mortgage for a debt, 
has been held to be a chose in action under this provision (Re 
Davis, Ex parte Rawlings, 1888, Nov. 15, 60 L. 1. 157). The 
Court of Appeal (Dec. 7, 1888, 22 Q. B. D. 193) affirmed the 
decision, holding that the assignment of the right in question 
was not an assurance of personal chattels within the Bills of 


Sale Acts. 

Whether a share in an ordinary partnership is a “ thing in Whether aafcwe 
action” within the meaning of the proviso, is treated by Mr. j sa “ thing in 
Lindley (4th Ed., p. 1146, 7), as a question not decided by action." 
authority. There is a subsequent decision of Vice-Chancellor 
Bacon, sitting as Chief Judge in Bankruptcy, to the effect that 
the right of the executor of a partner (having also the entire 
beneficial interest in the estate) to realize his testators share of 
the partnership assets, is a chose in action (In re Bainbriclge, 

Ex parte Fletcher , 8 Ch. D. 218). Assuming this decision to 
be correct, it does not follow that the interest of a partner in 
the partnership property is a chose in action. As between the 
partners themselves the right is (to use the language of the 
civilians) a right in personam; as between them and other 
persons, a right in rem. It is not, therefore, according to any 
strict definition of the term, a thing in action merely. And 
nothing can be more conducive to the false credit which the 
statute is intended to prevent, than that a charge should be given 
by one partner without notice to the others, over his share in 
the partnership property. If I were to consider the point on 
principle, I should incline to the view that a partner cannot 
assign or charge his share in such a manner that the assignee, 
without giving notice to the other partners, could retain his 
security against the trustee in bankruptcy. 

A debenture of a joint-stock company, whereby the Company £ xam pies of 
undertake to pay a certain sum on a fixed day, and give a “things in 
charge on the property of the company, is a chose in action 
within the proviso (In re Pryce, Ex parte Rensburg, L. E. 4 
Ch. D. 685, 25 W. E. 432). So, of course, is a policy of insurance 
(Ex parte Ibbetson, In re Mooi'e, 8 Oh. D. 519). 

The alteration made by the Act of 1883, substituting “ in the 
possession, &c., of the bankrupt in his trade or business ” for 
V in the possession, &c., of the bankrupt being a trader ” makes 
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a substantial difference (/>? re Jenkinson, Ex parte Nottingham 
and Nottinghamshire Bank, 1885, Apr. 1, 15 Q. B. D. 441). 
In this case the bankrupt carried on the business of a stock¬ 
broker, silversmith and watchmaker. He deposited certificates 
of shares with his bankers as security for an overdrawn account. 
The shares were not formally transferred. These shares had 
for some years been held by the bankrupt as an investment. 
The Court (Cave and Wills, JJ.) held that they were not in the 
order and disposition of the bankrupt in his trade or business. 
The words “in the course of his trade or business” in connec¬ 
tion with the exception of thiugs in actiou had already been 
construed in a similar manner in the case of In re Pryce, 4 
Ch. D. G85. And it had been decided under the Act of 18G9, 
that the circumstance of articles at a place of business not being 
connected with the business, afforded a presumption against 
reputed ownership (Ex parte Lovering, In re Murrell, 24 

Ch. D. 31). 

% 

The “commencement of the bankruptcy” is the point of 
time when the question of reputed ownership arises, and by the 
43rd section of the Act, this is determined by the committal 
of the act of bankruptcy on which the adjudication is made, or 
of a previous act of bankruptcy committed within three months 
before the presentation of the bankruptcy petition. 

The same principles are applied to the case of a composition 
or scheme of arrangement under the Act, so far as the nature of 
the case, and the terms of the composition or scheme admit, 4G 
& 47 Yict. c. 52, s. 18 (13). This is in accordance with the 
general effect of the decisions under the 125th section of the 
Act of 18G9, relating to liquidation by arrangement [Ex parte 
Todkunter, In re Norton, L. R. 10 Eq. 425 ; Ex parte Roche , 
In re Hall, L. R. G Ch. 795, 799 ; Ex parte Eyles, In re 
Edwards, L. R. 1G Eq. 99 ; Ex parte Penning, In re Wilson 
and Armstrong, 3 Ch. H. 455). It will of course be borne in 
mind that the section to which these decisions relate is wholly 
repealed, and the process of liquidation by arrangement there 
described advisedly abandoned by the legislation of 1883. 

Where a debtor was adjudicated a bankrupt under the special 
power conferred on the Court by section 12G of the Act of 18G9, 
there is no relation back of the title of the trader (In re 
McHenry, Ex parte McDermott, C. A. 1888, April 30, 21 
Q B. D. 580). This section to some extent corresponds with 
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s. 18 (11) of the Act of 1883, but there is the difference that Part II 

the power of the Court under the later Act includes a power to - - — 

annul the composition or scheme. If this is exercised, there 
seems no reason why the adjudication should not have the same 
effect, so far as time and circumstances admit, as an ordinary 
adjudication on the original petition. 


“The possession, order, or disposition of the bankrupt, in his “Possesion, 
trade or business by the consent and permission ot the true positioQ| 
owner, under such circumstances that he is reputed owner 
thereof.” The following dictum of Baron Parke is under the 
Act of 1825 1 :—“ There must be a real owner distinct from an 
apparent owner and the real owner must consent to the apparent 
ownership as such” {per Parke, B., in Load v. Green, 15 M. & 

W. 223). It will be observed that the words of the Act of 
1883 express this better than those of the Act of 1869 ; although 
neither of them is so clear as the section of the Act of 1825, 

But construing the section by the light of Load v. Green , it 
seems clear that the consent must be not only to the possession, 
but to the possession under such circumstances, &c. It has 
been held (under the Act of 1869) that in an honest and bond 
fide partnership, in which one of the parties is a dormant 
partner, goods, the property of the partnership and held accord¬ 
ingly in the actual possession of the ostensible partner, are not 
in the reputed ownership of the latter, and that the interest of 
the dormant partner in the goods will not pass under this 
clause of the Act to the trustee under a separate adjudication 
of bankruptcy against the ostensible partner {Reynolds v. 

Rowley , L. It. 2 Q. B. 474 (Ex. Ch.); In re Ralnbridge, Ex 
parte Fletcher, 8 Ch. D. 215). And where two partners, one of 
whom was an infant, committed an act of bankruptcy, and the 
adult partner was adjudicated bankrupt, it was held that the 
machinery and trade fixtures in the house where the trade was 
carried on, which belonged to the landlord and were with his 


» 6 Geo. IV. c. 16, s. 72. The 
words of this section are :—“ If any 
Bankrupt, at the time he becomes 
bankrupt, shall, by the Consent and 
Permission of the true Owner thereof, 
have in his possession, order or dis¬ 
position any goods or chattels, where¬ 
of he was reputed owner, or whereof 
he had taken upon him the sale or 


disposition as owner, the Commis¬ 
sioners shall have power,” &c. The 
words in the Act of 1849 (12 & 13 
Yict. c. 106, s. 125) were the same, 
and under that section the Court in 
Smith v. Hudson , 6 B. & S. 431, 
followed the principle of Load v. 
Green. 
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consent in the possession of the firm, did not pass to the tiustee 
in bankruptcy of the adult partner (Ex pcirte Dorman, In ie 
Lake, L. R. S Ch. 51). But the principle above stated does not 
apply to a case where the real owner ol property allows it to be 
employed in a business in which another person is a partner 
with himself. In such a case the property will, in the event of 
bankruptcy, be, by virtue of the doctrine of reputed ownership, 
treated as joint estate of the two (Ex parte Dayman , In re 
Pulsford, 3 Ch. D. 11). And where the effects of a dissolved 
partnership have been sold under direction of the Court as a 
going concern, with liberty to the partners to bid, and one of 
the quondam partners had accordingly purchased the concern 
and been let into possession under order of the Court, it was 
held that on his bankruptcy without payment of the purchase- 
money the goods belonging to the quondam partnership estate 
were in liis reputed ownership ( Graham v. McCulloch , L. R. 20 

Eq. 397). 

It is well settled that where goods are held on a bona jide 
trust they are not in the reputed ownership of the tnistee 
(Joy v. Campbell, 1 Sch. & Lef. 328). And the interests of the 
beneficiaries will he protected, although the property held in 
trust was not of a description authorised by the terms of the 
trust to be so held. On the bankruptcy (in Sept,, 1859) of the 
chairman of a Railway Company, who with the assent of the 
directors held in his own name shares in another Railway 
Company, purchased with the money of the first-named com¬ 
pany it was held that although the shares could not he legally 
held by the Railway Company, yet they were not in the reputed 
ownership of the bankrupt, so as to pass to his assignee in 
bankruptcy, and that he must transfer them as the company 
should direct (Great Eastern Railway Co. v. Tame,, L. R. 8 


''I’be^case different where a mortgagor of chattels has 
,een allowed to remain in possession. It has been seen that 
„ a bond fide mortgage of chattels, the fact of the possession 
e ii,„ left with the mortgagor does not raise a piesumption 
f fraud bv which the transaction could be avoided under the 
itatute of Elizabeth. It was for some time a moot point 
diether the circumstance that the possession was consistent 
nth the deed, by reason of a proviso in the deed for quiet 
njoyment for a time by the mortgagor, did not protect the 
ransaction from the operation of the principle of reputed 
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ownership (Davidson, Vol. II., p. 714 , note, 3rd Ed ). T at 
question was set at rest by the case of (Spac eman v. ID , 
12 C. B. N. S. 659), and, as it was there put by Mr. Justice 
Willes, “when the mortgagee consents to put himselt in a 
position in which he has no immediate right to the goods, they 
are in the possession of the mortgagor with the consent of the 
true owner, and within the reputed ownership of the mortgagor. 

Subsequently to the passing of the Bills of Sale Act, 17 & 
Viet. c. 36, it was sometimes argued that the registration of the 
Bill of Sale pursuant to the Act gave to the transaction a kind 
of publicity sufficient to exclude the reputed ownership of the 
grantor of the bill. But this argument did not prevail; and 
where a trader remained in possession of goods over which he 
had given a bill of sale entitling the creditor to take possession 
upon demand, the goods were held to be, until a demand was 
made, within the reputed ownership of the grantor of the bill 
(Freshney v. Car rick, 1H.&N. G53 ; Reynolds v. Hull, 4 Ibid. 
519 ; Stansfield v. Cubitt, 2 De G. & J. 222 ; Badger v. Shaw, 
2 E. & E. 472 ; Davidsons Conveyancing, Vol. II. p. 709, 3rd 
edit.; Ex parte Harding , In re Farebrother, L. R. 15 Eq. 223). 
This was altered by the Bills of Sale Act, 1878 (41 A 42 Viet, 
c. 31), which enacted (sec. 20) that “ chattels comprised in a bill 
of sale which has been and continues to be duly registered under 
this Act shall not be deemed to be in the possession, order, or 


disposition of the grantor of the bill of sale within the meaning 
of the Bankruptcy Act, 1869.” But that section again was 
repealed by the Bills of Sale Act (1878) Amendment Act, 1882 
(sec. 15), so far as relates to assignments in security, and so that 
the repeal does not affect the validity of a bill of sale duly 
registered before the 1st of November, 1882, and continuing 
duly registered (see p. 187, jposO. 

Furniture, which has been assigned to trustees in considera¬ 
tion of the marriage or other valuable consideration for the 
separate use of the wife, and which is left in the joint occupa¬ 
tion of husband and wife in the usual manner, is not in the 
reputed ownership of the husband (Ashton v. Blaekshaw , L. It. 
9 Eq. 510, 513 1 ; Simmons v. Edwards, 16 M. & W. 838 ; 
Jarman v. Woolloton, 3 T. R. 618). And it is apprehended 


1 1 here refer to the proposition as of the case than anything said in the 
stated in Mr. Cotton’s argument, judgment, as to which I can only 
affording a much more satisfactory quote the phrase, “ quandoqne bonus 
ground for disposing of this branch dormitat Hommis” 

C.S.G. h 
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Part II. that the same will apply to property declared by the Married 

v -I 3 ; _v Women’s Property Act, 1870, to be held and settled to the 

separate use of the wife. 

Reputed ownership is excluded by a bond fide demand of the 
goods by the true owner, or an attempt on the part of the true 
owner to secure possession, although not successful (Ex 'parte 
Harris, In re Pulling, L. R. 8 Ch. 48 ; Ex parte Ward , Re 
Condon, L. R. 8 Ch. 144; Ex parte Montague, In re O'Brien, 
L. R. 1 ( h. D. 5o4 ; In re Elsick, Ex parte Phillips, L. R. 4 
Ch. D. 490). 

Tho following cases, which I select as among those more 
recently reported, will further illustrate the criteria of reputed 
ownership:— 

Various cases In Kitchen v. Ibbetson (L. R. 17 Eq. 40), the holder for 
Uoctrh»e!" g tl e value of an unregistered bill of sale of certain goods supplied to 

an innkeeper for use in his business, allowed them to remain in 
the hands of his administrator after, his death. For fifteen 
months after taking out administration she continued the 
business and remained in possession of the goods, at the end of 
which time she became bankrupt. It was held that the goods 
were in her reputed ownership. 

In Ex parte Ed eg, In re C uthbertson (L. R. 19 Eq. 2G4), 
the order of events was as follows :—On the 2nd of May a bill 
of sale, by way of mortgage of chattels, was executed, which was 
didy registered within twenty-one days. On the 5th of June 
the goods were seized by the sheriff. On the 13th of June the 
debtor filed a petition for liquidation by arrangement pursuant 
to the Bankruptcy Act, under which a trustee was subsequently 
appointed. On the 15th of June the mortgagee demanded 
possession. On the 20th the sheriff withdrew. It was held 
that the sheriff’s possession, being wrongful, did not pre¬ 
vent the goods being in the reputed ownership of the debtor, 
and that, the true owner not having demanded possession 
until after the act of bankruptcy, the goods passed to the trustee. 

Where a Receiver, appointed in an action to enforce specific 
performance of an agreement to execute a bill of sale of the 
goods in a public-house, took possession and served the 
customers, the late proprietor absconding, and the following day 
filing a petition for liquidation under the Bankruptcy Act, it 
was held that the goods were not in the reputed ownership of 
the debtor {Taylor v. Eckersley, L. R. 5 Ch. D. 740). 

The case above cited {In re Elsick, Ex parte Phillips , L. R. 
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4 Ch. D. 49G), was as follows The holder of a bill of sale on 
the goods of a trader in his house and shop, in different streets, 
instructed his broker to go on the following day to take posses¬ 
sion. The broker went accordingly, and commenced making an 
inventory of the goods in the shop, when he was informed by 
the debtor that he had that day filed a liquidation petition. 
He took possession of the furniture some hours later. The 
inference on these facts was held to be that the consent of the 
true owner had been withdrawn, and that the reputed owner¬ 
ship did not exist at the time the petition was presented. 

In Ex parte Edey , In re Cathberfson, L. R. 19 Eq. 2G4, the 
facts were as follows:—On the 2nd of May a bill of sale of 
chattels was executed, and which was afterwards duly registered. 
The goods were seized by the sheriff under an execution on the 
5th of Juue, and on the 18th of June the debtor filed a liquida¬ 
tion petition, under which a trustee was appointed. On the 
loth of June the bill of sale holder demanded the goods. It was 
held that the sheriff’s possession, being wrongful as against the 
bill of sale holder, did not prevent the goods from being in the 
reputed ownership of the debtor at the commencement of the 
bankruptcy, and that they consequently passed to the trustee. 

In Ex parte Clarke , In re Bell, 37 L. T. 509, where wheat 
had been sent on approval to a miller, whose habit it was to 
grind his own corn, the corn was held by the Chief Judge, Bacon, 
on the bankruptcy of the miller, to be in his order and dis¬ 
position. This was in accordance with the case of Livesey v. 
Hood, 2 Camp. 83, where the doctrine was applied to goods sent 
on sale or return to a retail hosier. As a recent decision of the 
same judge, applying this principle to the case of a charge given 
on property remaining on the premises of a manufacturer, I refer 
to Ex parte Colien, Be Cohen, 38 L. T. 881. 

Reputed ownership may be excluded by notorious custom in 
a particular trade, or by public notice of the nature of the trade 
carried on sufficient to exclude any probability of credit being 
given upon the faith of ownership. 

Where there is a custom, notorious amongst persons con¬ 
versant with farming, upon a purchase of live-stock, to leave 
the animals in the hands of the seller for such convenient time 
as might be arranged, cattle which had been so left for a time 
within the custom were held not to be in the reputed ownership 
of the seller (Priestly v. Pratt, L. R. 2 Ex. 101). 

L 2 
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A custom well known in the wine end spirit trade, for goods 
to remain in the bonded warehouse of the vendor, or in bonded 
warehouses of other persons, subject to the order of the vendor, 
in the vendor’s name, after the)' have been paid for by the 
purchaser, until required by such purchaser for use, was proved 
in the case of Ex parte. Vaux, In re Couston (L. R. 0 Ch. G02), 
and it was held that such custom excluded reputed ownership 
in butts of whiskey which had been sold by a liquidation debtor, 
and at the time of the presentation of the petition were lying 
in the debtor’s name in the bonded warehouse of a third party. 
In a previous case (Ex 'parte Watkins, In re Couston, L. R. 
8 Ch. 520), arising out of the same bankruptcy, the goods had 
been left in the bonded warehouse of the debtor himself, and a 
delivery warrant had been given to the purchasers. The custom 
had been also proved in this case, and the reputed ownership 
was held excluded. The case of Ex parte Vaux (supra) shows 
that, the custom being proved as above, the giving ot a delivery 
warrant is immaterial ; and it is indifferent whether the bonded 
warehouse is that of the debtor himself or of a third person. 


And where goods are consigned by manufacturers to persons 
who act as mere agents for their sale, and describe themselves, 
on a brass plate affixed to their place of business, and also upon 
their invoices, as “ merchants’ and manufacturers’ agents, it 


was held by the Master of the Rolls (Jessel) that reputed 
ownership was excluded in regard to manufacturers’ goods sent 
to them for sale (Ex parte Bright, In re Smith, 10 Ch. D. 5GG). 
And in the subsequent case of Ex parte Wingfield, In re 
Florence (10 Ch. D. 501), the Master of the Rolls gave asimilar 
decision in regard to horses which were in the possession of the 
bankrupt, a small horse dealer, on a contract of sale or return, 
there being evidence, which the Master of the Rolls deemed 
sufficient, of a notorious custom in the trade to send out horses 


n those terms. 

It has been decided that an unfinished ship remaining in the 
ands of the builder under a special contract, whereby the 
roperhj lias already passed to the purchaser, is not in the 
L-puted ownership of the builder (]l r ooJ-s* v. Bussell, 5 B. & Aid. 
42 ; Clarke v. Spence, 4 A. k E. 448, 472). It was observed 
hat the ship was, under such circumstances, not in the possession, 
rder, or disposition of the builder any more than a vessel or 
tlier articles sent to a builder or manufacturer to be repaired, 
t, would, at all events in the present day, be a sufficient ground 
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for such a decision, to say that special contracts of this kind are 
so universal in the ship-building trade, that no false credit can 
arise on the strength of the actual possession of the ship by the 
builder. This principle is confirmed by the decision of the 
House of Lords in the Scotch case of McBain v. Wallace, H.L., 

1881, July 27, 6 App. Ca. 588, GOG. And the same will doubt¬ 
less apply to all materials identifiable as destined for the ship, 
and which, by the terms of the special contract, may have 

become the property of the purchaser. 

It has been attempted to exclude reputed ownership by Is there any 

. . i , * -11 i ^ such custom in 

alleging a custom of supplying furniture on what is called a tlie f ani it ur o 
“ hiring agreement.” There is a reported case (Ex parte Powell, traJe 1 
Re Matthews, 24 W. R. 378,1 Ch. D. 501) in which the attempt 
succeeded, but this cannot be relied on as a case in which the 
custom was proved. The trustee in bankruptcy, not having 
sufficient assets to contest the question, declined an issue ; and 
under these circumstances the uncoutradicted evidence of cer¬ 
tain furniture dealers (who were not cross-examined) before the 
judge of the County Court, of the existence and notoriety of 
the custom, was held sufficient. The question was again mooted 
in the Court of Appeal in the case of Ex parte Crawcour & Co. 

(26 W. R. 733 ; 9 Ch. D. 419). By the agreement in that case 
the furniture was to become the property of the hirer upon the 
payment of the full amount of £6G, which was to be paid in 
certain instalments. The registrar held the agreement to be a 
bill of sale by the hirer, and void against the trustee in bank¬ 
ruptcy for want of registration. This was of course wrong, as 
the furniture had never become the property of the hirer. The 
appeal was consequently allowed, and the case referred back to 
the registrar to tiy the question of reputed ownership. The 
decision of Mr. Justice Berwick, in an Irish case in 1860 
(Re Hume, 10 Ir. Ch. 100), was to the effect that such a custom 
was not established to contradict the reputed ownership ; and a 
similar decision was given on the equity side in the case of a 
billiard table, a custom having been alleged for manufacturers 
to send out tables on the hiring system (In re Shaw, Ir. Rep. 

U Eq. 632). In a case where a tradesman sold his household 
furniture to a furniture dealer, and hired it back at 12s. 6cZ. a 
week, the goods were held to be in the reputed ownership of 
the former (Ex parte Lovering, In re Jones (No. 2), L. R. 

.9 Ch. 621). 

It is now established as a notorious custom in the business of 
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hotel-keepers to hire their furniture. Consequently the mere 
fact of the furniture being in the hotel does not raise any pre¬ 
sumption or repute of ownership in the hotel-keeper. The 
custom is so well known that the Court will take judicial notice 
of it (Crawcour v. Suiter, C. A., 1881, May 9, 18 Ch. D. 30 ; Ex 
parte Turquand, In re Parker, C. A., 1885, Feb. 20, 14 Q. B. 13. 
030). This does not disentitle a creditor from assuming that 
an ordinary householder is the real owner of the furniture 
within his house (Ex parte Brooks, In re Folder, C. A., 1883, 
March 8, 23 Ch. D. 201). But as such goods would not be in 
the possession of the bankrupt in his trade or business, that 
will of course be of no importance in a question arising under 
the Act of 1883. 

The system adopted in the music trade of letting pianos on 
hire is so general, as probably to amount to a custom that will 
exclude reputed ownership. In a case before the Chief Judge 
in Bankruptcy the custom of letting pianos on what is called 
“ the three years’ system ” was proved to be established, so that 
the ordinary creditors of a baukrupt must be reasonably pre¬ 
sumed to have known it, and it was held good accordingly (In 
re Bhmshard, Ex parte Hattersley, 8 Ch. D. 601). It has been 
held to be an established custom in the printing trade to let 
printing machinery, although not type (Ex parte IIufjhes,In re 
Thaclcrah, 5 Morrell Bankruptcy Cases, 235). It has been like¬ 
wise held, on the balance of evidence, to be proved, as a custom 
of the upholstery trade, that manufacturers should leave their 
patterns in the possession of retail dealers (Re Lay , Ex parte 
Woodward, 188G, 54 L. T. 683). The custom of agistment has 
been held notorious, so that no repute of property arises in stock 
which are found to be grazing on the land occupied by a farmer 
(Re Woodward, Ex parte Huy<jins, 1886, 54 L. T. 083 ; In re 
Burke, 19 L. R. Ir. 5G4). 

The result of the above cases of notorious custom is aptly 
embodied in the language of the section of the Act of 1883 by 
the words “ under such circumstances that he is the reputed 
owner thereof.” But the cases arc no less instructive as to the 
principles of construction which apply no less to the latter than 
to the former Act. Under the Act of 1883 it has been held by 
Mathew, J., that pictures lent by the proprietor to the artist 
who painted them, to be exhibited by him at a public gallery, 
are not in the reputed ownership of the artist (Ex parte Dudgeon , 
In re Cook, 1884, W. N., p. 124). 
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It is to be observed that the fact of the debtor being a 
«trader n is no longer important with regard to this section ot 
the Act, except in so far as the goods are in his possession, Ac., 
“ in his trade or business.” Thus the last trace of the distinction 
in English Bankruptcy law between traders (a5 a class of persons) 
and persons not being traders, is done away with. For it will 
be seen that the condition of the debtor being a trader, m 
section 6 (sub-sect. 5) and section 87 of the Act ot 18C9, is 
altered in the more recent Act, see p. 123, ante, and p. 219, 
post} It has been held that the practice of selling surplus 
produce of a garden, occupied in the usual way as part of a resi¬ 
dential property did not constitute a trade or business within 
the meaning of the Act of 1883 (In re Wallis , Ex parte Sully, 
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14 Q. B. D. 950). 


I have already adverted to the proviso regarding things in “Debts due to 
action, and now revert to the exception from that proviso, the courseof m 
namely, “debts due” to the bankrupt “in the course of his hi* trade or 

J ~ , i r business 

trade or business.’ Such debts remain subject to the rule ol excepted from 

reputed ownership. In regard to these debts, therefore, it is tho P rovbo - 

still important to consider the question, when there is an assign- iStice nwwry 

ment of the debt, what notice of the assignment is necessary to to determino 

determine the reputed ownership of the original creditor. ship. 

Where the debtor is a company, it is not sufficient that the Notice, how 
secretary or directors had some casual notice or knowledge of si ven> 
the fact of the assignment; the principle is that notice, 
although it need not be given formally, must be given to some 
official of the company in such a manner that it becomes his 
duty to see that the notice is recorded and acted on (Edwards 
v. Martin , L. It. 1 Eq. 121; Lloyd v. Bands, L. R. 3 Ch. 448 ; 

Ex parte Agra Bank, L. R. 3 Ch. 555 ; Alletson v. Chichester, 

L. R. 10 C. P.319). 

The notice, in order to bar reputed ownership, must of course 
be given before the adjudication of bankruptcy (Ex parte Cold - 
weU, In re Currie, L. R. 13 Eq. 188), and before any act of 


1 The following may he referred to L. R., 10 Ch. 172; Ex parte Me* 

as cases of general principle upon George, hi re Stevens, 20 Ch. D. 697 ; 

the question, who is a trader. Ex Ex parte Salaman,In re Taylor, 21 

parte Paterson , 1 Rose, 402 ; New - Ch. D. 394. The question depended 

land v. Bell, Holt, 221 ; Ex parte not upon occasional acts, but upoi\ 

Lavender, 4 Dea. & C. 487 ; Ex general intention, 

parte Schomberg, In re Schombcrg , ‘ 
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bankruptcy to which the title of the trader relates back, and 
of which the person relying on the assignment had notice at 
the time of that transaction {Lees v. Whiteley, L. R. 2 Eq. 



‘debt 


Where a security is given by deposit of a document or 
instrument of obligation, e.g., a policy of assurance, it has been 
decided that the question whether notice is necessary in order 
to prevent reputed ownership, depends on whether the intention 
of the transaction is to transfer an interest in the debt, or only 
to give a dry lien upon the document or instrument. In the 
former case notice had been held necessary (Green v. Ingham, 
L. R. 2 C. P. 525); in the latter, unnecessary {Gibson v. Over-, 
bury, 7 M. & W. 555). 

The principle is that where the interest in a chose in action 
is intended to be transferred, the consent of the transferee to 
any power of disposition remaining in the transferor is with¬ 


drawn by notice to the debtor in the obligation, and the neglect 
to give notice is evidence of consent by the true owner, the 
transferee, to such power of disposition remaining in the 
transferor {Ex parte Stewart, 11 L. T. N. S. 554). 

A. was a contractor for the supply of meat to an asylum. He 
assigned the contract to B., who supplied the meat in A.’s name. 
On the bankruptcy of A. it was held that the debt of the asylum 
then due for meat supplied, being a debt due to A. in the 
course of his business, and the asylum having no notice of the 
arrangement between A. & B., which was virtually an assign¬ 
ment of the debt to B., was in the reputed ownership of A. 
{Coolce v. Hemming, L. R. 3 C. P. 334). This was the decision 
of the majority {Bovill, Bgles and Keating), but it was dissented 
from by 1 Villes on the ground that B. having supplied his own 
meat was the real creditor for its price; A. being merely a 
trustee for him, aud never having been the real creditor upon 
the debt due for the goods so supplied. It is proper to add 
that the case was ultimately compromised, so that the decision 
of the majority was not acquiesced in, and I am inclined to 
think Mr. Justice Willes view of the transaction was the 


correct one. 

It has been decided that " debts due ” in this clause is not to 
be confined to debts actually payable at the time of the bank¬ 
ruptcy, and on the other hand, it is not to be extended to 
obligations which arc merely contingent. “ Marginal notes ” 
given by bankers, admitting themselves accountable fur certain 
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sums on receipt of advice of the due payment of certain bills, 
have been construed to belong to the class of contingent 
obligations, and not within the exception as to “ debts due in 
the course of business (.Ex parte Kemp, In re Fastnedge, L. R 
9 Ch. 383). The Act of 1883 avoids any difficulty of this kind 
by the insertion of the phrase “ or growing due,’ and an illustra¬ 
tion will be found in the case of Re Davis, Ex parte Rawlings 
(GO L. T. 15G), contrasted with the following case (ibid., p. 157), 
where notice had been given. 

It has been decided that the provisions as to reputed owner** 
ship on bankruptcy arc not by reason of the 10th section of the 
Judicature Act, 1875 (see p. 225, infra) imported into the 
liquidation of companies. So that where a company has 
assigned a trade debt, but the assignee lias not given notice to 
the debtor, the assignment is good against the company and the 
creditors claiming through them in the liquidation, although it 
would not have been good against a subsequent assignee giviug 
value on the faith of the absence of any notice (Gorringe v. 
Irwell, <I'C., Works, 1880, Nov. 16, 34 Oh. D. 12S); and although 
it would not have been good against a subsequent assignee 
giving value on the faith of answers to inquiries made of the 
debtor as to the title (Dearie v. Hall, 3 Russ. 1). 

I have already (p. 138, supra) adverted to the doctrine of 
reputed ownership which exists independently of statute by the 
law of Scotland. I shall now advert to a decision of the Court 
of Session in Scotland (Edmond v. Mowat, reported 7 McPher¬ 
son, 59), which affords a particularly good illustration of that 
doctrine. 

A., a proprietor of bathing machines on the shore of Aberdeen, 
entered, in Nov., 1847, into a transaction with his father-in-law 
(B.), purporting to be a sale by A. to B. of his bathing machiues 
and the appurtenances (called “the bathing establishment”) for 
the price of £100. In March, 1848, the estate of A. was seques¬ 
trated under the Bankruptcy Act (Scotland), 1856. In February, 
1849, B. executed a deed transferring the “ bathing establish¬ 
ment ” to C. (A.’s father), in consideration of the latter having 
advanced the money to pay the original price. C. died in 1853 
having, by a testamentary deed, bequeathed the “bathing 
establishment ” to D. (a son of A., then a young boy), declaring 
that the same should be managed for D.’s behoof during his 
minority, by A. Neither tlie purported sale to the father-in- 
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Tn Scotland, in 
goods sold but 
not delivered, 
the true 
ownership 
remains with 
the seller. 


Effect of 
Mercantile Law 
Amendment Act 


law (B.) nor the transfer to the father (C.) was ever followed by 
delivery, but the bathing establishment remained in the posses¬ 
sion and management of A. Various steps having been taken 
in the sequestration, the sheriff, in February, 1855, pronounced 
an order discharging the bankrupt (A.) of all debts and obliga¬ 
tions contracted by him or for which he was liable at the date 
of the sequestration. After his discharge A. engaged anew in 
business and died in February, 18G7, having all along continued 
in the possession and management of the bathing establishment, 
and being, from the time of his discharge, believed and reputed 
to be the owner of it by those with whom he dealt and by the 
public at large. On the 1st of March, 18(17, the estates of A. 
(theu deceased) were anew sequestrated under the Bankruptcy 
Act. The Court decided that, under these circumstances, the 
title of the trustee in the second bankruptcy to the bathing 
establishment, prevailed in competition against D., who claimed 
it under his grandfather (C.’s) bequest. 

The legal effect of the transactions above mentioned was, 
according to the view taken by the Court, the following:— 
Assuming the bona. fide* of the sale in 1847, it was, not having 
been followed by delivery, a mere personal contract, and A. was, 
at the date of his sequestration in March, 1848, undivested 
owner of the bathing establishment, which was clearly moveable 
property, or, as we should say, a mere chattel. By the confirma¬ 
tion of the trustee in the sequestration, A. became divested of 
the property in favour of the trustee. When the bankrupt 
received his discharge in 1855, he did not thereby become 
revested in this property ; but he acquired the capacity to 
acquire property, and therefore the bathing establishment being 
still left in his uncontrolled possession, with no apparent right 
in any one else, was in a condition to raise a reputed ownership ; 
and the repute thus raised being undisturbed until his death, 
must receive effect in the ensuing sequestration. 

The question was mooted what would have been the effect, 
in case A. had not been divested of the property by the first 


(Scotland), 1850 . se q ue stration, of the Mercantile Law Amendment Act (Scot¬ 
land), 185G, which (section 1) enacts that “ where goods have 
been sold but the same have not been delivered to the pur¬ 


chaser, and have been allowed to remain in the custody of the 
seller, it shall not be competent for any creditor of such seller, 


after the date of such sale, to attach such goods as belonging 


to the seller by any diligence or process of law, including 
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sequestration, to the effect of preventing the purchaser or 
others in his right from enforcing delivery of the same, 
had been decided that, notwithstanding the Mercantile Law 
Amendment Act, it is still the law in Scotland that the pro¬ 
perty in goods sold and undelivered remains in the seller 
(Wyper v. Harvey, 23 D. 606): and further that the possession 
of goods left with the seller so as to leave him in the full enjoy¬ 
ment and use of them, is not a mere “custody” within the 
meaning of the Act {Sim v. Grant, 24 D. 1033). So that where 
goods sold are left with the seller under such circumstances as 
would raise reputed ownership in England, by Scotch law the 
undivested ownership of the seller would still be attachable by 
the creditors. The case of Me Bain v. Wallace, 1881 (6 App. 
Ca. 588), confirms the view that in all questions with creditors 
the effect of the Mercantile Law Amendment (Scotland) Act, is 
practically to assimilate the laws of the two countries. It was 
there held, on a shipbuilding contract, that, as between the 
buyer and the creditor of the shipbuilder, the property was in 
effect, transferred. But there was held to be no reputed owner¬ 
ship in the shipbuilder by reason of the ship being in his 
yard. 

It seems therefore that in Scotland the common law will in 
all cases afford to creditors the protection which in England is 
given by the reputed ownership clause of the Bankruptcy Act, 
as well as by the Bills of Sale Acts (to be presently considered); 
and this protection is not, in regard to reputed ownership, con¬ 
fined to the creditors in bankruptcy, but extends to the execu¬ 
tion creditor as well {Edmond v. Mowat, supra, 7 McPh. 
62, note)} 

In a question under the English statute the reputed owner¬ 
ship at the time of the bankruptcy is immaterial, if the trustee 
under that bankruptcy disclaims interest in the goods {Meggy 
v. Imperial Discount Co., 26 W. R. 342, 3 Q. B. D. 711). In 
this case the trustee in a liquidation, on the joint petition of B. 


1 In Scotland, on tlie other hand, 
the owner in fee of a mill or manu¬ 
factory, can give a better security 
over the chattels, in favour of the 
hentable creditor, than an English 
millowner can. The heritable cre¬ 
ditor, by reason of an attornment 
clause implied in his inqrtgagc, has 
the right to proceed against the 


chattels by a diligence called poind¬ 
ing of the ground; and as it has been 
decided that this process is neither 
“ distress ” nor “ sequestration,” the 
creditor in the heritable security 
appears to be in a better position 
than a landlord, in case of bank¬ 
ruptcy or of liquidation of a com¬ 
pany. 
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& 8., by the instructions of B.’s separate creditors, left B.’s 
household furniture in his possession, not to be realized until 
further orders. Subsequently B. mortgaged the furniture, and 
again became a liquidating debtor. At the time of filing the 
second petition the mortgagee had taken possession of the 
goods, so that the trustee in the second liquidation could not 
have maintained a title by reputed ownership. He disclaimed, 
and the question was between the mortgagee who had taken 
possession and the trustee in the former liquidation. It was 
argued that the trustee was estopped against the mortgagee, by 
having represented the debtor as the owner of the furniture. 
But it was held that, in the absence of any proof that the 
trustee or the creditors lie represented knew that the debtor 
was employing his furniture as a means of raising money, the 
doctrine of estoppel did not apply. It is to be observed that 
theic was no question here of the creditors generally being 
deceived by a false appearance of wealth ; and the reasoning 
of the judges in the Court of Appeal would apply to a question 
of Scotch, as well as of English law. 

It will have been observed that the property of the bankrupt 
divisible amongst his creditors does not comprise property held 
by the bankrupt on trust for any other person. This includes 
separate property of the wife as to which no trustee has been 


appointed by the marriage contract. And where a marriage 
contract has been made abroad, which, according to the con¬ 
struction put upon it by the foreign law, gives a separate property 
to the wife in chattels belonging to her at the time of the 
marriage or accruing to her by donation or inheritance, the 
possession by the husband of such chattels must be treated as 
being in trust for the wife under the contract; so that they are 
not property divisible amongst the creditors under the Act (Ex 
jparte Sibcth, In re Sibeth , C. A., 1884, Jan. 16, 14 Q. B. D. 
417). 


4. Questions under the Bills of Sale Arts. 


4. Bills of Sale 
Acts, sec division 
of subject, p. 118, 
inipra. 

The first Bills 
of Sale Act, 

17 A 18 Viet, 
c. 30. 


4. It will be convenient to refer to these Acts in their order 
of date, and in the first instance to advert to the original Bills 
of Sale Act of 1854 (17 & 18 Viet. c. 36), which, though since 
formally repealed, forms, along with the case law founded on it, 
the basis of the law now in operation in England. The object 
of this Act, as stated in the preamble, was to provide a remedy 
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against frauds upon creditors “ by secret bills of sale of personal Part II 

chattels, whereby persons are enabled to keep up the appearance s--— 

of being in good circumstances and possessed of property, and 
the grantees or holders of such bills of sale have the powei of 
.taking possession of the property of such persons, to the exclusion 
of the rest of their creditors.” This preamble, although not 
expressly re-enacted in the later Acts, gives the key to the 
reasons on which the legislation was based. 

The Act proceeded to enact (section 1) that every “ bill of 
sale of personal chattels ” should be registered according to the 
provisions of the Act, “ otherwise such bill of sale shall, as 
against all assignees of the estate and effects of the person 
whose goods or any of them are comprised in such bill of sale 
under the laws relating to bankruptcy or insolvency, or under 
any assignment for the benefit of the creditors of such person, 
and as against all sheriffs officers and other persons seizing any 
property or effects comprised in such bill of sale in the execu¬ 
tion of any process of any Court of law or equity authorizing 
the seizure of the goods of the person by whom or of whose 
goods such bill of sale shall have been made, and against every 
person on whose behalf such process shall have been issued, be 
null and void to all intents and purposes whatsoever, so far as 
regards the property in or right to the possession of any personal 
chattels comprised in such bill of sale, which at or after the time 
of such bankruptcy, or of filing the insolvent’s petition in such 
insolvency, or of the execution by the debtor of such assignment 
for the benefit of his creditors, or of executing such process (as 
the case may be), and after the expiration of the said period of 
twenty-one days, shall be in the possession or apparent posses¬ 
sion of the person making such bill of sale, or of any person 
against whom the process shall have issued under or in the 
execution of which such bill of sale shall have been made or 
given, as the case may be.” 

The second section enacts that if the bill of sale is given 
subject to a defeasance or condition or declaration of trust not 
contained in the body of the bill, the condition, &c., shall be 
taken as part of the bill of sale. The section is substantially 
the same with s. 10, sub-sec. 3, of the Act of 1878, set forth at 
p. 177, infra . 

The third, fourth, fifth, and sixth sections contain directions 
as to the keeping.and inspection of the register, and of entering 
up satisfaction. 
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r.vnT ii. The seventh section is as follows :— 

§3. 

—t -“ VII. In construing this Act the following words and 

o o 

LtfTof" expressions shall have the meanings hereby assigned 

terms. to them, unless there be something in the subject or 

context repugnant to such constructions (that is to 
say): 

The expression ‘ bill of sale ’ shall include bills of 
sale, assignments, transfers, declarations of trust 
without transfer, and other assurances of personal 
chattels, and also powers of attorney, authorities, 
or licences to take possession of personal chattels 
as security for any debt, but shall not include 
the following documents; that is to say, assign¬ 
ments for the benefit of the creditors of the 
person making or giving the same ; marriage 
settlements ; transfers or assignments of any 
ship or vessel or any share thereof; transfers 
of goods in the ordinary course of business of 
any trade or calling; bills of sale of goods in 
foreign parts or at sea ; bills of lading; India 
warrants ; warehouse - keepers’ certificates ; 
warrants or orders for the delivery of goods, or 
anv other documents used in the ordinary course 
of business as proof of the possession or control 
of goods, or authorizing or purporting to authorize, 
either by endorsement or by delivery, the possessor 
of such document to transfer or receive goods 
thereby represented : 

The expression ‘personal chattels’ shall mean 
goods, furniture, fixtures, and other articles 
capable of complete transfer by delivery, and 
shall not include chattel interests in real estate, 
nor shares or interest in the stock, funds, 
or securities of any government, or in the 
capital or property of any incorporated or joint 
stock company, nor choses in action, nor any 
stock or produce upon any farm or lands which 
by virtue of any covenant or agreement, or of 
the custom of the country, ought not to be re¬ 
moved from any farm where the same shall be 
at the time of the making or giving of such bill 
of sale : 
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Personal chattels shall be deemed to be in the 
1 apparent possession * of the person making or 
giving the bill of sale so long as the}' shall remain 
or be in or upon any house, mill, warehouse, 
building, works, yard, land, or other premises 
occupied by him, or as they shall be used and 
enjoyed by him in any place whatsoever, not¬ 
withstanding that formal possession thereof may 
have been taken by or given to any other person.” 

By the eighth and last section, the Act was not to extend to 
Scotland or Ireland ; but a similar Act (17 & 18 Viet. c. 55) was 
in the same year passed for Ireland. 

As to Scotland, an Act of this nature was unnecessary, 1st, 
because, in Scotland, the doctrine of reputed ownership exists 
independently of statute, and requires the active intervention 
(and not merely the withdrawal of consent) of the true owner 
to put an end to the presumption in the creditor’s favour ; and, 
2ndly, by reason of the principle that possession is uecessary 
to transfer the ownership in moveables (Bell’s Commentaries, 
Shaw’s Ed. pp. 518, 519). For (it may be observed in passing) 
that principle is not, so far as relates to the creation of a right 
in security, in any way affected by the Mercantile Law (Scot¬ 
land) Amendment Act, 185G (19 & 20 Viet. c. 60), which, in 
the case of a sale in the ordinary course of trade, assimilated 
the law of the two countries as to the rights of creditors and 
sub-purchasers. 

A curious effect of the Act not applying to Scotland, if the 
decision of V.-C. Bacon in Coote v. JecJcs , L. R. 13 Eq. 597, is 
correct, is that a security given by one English trader to 
another over goods in Scotland is effectual, although unregis¬ 
tered, against the trustee in bankruptcy of the debtor. V.-C. 
Bacon construed the Act to mean that a bill of sale of personal 
property situate in Scotland is not within the purview of the 
Act. This is an anomaly which would be best met by extend¬ 
ing in its entirety the Scotch law, so far as relates to the 
property in goods assigned by way of security , to all parts of 
the United Kiugdom. 


Part II. 
§3. 



The decisions under the Bills of Sale Act of 1854 (17 & 18 Decisions upon 
Viet. c. 36), so far as they relate to enactments and expressions the 6,31 Act °* 
embodied in the Act of 1878 (41 & 42 Viet. c. 31). are of Yi“ £ M). 18 
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Part II. course applicable to the construction of the later Act. Amongst 

those decisions the most important arc those which relate to the 
nature of the acts necessary on the part of the grantee to take 
the goods out of the “ apparent possession ” of the maker or 
giver of the bill of sale. 


‘ ‘ Apparent 
possession ” 
distinguished 
from rtputed 
ownership. 


Cases as to the 
meaning of 
“apparent 
possession.’ 


It is to be observed that “ apparent possession * is distin¬ 
guishable from reputed ownership in two ways.—For, first, in 
order to exclude reputed ownership, a friendly possession, pro¬ 
vided it is effectual so as to prevent the debtor disposing of the 
goods, is sufficient. But to exclude the “ apparent possession ” 
of the former owner the possession of the new owner must be 
apparent, i.e., complete and notorious as well as real (Ex parte 
National Assn ra nee Co., In re Francis, 10 Ch. D 408; Ex 
■parte Jay , In re Blenlhorn, L. R. 9 Ch. 697). Secondly , reputed 
ownership is excluded by an attempt, though unsuccessful, by 
the real owner, to get possession ; which is not the case with 
“ apparent possession.” These distinctions will further appear 
from the cases cited in the paragraphs immediately following. 

Where the goods are in a house not resided in by the giver 
of the bill of sale, and the grantee has handed to him the keys 
of the rooms where the goods are, and actually enters and puts 
his name on some of the goods, it has been held that the 
premises are not “ occupied ” by the former within the meaning 
of the construction clause of the Act. It was considered enough 
that 1 1 is occupation de facto had ceased, and the facts weio held 
sufficient to put an end to his apparent possession of the goods 
(Robinson v. Briggs, L. R. 6 Ex. 1). So goods in a furnished 
house which at the time of the bankruptcy is in the occupation 
of a third party as tenant of the debtor (Ex parte Morison, In 
re Westray , 28 W. R. 524), and agricultural implements which 
have been let by the debtor on hire (Lincoln Waggon Co. v. 
Mum ford, 41 L. T. N. S. 655), are not in the “apparent posses¬ 
sion ” of the debtor. 

But in a case where the grantee of the bill of sale failed to 
get access to the goods by reason of the owner of the house 
where they are refusing to admit him, it was held by the Court of 
Appeal (reversing the decision of the Exchequer Division) “ that 
the goods remained in the apparent possession of the giver of 
the bill of sale ” (Ancona v. Rogers, L. R. 1 Ex. D. 285). 1 In this 

i i n the case of Fader v. Finlay- mon Pleas Division a short time 
son, 24 W. K. 370, before the Com- previously to the decision of the Ex- 
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case the grantor of the bill of sale had, with the permission of Part II. 

the owner of a country house, placed his furniture and goods in ^ 

four vacant rooms, which he locked up, taking the key with 
him. These facts were construed by the Court of Appeal as a 
delivery of the use of the rooms by the owner of the house to 
the giver of the bill of sale, and not as a delivery of the goods 
by the latter to the former. But even on the latter hypothesis 
it was held that the owner of the house would have had posses¬ 
sion of the goods as bailee for the giver of the bill of sale, and 
his refusal (although wrongful) to deliver up possession pre¬ 
vented the apparent possession of the giver of the bill of sale 
from being determined. This case is very instructive as to the 
distinction between “ apparent possession ” within the Bills of 
Sale Act, and reputed ownership under the Bankruptcy Act. 

It is clear that under the circumstances reputed ownership 
would have been at an end. For by the demand of possession 
from the true owner, though uncomplied with, the goods would 
no longer have remained in the order and disposition of the 
bankrupt " with ^consent of the true owner ” (see Ex parte 
Ward , Re Couston, L. R. 3 Ch. 144, and other cases cited, 
p. 146, ante). It is also the opinion of the Court of Appeal 
in Ancona v. Rogers that furniture which has been delivered by 
the debtor into the custody of a bailee to keep under his orders 
is within his possession or apparent possession within the 
meaning of the Act. 

It will be remembered (see p. 145, supra) that furniture 
settled as the separate property of the wife is not within the 
reputed ownership of the husband though in his house. But 
if assigned by the husband who was previously completely 
owner of the furniture, remaining in his house has been held to 
be in his “ apparent possession” within the meaning of the 
Bills of Sale Act (Fowler v. Foster, 28 L. J. Q. B. 210 ; Ashton 
v. Blaelcshaw, L. R. 9 Eq. 510). 

In Pickard v. Man'riage (L. R. 1 Ex. D. 364; 24 W. R. 886) 


chequer Division in Ancona v. Boyers, 
the facts were that the clerk sent by 
the bill of sale holder got into a 
part of the house where lie could see 
the rooms where the goods were, 
but could not get into the rooms. A 
jury having found that the man 
bond fide intended to take possession, 
C.S.G. 


the Common Pleas Division gave 
effect to the title of the holder of 
the bill of sale. The ratio decidendi 
of this decision appears, however, to 
be overruled by the decision of the 
Court of Appeal in Ancona v. 
Rogers. 


\ 
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“ Apparent 
possession ” as 
expressly defined 
in the interpre¬ 
tation clause 
(sect. 4) of the 
Act. 


the execution debtor was manager of a dairy farm belonging to 
the plaintiff, and, as part of his wages, occupied a dairy farm 
belonging to the plaintiff, and to which the debtor had removed 
his own furniture. The plaintiff made him a loan on a bill of 
sale of the furniture, which remained on the dairy premises. 
I'he bill of sale contained a stipulation that the grantor was to 
have the possession and use of the furniture so long as the 
grautec should think fit; and the grantor paid a nominal rent 
for such use. The bill of sale being imperfectly registered, it 
was held unavailing against the execution creditor. 1 

The meaning given to “apparent possession” under the 
interpretation clause of the statute (section 1) is very extensive, 
but in applying the wide terms of this clause, regard is had to 
the general scope and purpose of the Act. The mere fact of 
the goods remaining in or upon the debtor’s house and premises 
will not invalidate an unregistered bill of sale, if possession is 
taken which is not merely formal, but actual, complete, and 
notorious. Thus, where the grantee of a bill of sale takes 
possession of the goods and advertises them for sale as the 
(foods of the giver oj the hill vohl under a bill of sale, sufficient 
is done to take the goods out of his “ apparent possession ” 
within the Act, although the goods still remain in the house of 
the debtor (Emmanuel v. Bridger , L. R. 9 Q. B. 287 ; compare 
Gough v. Everard, 2H.&C.1; Smith v. Wall, 18 L. T. 
N. S. 182). So where a receiver appointed under authority of 
the Court in an action for specific performance of an agreement 
to execute a bill of sale, takes possession of the goods in a 
public-house and serves the customers, the proprietor mean¬ 
time absconding, there is no apparent possession of the late 
proprietor, even if the Bills of Sale Act would otherwise have 
applied to the case ( Taylor v. Eckerslcy, L. R. 5 Ch. D. 740).- 
But it is not sufficient to send in broker’s men who remain in 
the house without in any way interfering with the use of the 
furniture by the giver of the bill of sale and his family, who 
continue to use it as before (Ex parte Jay, In re Blenkhorn, 
L. R. 9 Ch. G97 ; Ex parte Hooman, In re Vining, L. R. 10 
Eq. 63). Nor will it be sufficient if, in addition to the broker’s 
man being in the house, placards are posted announcing a sale 


1 See the later case of Gibbons v. taken to inform the public. 

Hickson , (under the Act of 1878, 3 This case is also reported on 

]). 171, infra), distinguished. There the appointment of an interim 
was an out-and-out sale, and means receiver, 2 Ch. I). 302. 
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of the furniture, there being nothing in the placards to show 
that the sale is not made by the maker of the bill of sale him¬ 
self (Ex pa/rte Lewis, In re Henderson, L, R 6 Ch, 627). Nor 
is it of any avail to placard a house with notices that possession 
has been taken, if possession has de facto not been taken {Re 
Henley, Ex parte Fletcher, 5 Ch, D, 809). But actual visible 
possession by a sheriff's officer excludes the apparent possession 
of the debtor (Ex parte Sajfery, In re Brenner, 16 Ch. D. 668), 
And when possession is taken by broker’s men under a bill of 
sale, as soon as a commencement is made of packing up and 
carrying away the goods, the apparent possession is determined 
(Ex parte Jay, In re Blenkhom , L, R 9 Ch. 697). 

The “time of such bankruptcy,” which is the criterion of the 
period to which the apparent possession in question is referred, 
has been construed to mean the time of the commission of an 
act of bankruptcy to which the title of the trustee can relate 
back (Ex parte Attwater, In re Turner, 5 Ch. D. 27). It was 
further decided by the Court of Appeal in this case, that the 
title of the holder of an unregistered bill of sale, who had no 
notice of the act of bankruptcy, is not protected by the 95th sec. 
of the Bankruptcy Act, 1869, that being a general enactment 
which cannot override the special provisions of the Bills of 
Sale Act. 


Part II. 



1 


“ Time of 
bankruptcy ” to 
which apparent 
possession 
relates. 




It has been held that an agreement, in consideration of an 
immediate advance, to execute “ on request ” a bill of sale of 
personal chattels, is not a bill of sale requiring registration 
under the Act; and, further, that a bill of sale given upon 
demand, and in accordance with such a previous agreement, is 
not, although given on the eve of bankruptcy, an act of bank¬ 
ruptcy or a fraudulent preference (Ex parte Homan, In re 
Broadbent , L. R 12 Eq. 598; Ex parte Izard, In re Cool 
L. R. 9 Ch. 275). 

An agreement of this kind is practically an evasion of the 
Act, but it has been decided that unless it can be inferred from 
the circumstances that the giving of the bill of sale is purposely 
postponed until the trader is in a state of insolvency, in order 
to prevent the destruction of his credit, which would result 
from registering the bill of sale, the transaction is good (Ex 
paHe King , In re King , 3 Ch. D. 256). 

On the other hand, it was decided, in Ex pevrte Fisher, Re 
Ash (L. R 7 Ch. 636,645), that such a postponement purposely 

M 2 


Agreement to 
execute “on 
request,” a bill 
of sale. 
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Part IT 



Successive bills 
of sale. 


An evasion 
partially suc¬ 
cessful urulcr 
the old Act. 


made would be “ evidence of an intention to commit an actual 
fraud against the general creditors.” And this principle was 
given effect to in Re Gibson, Ex parte Bolland (8 Ch. D. 230), 
by the Chief Judge (Bacon); and by the Court of Appeal in Ex 
•parte Kilner, In re Barber (13 Ch. D. 245), where it was held 
that the giving of the bill of sale having been postponed, the 
onus lay upon the holder to show the bona Jides of the trans¬ 
action, as well as the fact of a prior agreement. It should also 
be borne in mind that if at the commencement of the 
bankruptcy no demand has been made by the mortgagee for 
possession of the goods, the transaction would be defeasible by 
the trustee in bankruptcy under the reputed ownership clause 
(Ex parte Harding, In re Farehrotlicr, L. R. 15 Eq. 223). 

Possibly the extension of the definition of “ bill of sale ” 
under the new Act of 1878, to “any agreements, whether 
intended or not to be followed by the execution of any other 
instrument, by which a right in equity to any personal chattels 
or to any charge or security therein shall be conferred,” was 
meant to strike at agreements to execute a bill of sale on 
request: but, if so, the words are not very happily chosen to 
make the meaning clear. 


The giving and taking of a fresh bill of sale is evidence of an 

o o o 

intention to cancel the former bill, so that the property 
becomes revested in the assignor immediately before the new 
sale : and the transaction, though really an evasion of the Act, 
has been held not to be conclusive evidence of a scheme to 
defraud the creditors (Hollingsworth v. White, 10 W. R. 619 ; 
Ex parte Harris, In re Pulling, L. R. 8 Ch. 48; Sniale v. 
Burr, L. R. 8 C. P. 64; Ramsden v. Lupton, L. R. 9 Q. B. 17). 
The decision in the last cited case appears to run counter to 
the opinion of the Lords Justices James and Mellish in the case 
of Ex parte Cohen, In re Sparke (L. R. 7 Ch. 20). But the 

transaction in cjuestion in this case was in effect an assignment 
of the whole of the debtor’s property in security of a past debt, 
and therefore void as an act of bankruptcy. That there was 
also an evasion of the Bills of Sale Act was some evidence 
of an actual intent to defraud ; but at all events it did not 
make the transaction any better. This is what the decision in 
the case last mentioned amounts to. It is followed by the 
decisions, to the same effect, in Ex parte Stevens, In re 
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Stevens (L. R. 20 Eq. 786); Ex parte Payne, In re Cross (11 ****“• 

Ch. D. 539). v --" 

The device of giving successive bills of sale so as to preserve of 

the security without registration is now effectually guarded 1878. 
against by sec. 9 of the Act of 1878. 

If an agreement to give a bill of sale upon request, or upon Equitable assign- 

° *4 11 ment to be good 

any other condition subsequent, is relied on as an equitaoLe creditors 

assignment of the goods, the non-registration of the agreement must be regia- 
on a bill of sale has been held an insuperable objection to the 
title of the person relying on the agreement, as against the 
execution creditor or trustee in bankruptcy {Ex parte Maclcay, 

In re Jeavons, L. R. 8 Ch. 643 ; Ex parte Conning, In re 
Steele, L. R. 16 Eq. 414). I must observe, in passing, that 
there would be great difficulty in supporting the proposition 
that an agreement to assign upon request can be a good equit¬ 
able assignment so as to confer any immediate right in security. 

Upon this point I refer to the judgments of the Lords, and 
particularly that of Lord Cairns, pronounced in the case of 
Shaw v. Foster, L. R. 5 H. L. 321. As soon as the request is 
made, however, there is authority for saying that an equitable 
assignment is effected {Ex parte Izard, In re Cook, L. R. 9 Ch. 

271, 275). That a transaction which is relied on as an equitable 
assignment must, in order to be valid against the execution 
creditor, be registered as a bill of sale, was again laid down in 
the case of Edwards v. Edwards (2 Ch. D. 291). The effect 
of the Act of 1878, in regard to equitable assignments, is to 
affirm by statutory authority the principle established by the 
above cases. This is done by the 4th section, which extends 
the definition of a bill of sale to an agreement conferring a 
right in equity to any personal chattels. 

In Ex parte Leman, In re Barnaul (4 Ch. D. 23), a bill of Held > under tbo 
sale of chattels was executed but not registered. The mortgagor thaMho effect 
executed a second bill of sale of the same chattels to another of avoidanco b 7 

i . . . . an execution 

person, which was registered. Afterwards the mortgagor filed creditor is to 

a liquidation petition. It was held, affirming the decision of JXaltogethL° f 

the Chief Judge in Bankruptcy, that the second mortgagee was 

entitled to such of the chattels as had not been seized by the 

first mortgagee before the liquidation. This decision was 

followed in Ex parte Payne, In re Cross (11 Ch. D. 539) ; and 

both decisions are in accordance with the decision of the Queen’s 
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Pa “ n * Bench in Richards v. James (L. R. 2 Q. B. 285). In the last- 

—^-' mentioned case (by the judgment of the Court consisting of 

Cockburn, C.J., Blackburn, and Lush, JJ.) it was laid down 
(p. 291) that the consequence of avoiding a hill of sale by an 
execution is to avoid it altogether, and that in no other way 
can due effect be given to the statute. The same principle was 
applied in Chapman v. Knight, 5 C. P. D. 308. Goods belong¬ 
ing to K. and in the house occupied by him, were sold by the 
sheriff, who was formerly in possession under a ji. fa., and who 
gave the purchaser an inventory and receipt. The purchaser 
assigned the goods toH., a trustee for K.’s wife. She, with the 
authority of the trustee, sold them to W.; and W. let them, on 
hire, to K. The goods all along remained in the house, and, 
therefore, in the apparent possession of K. Of the above- 
mentioned instruments of sale the last only (namely, the sale to 
W.) was registered as a bill of sale, and this was done in the 
name of Mrs. K. A judgment creditor of K. seized the goods 
in execution, and he was held entitled to them. The County 
Court judge, who had tried the case, so decided on this ground 
that the inventory and receipt given by the sheriff was a bill of 
sale within the Bills of Sale Act, 1871, and ought to have been 
registered, and not having been registered was void, and that 
W. could stand in no better position than the first purchaser. 
Mr. Justice Grove, on the authority of the judgment in Richards 
v. Janies, above quoted, thought this decision right. In this 
Lopes, J., however, did not concur, and both judges affirmed the 
decision of the County Court judge, on a ground which seems to 
me more questionable ; namely, that the bill of sale, which was 
registered, was not executed by H. the legal owner. But ifH. 
v ere once assumed to be the owner, I do not see how the Bills 
of Sale Act applies at all, there being no question of an execu¬ 
tion against H} 


1 The principle laid down in 
Richards v. James , was questioned 
by the Master of the Rolls in In re 
Artistic Colour Printing Company , 
21 Ch. D. 510; and it has since 
been decided by the Court of Appeal 
that, at all events, under the Act of 
1878, the avoidance only takes effect 
to the extent necessary to satisfy the 
execution. Ex parte Blaiherg , In re 
Toomer, 1883, Mur. 8, 23 Ch. D. 


254. It will be observed that the 
language of sec. 5 of the Act of 1882 
—as it avoids the bill of sale, except 
as against the grantor ,—is different 
from the language of either of the 
former Acts ; and that the avoidance 
by s. 9, under which most questions 
upon the Act have arisen, is clearly 
expressed as an absolute avoidance. 
The further criticism which I ven¬ 
tured to make on Chapman v. 
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In the above-mentioned judgment of Richards v. James ^*§3 ^ 

(L. R. 2 Q. B. p. 291) it is justly observed that there is nothing -V-- 

in the Act of 1854 (17 & 18 Viet. c. 36) which makes it neces¬ 
sary to register a bill of sale as against the holder of a subse¬ 
quent bill of sale, whether the latter be registered or not. The 
case of Meux v. Jacobs , in the House of Lords (L. R. 7 H. L- 
495) illustrates this. Under the Act of 1878 this observation 
will be subject to the effect of the clause in section 10 as to 
priority of registration. 

There was an amending Act in 1866 (29 &; 30 Yict. c. 96), 
which required the renewal of registration of every bill of sale 
once in every five years, and provided that a then existing 
registered bill of sale, where the period of five years had expired 
before the 1st of January, 1867, might be kept alive by the 
renewal of the registration before that date. 

I shall now state briefly the principal enactments of the Act The Bills of Sale 
of 1878 (41 & 42 Viet. c. 31), which, by sec. 23, repealed the 41&42 Viet. 
Acts of 1854 and 1866, under the proviso that, except as to the c - 31 - 
rule of construction mentioned in the 7th section (p. 173, infra), 
which was made retrospective, and except with respect to the 
renewal of registration provided for in the 11 th section (p. 182, 
infra), nothing in the Act should affect any bill of sale executed 
before the commencement of the Act, which, by the 2nd section, 
was fixed as at the 1st of January, 1879. 

By the 3rd section the Act applies to every bill of sale 
executed on or after that date (whether the same be absolute or 
subject or not subject to any trust) whereby the holder or grantee 
has power, either with or without notice, and either immediately 
or at any future time, to seize or take possession of any personal 
chattels comprised in or made subject to such bill of sale. 

By the 4th section the following construction is put upon 
the leading terms of the Act:— 

“ The expression ‘ bill of sale ’ shall include bills of sale, 

Knight , is borne out by a case in possession, cadit quastio as to the 

which it was decided, under the Act Bills of Sale Act. If she was in 

of 1882, that an objection to a bill possession, her right was carried by 

of sale having been granted by a wife the bill of sale which was duly 

—being merely an equitable owner— registered, JValrond v. Goldmann , 

is untenable. If she were not in 1885, Nov. 30 (16 Q. B. D. 121). 
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assignments, transfers, declarations of trust without 
transfer, inventories of goods with receipt thereto 
attached, or receipts for j) ttrehase moneys of goods , 1 
and other assurances of personal chattels, and also 
powers of attorney, authorities, or licences to take 
possession of personal chattels as security for any 
debt, and also any agreement , whether intended 
or not to he followed by the execution of any other 
instrument by which a right in equity to any 
personal chattels , or to any charge or security 
thereon, shall be conferred , but shall not include the 
following documents; that is to say, assignments 
for the benefit of the creditors of the person making 
or giving the same, marriage settlements, transfers 
or assignments of any ship 2 or vessel or any share 
thereof, transfers of goods in the ordinary course 
of business of any trade or calling, bills of sale of 
goods in foreign parts or at sea, bills of lading, India 
warrants, warehouse-keepers’ certificates, warrants 
or orders for the delivery of goods, or any other 
documents used in the ordinary course of business 
as proof of the possession or control of goods, or 
authorising or purporting to authorise, either by 
indorsement or by delivery, the possessor of such 
document to transfer or receive goods thereby 
represented:— 

“ The expression 4 personal chattels ’ shall mean goods, 
furniture, 3 and other articles capable of complete 
transfer by delivery, and {when separately assigned 
or charged) fixtures and growing crops, but shall 


' These words appear to have 
been suggested by a class of cases 
of which Allsop v. Day, (7 II. & N. 
457) is the leading authority. Sub¬ 
sequent cases before the new Act 
came into operation are Ex parte 
Cooper , In re Banin, (10 Ch. D. 313); 
and IVoodgatc v. Godfrey (5 Ex. D. 
24). The effective operation of 
these words in the new statute (if 
any) is, by the decision of the Court 
of Appeal in Marsden v. Meadows, 
(7 Q. B. D. 80) very limited. 

2 An assignment, of a ship built 


for a foreign government, and 
which could not he registered as a 
British ship under the Merchant 
Shipping Act, 1854, conies within 
the exception ( Union Bank of Lon¬ 
don v. Lcnanton, 3 C. P. D. 243). A 
‘dumb barge,’ plying on the Thames, 
is a ship or vessel within the Bills of 
Sale Acts. Gapp v. Bond, 1887, 
May 12, 19 Q. B. D. 200. 

3 The Act 16 & 17 Viet, c. 36, 
here added “ fixtures,” without any 
qualification. 
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not include chattel interests in real estate, nor 
fixtures {except trade machinery as hereinafter 
defined) when assigned together with a freehold 
or leasehold interest in any land or building to 
which they are affixed , nor growing crops when 
assigned, together with any interest in the land on 
which they grow , nor shares or interests in the 
stocks, funds, or securities of any government, or iu 
the capital or property of incorporated or joint- 
stock companies, nor choses in action, nor any 
stock or produce upon any farm or lands which by 
virtue of any covenant or agreement or of tlie 
custom of the country ought not to be removed 
from any farm where the same are at the time of 
making or giving of such bill of sale : 

“ Personal chattels shall be deemed to be in the * apparent 
possession ’ of the person making or giving a bill of 
sale, so long as they remain or are in or upon any 
house, mill, warehouse, building, works, yard, land, 
or other premises occupied by him, or are used and 
enjoyed by him in any place whatsoever, notwith¬ 
standing that formal possession thereof may have 
been taken by or given to any other person.” 

It has been held no objection to a bill of sale under this Act 
that it was given in pursuance of a previous parol agreement 
{Ex parte Hauxwell, In re Hemingway ,C. A., 1883, 23 Ch. D. 
626). 

Where an agreement was made, sanctioned by the Court in 
an administration action, for the sale of a wine-business, in¬ 
cluding the stock-in-trade, to one of the four sons of the testator 
who was interested under the will, and by one of the terms of 
the agreement it was provided that the trustees of the will 
should be entitled to a charge on the business and effects for 
the purchase-money which was to be payable at a’date after 
possession was to be given, it was held by Mr. Justice Kekewich 
that the term of the agreement creating the charge did not 
operate as a mere condition or modification of the sale, but 
operated as a superadded charge in the same way as if it bad 
been contained in another document, and therefore constituted 
a bill of sale (by the purchaser to the trustees) within the Act 
as being an agreement by which a right in equity to personal 
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chattels, or a charge or security thereon, is conferred {Coburn 
v. Collins, 1887, Feb. 19, 35 Ch. D. 878). 

A memorandum in writing signed in an auctioneer’s book, 
where without it the contract would not have been binding, 
having regard to the 17tli section of the Statute of Frauds, has 
been held to be a bill of sale within the section {In re Roberts, 
Evans v. Roberts, 188/, June 11, 36 Ch. D. 19G). There was a 
sale of farm produce by auction, and a haystack was knocked 
down to a purchaser. By the purchaser’s authority, and in his 
presence, the auctioneer’s clerk signed the purchaser’s name in 
the auctioneer’s book which contained the conditions of sale. 
The book was also signed by the auctioneer. No money was 
paid, nor did the purchaser remove any of the hay. Mr. Justice 
Kay observed that the sale was not in the ordinary course of 
business of the vendor, whose agent the auctioneer was. 

Chattels bequeathed by a testator to his son subject to a 
bequest for life to the widow who is in possession, are (so far as 
relates to the interest of the son) choses in action within the 
section {Ex parte Singleton, In re Tvitton, 1889, July 22, 61 
L. T. 301). And the right of the owner to furniture out on hire, 
which he mortgages by deposit of the hiring agreements, the 
mortgagee giving to the customers due notice of his security, 
has been held to be a chose in action, and therefore not within 
the Acts {Re Davis , Ex parte Rawlings, 1888, Nov. 15, 60 
L. T. 157). The Court of Appeal affirmed the judgment on the 
ground that the thing assigned was not personal chattels, but 
merely the benefit of a contract (C. A., 1888, Dec. 7, 22 Q. B. D. 
193). 

The cases as to fixtures previous to the Act of 1878 are 
referred to in the former chapter relating to fixtures (pp. 20 et 
seq., supra). The effect of the leading provision of this clause in 
regard to fixtures is to confirm (so far as relates to fixtures other 
than trade machinery) the rule in Ex parte Dalglish, and Ex 
parte Barclay. The rule is that, where assigned by a lessee by a 
mortgage giving power to the mortgagee to sever and sell them 
separately, the assignment to be valid as to the fixtures must 
be registered as a bill of sale; but where it did not give such 
power the fixtures remained in law attached to the leasehold 
interest in the land, and were not personal chattels. The effect 
of the exception in the latter part of the clause as to trade 
machinery is considered by the Court of Appeal in the case of 
In re Yates, Bacheldor v. Yates, C. A., 1888, Mar. 10, 38 Ch. D. 
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112 ; and it is there decided that where the trade machinery is 
attached to the freehold, and passes to the mortgagee by virtue 
of the mere conveyance of the fee, the mortgage is not an 
assignment of personal chattels or an instrument giving power 
to take possession of personal chattels within the Act. The 
reasoning in this case would appear to apply to a leasehold 
interest where the machinery is not expressly dealt with, but 
passes merely by the force of the assignment of the interest in 
the land, and so it has been held in Re busty, Ex parte Lusty , 
1889, Jan. 15, 60 L. T. 160. A distinction has been made in a 
case where there was an express power to sell building materials, 
and the Court construed the power as exerciseable without 
taking possession of the land under the mortgage (Climpson v. 
Coles , 1889, 23 Q. B. D. 465). 

Where the house wherein the chattels were, belonged to a 
person who had a key of the house, and though he did not sleep 
there went in and out as he pleased, it was held that the 
chattels were in his “ apparent possession ” (Seal v. Claridge, 
C. A., 1881, Mar. 18, 7 Q. B. D. 516). 

In Gibbons v. Hickson (34 W. R. 140.; 55 L. J. Q. B. 119 ; 
53 L. T. 910) stock-in-trade had been sold under an unregistered 
contract, and the vendor continued to manage the business as 
servant of the vendee at weekly wages. The name on the door 
of the shop had been changed, and circulars sent to creditors 
and others. The Court (Huddleston, B., and Cave, J.) held that 
the vendee had done more than take merely formal possession, 
and distinguishing the case from Pickard v. Marriage (p. 161, 
sujrra), held that the goods were not in the apparent possession 
of the vendor. 

It has been held that a clause in a building agreement 
stipulating that, in case of the builder’s default the land- 
owner may re-enter, and that on such re-entry all materials 
then on and about the premises shall be forfeited to and 
become the property of the landowner, does not constitute 
a bill of sale within the Act, inasmuch as although it is a 
licence to take possession of personal chattels, the possession is 
not to be taken “ as security for any debt ” (Ex parte Hewitt , 
In re Garrud, 16 Ch. D. 522; Brown v. Bateman, L. R. 2 
C. P. 272; Blake v. Iza/i'd, 16 W. R. 108). Nor does such a 
clause constitute an agreement whereby a right in equity to the 
personal chattels is conferred, there being no right in equity to 
any specific chattels before they are brought on the premises; 
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PA § 3. 11 aml the right beill 8’ after tlie chattels are brought on the 

y piemises, a legal and not merely an equitable one ( Reeves v. 

Barlow, C. A., 1884, Feb. 12; 12 Q. B. I). 436, affirming 11 
Q. B. D. 610). 

In Stevens v. Marston, C. A., 14 Nov. 1890, 39 W. R. 129, it 
was held^ by the Court of Appeal that a clause in a brewer’s 
lease of a public-house to the effect that the landlord should 
have the same remedies for any amount due by the tenant for 
liquors or goods sold as landlords ordinarily have for rent in 
airear, was a bill of sale within the meaning of the 4th section 
of this Act, as being “ a licence to take possession of personal 
chattels as security for a debt.” 

By the 5th section (which was new), the expression “personal 
chattels is further defined as comprising trade -machinery , 
that is to say, the machinery in any factory or workshop ex¬ 
clusive of (1st) the fixed motive powers, such as waterwheels and 
steam-engines, &c. ; (2ndly) the fixed power machinery, such 
as shafts, wheels, &c., which transmit the action of the motive 
powers ; and (3rdly) the pipes for steam, gas, and water. 

Articles which by this section are excluded from the definition 
of “trade machinery ” are not “personal chattels” within the 
definition in the 4th section ( Topham v. Grecnside Glazed Fire- 
Brick Company , 1887, Dec. 12, 37 Ch. D. 281). 

By the 6th section (which was also new), every attornment, 
instrument, or agreement, not being a mining lease, whereby a 
power of distress is given by way of a security for debt, shall 
be deemed a bill of sale of any personal chattels which may be 
seized under such power of distress; but it is provided that 
this enactment is not to extend to a mortgage of any estate 
or interest in any land, tenement, or hereditament which the 
mortgagee, being in possession, shall have demised to the 
mortgagor as his tenant at a fair and reasonable rent. This 
enactment does not supersede or interfere with the principle 
already noted (p. 115, ante) that an attornment clause in a 
mortgage which the Court conceives to be framed in order to 
enable a mortgagee to secure himself in case of bankruptcy by 
making a distress for a sham rent, is a fraud on the bankrupt 
law ( Ex parte Williams , In re Thompson , 7 Ch. D. 138; Ex 
parte JacJcson , In re Bowes , 14 Ch. D. 725 ; and compare In re 
Stockton Iron Furnace Co., 10 Ch. D. 353, a case in which the 
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Bills of Sale Act of 1882 did not come into question). The 
'proviso lias been construed and its effect considered by the 
Court of Appeal in the case of In re Willis, Ex parte Kennedy, 
1888, June 23 (21 Q. B. D. 384), who decided that the circum¬ 
stance of the rent being reasonable did not prevent the instru¬ 
ment from being a bill of sale within the section, and that the 
proviso applies, not to a case where the demise is created by the 
mortgage itself, but only to cases in which the mortgagee, 
having previously taken possession, has demised the premises to 
the mortgagor. 

This section does not, in a case where no personal chattels are 
seized or taken, affect the operation of the ordinary attornment 
clause in a mortgage deed in so far as it creates the relation of 
landlord and tenant between mortgagor and mortgagee (Mum- 
foi'd v. Collier , 1890, 25 Q. B. D. 279). 

By the 7th section (which was new, and made retrospective) 
it is provided that no fixtures or growing crops shall be deemed 
to be separately assigned or charged, by reason only that they 
are assigned by separate words, or that power is given to sever 
them from the land or building to which they are affixed, or 
from the land on which they grow without otherwise taking 
possession of or dealing with such land or building, or land, if 
by the same instrument any freehold or leasehold interest in 
the land or building to which such fixtures are affixed, or in the 
land on which such crops grow, is also conveyed or assigned to 
the same persons or person. The effect of this section has 
already been explained (p. 170, supra). 

The 8th section, which was substituted for the 1st section of 
the original Act, but simplified by leaving definition and 
machinery to be dealt with in separate sections of the Act, is as 
follows:— 

“ Every bill of sale to which this Act applies shall be duly 
attested and shall be registered under this Act 
within seven 1 days after the making or giving 
thereof, and shall set forth the consideration for 
which such bill of sale was given , otherwise such 
bill of sale, as against all trustees or assignees of 
the estate of the person whose chattels, or any of 

1 The period allowed by the former Act was 21 days. 
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them, are comprised in such bill of sale under the 
law relating to bankruptcy or liquidation, or under 
any assignment for the benefit of the creditors of 
such person, and also as against all sheriffs’ officers 
and other persons seizing any chattels comprised in 
such bill of sale, in the execution of any process of 
any Court authorising the seizure of the chattels of 
the person by whom or of whose chattels such 
bill has been made, and also as against every person 
on whose behalf such process shall have been issued, 
shall be deemed fraudulent and void 3 so far as regards 
the property in or right to the possession of any 
chattels comprised in such bill of sale which, at or 
after the time 2 of filing the 'petition for bankruptcy 
or liquidation, or of the execution of such assign¬ 
ment, or of executing such process (as the case may 
be), and after the expiration of such seven days are 
in the possession or apparent possession of the 
person making such bill of sale (or of any person 
against whom the process has issued under or in 
the execution of which such bill has been made or 
given, as the case may be).” 

This 8th section is repealed (so far as relates to assignments 
in security, and so as not to affect the validity of anything done 
or suffered under the Act before the 1st of November, 1882) by 
the loth section of the Bills of Sale Act (1878) Amendment 
Act, 1882 ( Swift v. Pannell, 24 Ch. D. 210). As, however, the 
effect of the Act of 18S2 is to re-enact with a more sweeping 
effect the substantial provisions of this section, it is not out of 
place to note the case-law bearing upon the section. 

The requirement as to setting forth the consideration was 
strictly construed by the Chief Judge (Bacon) in the case of 
Ex parte Carter , In re Thrcappleton (12 Ch. D. 908). But in 


1 In the former Act the words are 
“shall be null and void to all in¬ 
tents and purposes whatsoever.” But 
as the avoidance was expressly made 
as a<jainst certain classes of persons, 
these words would appear (hut lor 
the questionable decision of Richards 
v. James above discussed, p. 1GG, 
ante) to be simply unmeaning. 


3 Under the former Act the 
criterion was the “ time of bank¬ 
ruptcy, ,r which meant the commis¬ 
sion of the act of bankruptcy to 
which the title of the trustee, 
assignee, or trustee in bankruptcy 
would relate back (In re Turner, Ex 
parte Attwatcr , 25 W. R. 20G). 
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j Ha/nilyn v. Betteley (5 C. P. D. 327) it was held by the Common 
Pleas Division that, if the real consideration is disclosed, it is 
not necessary to set forth all the circumstances attending the 
transaction; and the recital that the consideration money was 
“ now paid to ” the grantor was held warranted by the fact that 
it was partly made up of various sums paid at his request to 
other creditors. It may be doubted whether the two cases 
here cited are consistent in principle. In Ex parte Charing 
Cross, &c., Bank, In re Parlces (16 Ch. D. 35), where the con¬ 
sideration was stated to be for £120 paid to the mortgagor at or 
before the execution, the fact being that only £90 was advanced 
and the remaining £30 retained for interest and expenses, the 
Court of Apj)eal decided that the bill of sale was void against 
the trustee in bankruptcy. A still stronger case was Hamilton 
v. Chaine, C. A., 1881, May 4, 7 Q. B. D. 319, affirming 7 
Q. B. D. 1, where the Court held the transaction vitiated by the 
retention by way of commission pursuant to a previous arrange¬ 
ment of £7 10s. out of the £700, which was stated to be the 
consideration. And a similar decision was given in an appeal 
in bankruptcy, in Ex parte Firth , In re Coiubam, 19 Ch. D. 
419. But the Court of Appeal also decided that it was 
unnecessary to set forth a collateral agreement as to the appli¬ 
cation of the consideration money (Ex parte National Mer¬ 
cantile Bank, In re Haynes, 15 Ch. D. 42), or as to the bill of 
sale not being registered (Ex parte PoppleweU , In re Storey , 
21 Ch. D. 73) ; or the fact that part of the consideration money 
had been retained for the solicitor’s costs and valuers fee 
actually due (Ex parte Challinor, In re Rogers, 16 Ch. D. 
260). They also decided that where accounts were stated 
between a debtor and creditor and a bill of sale given for the 
balance, made payable with interest, on demand by a notice in 
writing, the consideration was substantially and “ truly ” within 
the meaning of the Act, set forth by the words " in consideration 
of £ now paid.” (Credit Co. v. Pott, 6 Q. B. D. 295). So 
where a mortgage is made by a purchaser to his vendor to 
secure the balance of purchase-money payable under a con¬ 
temporaneous deed, it is substantially correct to recite the 
consideration as money paid by the vendor to the purchaser 
although the money is not actually paid and repaid (Ex parte 
BoUand, In re Roper, C. A., 21 Ch. D. 543). And where two 
advances were made on the 7th and lltli of July for £200 each, 
the former being made upon an undertaking to give a bill of 
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sale, and the latter at the time of the giving of the bill, which 
was on the 11th of July, it was held sufficiently accurate to say, 
“ in consideration of the sum of £400 on or immediately before 
the execution of these presents paid,” kc. (Ex parte Johnson, 
In re Chapman, C. A., 1884, 2G Ch. D. 338). And where a bill 
of sale was given in substitution for a previous bill which was 
discovered to be void, without any further consideration, it was 
held that the consideration was truly stated as “ £220 now 
paid,” that being, in fact, the total consideration of the former 
bill (Ex parte Nelson, Re Hockaday, 1887, Jan. 14, 35 W. R. 
204). But where money was retained by the creditor in a bill 
of sale to pay rent afterwards becoming payable to the landlord, 
the Court of Appeal held the requirement not to be satisfied 
(Ex parte Ralph t In re Spindler , 10 Ch. D. 98). And so where 
money was retained to meet running acceptances, &c., the Court 
of Appeal held the requirement not satisfied (Richardson v. 
Harris, 1889, Jan. 15, 22 Q. B. D. 268). 

In the case of Coburn v. Collins, 35 Ch. D. 373, cited on 
p. 170, supra, the purchaser of the business who had entered 
into possession, and who was liable under the terms of the 
agreement creating the charge for unpaid purchase money, was 
held to be, within the meaning of this section, “ the person 
making such bill of sale and, as he remained in the “ apparent 
possession ” up to the time of his bankruptcy, the charge con¬ 
tained in the agreement (not being registered as a bill of sale) 
was void against his trustee in bankruptcy. 

The 9th section was directed against a practice by which the 
former Act had been often evaded, of avoiding registration 
by making successive bills of sale, each within the period allowed 
for registration of the prior bill. Any subsequent bill of sale 
executed within the seven days and given as a security for the 
same debt as the prior bill, is declared void. 

The 10th section is as follows:— 

“ A bill of sale shall be attested and registered under this Act 
in the following manner :— 

“ ( 1 .) The execution of every bill of sale shall be attested 
by a solicitor of the Supreme Court, and the attesta¬ 
tion shall state that before the execution of the bill 
of sale the effect thereof has been explained to the 
grantor by the attesting solicitor ': 
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“(2.) Such bill, with every schedule or inventory thereto 
annexed or therein referred to, and also a tiue copy 
of such bill and of every such schedule or inventory 
and of every attestation of the execution of such 
bill of sale, together with an affidavit of the time of 
such bill of sale being made or given, and of its due 
execution and attestation, and a description of the 
residence and occupation of the person making 01 
giving the same (or in case the same is made or 
criven by any person under or in the execution of 
any process, then a description of the residence and 
occupation of the person against whom such process 
issued), and of every attesting witness to such bill of 
sale, shall be presented to and the said copy and affi¬ 
davit snail be filed with the registrar within seven 
clear days after the making or giving of such bill 
of sale, in like manner as a warrant of attorney in 
any personal action given by a trader is now by law 
required to be filed : 

“(3.) If the bill of sale is made or given subject to 
any defeasance or condition, or declaration of trust 
not contained in the body thereof, such defeasance, 
condition or declaration shall be deemed to be part 
of the bill, and shall be written on the same paper or 
parchment therewith before the registration, and 
shall be truly set forth in the copy filed under this 
Act therewith and as part hereof, otherwise the 
registration shall be void. 

" In case two or more bills of sale are given , comprising in 
whole or in part any of the same chattels , they shall have 
priority in the order of the date of their registration re¬ 
spectively as regards such chattels . 

" A transfer or assignment of a registered bill of sale need 
not be registered ,” 1 

% 

Upon sub-section (1) it was held by the Common Pleas 
Division in Davis v. Goodman (5 C. P. D. 20), that the enact¬ 
ment being imperative and for the protection of grantors from 
fraud, a bill of sale made since the Act and not attested according 
to its provisions is void even as between the parties . But this 
decision was reversed by the Court of Appeal (5 C. P. D. 128), 

tT't '*■'» • */&, a • v • * 

I The italics denote the provisions of the Act which were substantially new, 

C.S.G, N 
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holding these provisions of section 10 to be merely explanatory 
of the 1 equipments of section 8, which are sanctioned by nullity 
as "ffainst creditors only. In Ex part,’ Motion,d Mr mint He 
1,1 ve Haynes (15 Ch. D. 42), it is held that, if the 
attestation states (as directed by the Act), that the effect of the 
biH has been explained to the grantors, it is no objection to the 
validity of the bill of sale that no such explanation had in fact 
been made. In Penwarden v. Roberts, 1882, Mar. 15 (9 
Q. B. D. 13/), it was held no objection that the attesting 
solicitor was the solicitor of the grantee. It need hardly be 
said that the grantee himself (though a solicitor) could not be 
the attesting solicitor, Seal v. Claridye (7 Q. B. D. 510). In 
Tuck v. Southern Counties Deposit Bank, C. A., 1889 (42 
Ch. D. 4/1), it was held that the section applied to absolute 
assignments as well as to assignments by way of security, and 
that had both assignments been absolute their priorities would 
have been regulated accordingly. But the first assignment was 
not void, and therefore the second assignment, being by way of 
security, fell under the provisions of the subsequent Act of 
1882, section 5, and, not being made by “ the true owner,” was 
void except as against the grantor. 

In regard to the 2nd sub-section, tlie cases as to the suffi¬ 
ciency ot the description of the residence and occupation of the 
grantor and attesting witnesses, to satisfy the requirements now 
contained in this sub-section, are numerous. The principle is 
stated by Blackburn, J., in Larch in v. Xorth-Western Deposit 
Bank (L. R. 10 Ex. 04), as follows :—“ The object of the Act is 
to give notice to all who are likely to deal with the grantor of 
the bill of sale ; not to enable a person who is curious on the 
matter to trace him out, but to enable one who is asked to give 
him credit to know at once, by looking at the register, whether 
the person he is asked to give credit to has executed a bill of sale.” 
This statement is indorsed by Lord Coleridge, C. J., in Murray 
v. Mackenzie (L. R. 10 C. P. 028) ; and is substantially the ratio 
decidendi of the decision of Kay, J., in Sharp v. McHenry 
(38 Ch. D. 427). I shall now refer briefly to the cases. 

In the following, the requirements of the statute have been 
held to be not satisfied: —Hatton v. English, 7 E. & B. 94; 
Allen v. Thompson, 1 H. & N. 1.5 ; Taton v. Sanoncr, 3 H. & 
N. 280; Picka rd v. Bretz, 5 H. & N. 9 ; Dryden v. Hope , 3 L. 
T. N. S. 280 ; Beales v. Tennant, 29 L. J. Q. B. 188 ; Adams 
v. Graham, 33 L. J. Q. B. 71,12 W. R. 282 ; Ex parte Ifooman, 
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In re Vining, L. R. 10 Eq. G3 ; Brodrick v. Scale, L. R. C C. Part H. 

P. 98. All these turned upon an entire omission of description --— 

of the occupation, or (what comes to the same thing) describing 

a person who lias an occupation as “ gentleman or ‘ esquire 
only. In re Harris, 10 Ir. Ch. Rep. 100, the description “ of 
the City of Cork, law clerk,” was held insufficient. The follow¬ 
ing were cases of misdescription: Larch in v. North- Western 
Deposit Bank, L. R. 8 Ex. 80, and 10 Ex. G4 (Ex. Ch.) ; 

Murray v. McKenzie, , L. R. 10 C. P. 625; Cooper v. Davis, 

32 W. R. 329 (C. A.); Lee v. Turner , 20 Q. B. D. 173 ; Downe 
v. Salmon, 20 Q. B. D. 775. In Picard v. Marriage, 24 
W. R. 8SG, it was held that, where there were two attesting 
witnesses, the affidavit must give the descriptions of both. In 
Castle v. Downton, 5 C. P. D. 56, the affidavit stating that the 
grantor was “ until lately ” a commercial traveller, was held 
insufficient. In an Irish case, Be Fitzpatrick, 19 L. R. Ir. 20G, 
it was held that the grantor of a bill who, besides occupying a 
farm, carried on the business of a grocer and licensed victualler, 
was insufficiently described as “ widow and farmer.” An indi¬ 
vidual, assuming the name of a “ Bank ” of which he is “ sole 
proprietor,” is not properly described by that assumed name, 

In re Heseltine, Woodward v. Headline, C. A. from Ch. Div. 

21 January, 1891. 

In the following, the requirements have been held satisfied : 

— Attenborough v. Thompson, 2 II. & N. 559 (place of business 
equivalent to “ residence ”); Blackwell v. England (same 
point), 8 E. & B. 541; Sutton v. Bath 1 (“ gentleman ”), 3 H. 

& N. 382 ; Morewood v. South Yorkshire and River Dun Co. 

(“ gentleman ”), 3 H. & N. 798 ; Routh v. Roublot, 1 E. & E. 

850; Blaiberg v. Parke, 10 Q. B. D. 90 (identification of 
attesting witness) ; Jones v. Harris, L. R. 7 Q. B. 157 
(identification of place of residence by reference to copy bill of 
sale); Banbury v. White, 2 H. & C. 300 (incorporation by 
express reference of description in bill of sale); Foulger v. 

Taylor (same principle), 5 H. & N. 202; Hewer v. Cox ( falsa 
demonstrate, <&?.), 3 E. & E. 428 ; Briggs v. Boss, L. R. 3 

Q. B. 268 (" accountant,” but queere overruled by Larchin v. 
North-Western Deposit Bank, L. R. 10 Ex. G4, supr. cit.)\ 

1 In Sutton v. Bath the statement served in Castle v. Doumton, 5 C. F. 
in the rubric is to the effect that the D. 57, to be without foundation, 
burden of proof of an occupation There was, in fact, in Sutton v. Bath , 
lies upon the party seeking to ini- evidence that the grantor had no 
peach the bill of sale. This is oh- occupation. 

N 2 
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Gunlnor v. Shaw (misspelling of name), 24 L. T. N. S. 319; 
Grant v. Shaw, L. R. 7 Q. B. 700 (“government clerk”); 
Smith v. Cheese (“gentleman”), 1 C. P. D. GO; Lamb v. 
Brure (clerical error in date), 24 W. R. G45 ; Corbett v. Rowe 
(eiror in Christian name), 25 W. R. 59; Ex parte. Xational 
Deposit Bant', In re Wells (“ foreman tailor’s cutter” 
who also took in lodgers), 20 W. R. 024; Blount v. Harris 
(“ Acton, City of London ”), 27 W. R. 202 (C. A.) ; Cooper 
v, Ibberson, 29 W. R. 500 (several addresses substantially 
correct); Ex parte Me Hattie, In re Wood, 10 Ch. D. 398 
(“ County ” instead of “ County of City ” of Chester) ; Throssell 
v. Marsh, 1885, 53 L. T. 321 (description by only one of two 
tiades carried on on same premises); Sharp v. McHenry, Sharp 
v. Brown, 38 Ch. D. 427 (“Contractor and financial agent” as 
a description of a person who was formerly so) ; Greenham v. 
Child, 1889, 24 Q. B. D. 29 (person carrying on business in 
three places described only by one of them) ; Usher v. Martin, 
Nov. 7, 1889, 01 L. T. 778 (“ married woman ”); Central Bank 
v. Hawkins, 4 Feb., 1890, 02 L. T. 901. 

In Button v. Led (4 C. P. D. 354), it was held, contrary to 
the decision sixteen years previously (which it appears had not 
been followed by the practice), in London and Westminster 
Loan Co. v. Chace (12 C. B. N. S. 730), that the time to which 
the description in the affidavit ought to relate is the time of 
registration and not of executing the bill of sale. But Judge 
Bacon refused to apply this to a case where the debtor had 
in the meantime and without the knowledge of the creditor 
sailed tor America. In re Hewer, Ex parte Kalien, 21 
Ch. D. 871. 

It was held under the former Act that the production 
of a bill of sale with certificate upon it that “a document 
purporting to be a copy of a bill of sale, dated, &c., indorsed 
with the above names, was registered, &c.,” was no evidence 
that an affidavit had been filed complying with the require¬ 
ments of the statute (Mason v. Wood, 1 C. P. D. 03 ; see also 
Halkett v. Emmott, 47 L. J. Q. B. 430 ; 20 W. R. 032). It 

was, however, sufficient to produce a certified copy of the filed 
documents, including the affidavit, as well as of the entry in 
the office book of the filing ( Grindell v. Brandon, 0 C. B. N. S. 
698 ; Bath v. Sutton, 27 L. J. Ex. 388). The requirements for 
prirnd facie evidence are now simplified by section 1G of the 

Act of 1878. 
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Where there is an instrument combining a transfer of a bill 
of sale with a further charge, it has been held by the Court of „ 
Appeal that the instrument is, without registration as a new 
bill of sale, effectual as a transfer, to the extent, at least, of the 
amount remaining due on the original bill of sale (Hoi ne v. 
Hughes, G Q. B. D. 076). To satisfy the requirements of 
showing the “ due attestation,” the affidavit must state that the 
solicitor was present at the execution, and it is not enough for 
the affidavit to verify his signature (Sharpe v. Birch, 8 Q. B. D. 
Ill ; Ford v. Kettle , C. A., 1882, May 2G, 9 Q. B. D. 139). 
But it has been held enough that the affidavit stated that the 
deponent was present, that the bill of sale was duly attested, 
and that the deponent and the solicitor were the only attesting 
witnesses (Cooper v. Zefferf , 32 W. R. 402 (C. A.)). 

The 3rd sub-section is substantially a re-enactment of section 
2 of the former Act. Under that section it was held that a 
parol agreement previous to the making of the bill of sale, that 
the price mentioned in the bill of sale should be payable by 
weekly instalments, was a condition within the meaning of the 
section (Ex parte Southam , In re Southam , L. R. 17 Eq. 578). 
But a memorandum merely stipulating for something which 
may make the position of the grantor more onerous than 
appears by the bill of sale itself, is not such a condition (Ex 
parte Collins, In re Lees , L. R. 10 Ch. 367). Nor is a parol 
agreement, made at the time, not to register the bill of sale (Ex 
parte Popplewell , In re Storey, 21 Ch. D. 73). The condition 
or declaration of trust pointed at, is a trust in favour of the 
grantor, and does not apply to a trust in favour of a third party 
(Robinson v. Collingwood , 13 W. R. 84). In a case where a 
bill of sale was given for £80, repayable with interest by instal¬ 
ments, in accordance with the schedule to the Act of 1882, and 
at the same time a promissory note was given for a larger sum 
payable by instalments so as to correspond to the sum’s payable 
under the bill of sale, the note containing a stipulation that in 
case of default in payment of any instalment the whole of the 
larger sum should become due and payable; it was decided by 
the Court of Appeal that the effect of the promissory note was 
to render the goods liable to be redeemed upon the performance 
of a condition not contained in the registered bill of sale, that 
the unregistered promissory note constituted a defeasance 
under section 10 of the Act of 1878, and that the bill of 
sale was bad (Counsell v. London and Westminster Loan 
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ami Discount Co., 19 Q. B. D. 512). But a mere collateral 
security is not a defeasance (Carpenter v. Been, C. A., 1889, 
July 5, 23 Q. B. D. 5(10). 


Hie clause of this section relating to priorities is co-ordinate 
with and not subordinate to the first clause, and does not relate 


back to section 8; so that priorities between two bills of sale 


depend on the date of registration, whether there is or is not a 
competing title of an execution creditor or trustee in bank- 
ruptcy (Conelly v. Steer, C. A., Mar. 19, 1881 ; Lyons v. 
Tucker, C. A., 1881, June 21, 7 Q. B. 1). 523, reversing 0 
Q. B. D. GGO). 


Section 11 provides for the renewal of the registration every 
five years. The affidavit for this purpose must state the names, 
Ac., of the parties as stated in the bill of sale, and this must be 
strictly complied with (Ex parte Webster, In re Morris, 22 
Ch. D. 13G). Section 12 makes provision as to the form of the 
register and the index of names to be kept by the registrar. 

Sections 14 and 15 make provisions for the rectification of 
the register in regard to mistakes through inadvertence ; and 
for entry of a memorandum of satisfaction. It has been decided 
that a bill of sale, which, at the date of the coming into opera¬ 
tion of the Bills of Sale Act, 1878, was void for want of 
renewal of registration, cannot be renewed by an extension of 
the time under section 14 (Askew v. Lewis, 1883, Mar. 12, 
10 Q. B. D. 477; In re Emery, Ex parte Official Receiver, 
C. A., 1888, July 20, 21 Q. B. D. 405). Nor can the time in 
any case be extended so as to defeat a right which has already 
vested in an execution creditor (Crew v. Cummings, C. A., 
1888, Aug. 9, 21 Q. B. D. 420). But it has been held that an 
inadvertent omission in the affidavit for re-registration of the 
residences and occupations of the parties may be rectified by 
order of the judge under the 14th section (Re Dobbins 
settlement, 56 I». J. Q. B. 295; 57 L. T. 277). 

Section 16 provides, amongst other things, that any copy of 
a registered bill of sale, and affidavit purporting to be an 
office copy thereof, shall be primd facie evidence thereof, and 
of the fact and date of registration as shown thereon. 

The remaining sections relate to machinery; with the 
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exception of section 20, which enacts as follows“ Chattels 
comprised in a bill of sale which has been and continues to 
be duly registered under this Act shall not be deemed to be 
in the possession, order, or disposition of the grantor of the bill 
of sale within the meaning of the Bankruptcy Act, 18G9. 
This was an important change in the law, and rendered the 
security afforded by a registered bill of sale much more trust¬ 
worthy than formerly. But the section was as repealed (so far 
as relates to assignments in security, and so as not to affect the 
validity of any bill of sale duly registered before the 1st of 
Nov., 1882) by the 15th section of the Bills of Sale Act (1878) 
Amendment Act, 1882. The modifications stated in the paren¬ 
thesis are imported from section 3 of the Act of 1882, and have 
been given effect to in Swift v. Pannell, Fry, J., 18S3, Mar. 15 
(24 Ch. D. 210); Ex parte Izard, In re Chappie, C. A., 1883, 
April 2G (23 Ch. D. 409); Casson v. Churchley, 1885, 53 
L. J. Q. B. 335; 50 L. T. 5G8 ; Robinson v. Tucker, 1 Cababd 
and Ellis Rep. 173. 

The Act (sec. 24), like its predecessor, does not extend to 
Scotland or Ireland. A similar Act was passed for Ireland in 
1879 (42 & 43 Yict. c. 50). 

The following decisions apply to bills of sale generally, and 
appear to be based on reasons which are independent of any 
distinction between the different Acts. 

It has been decided that sections 94 and 95 of the Bank¬ 
ruptcy Act, 18G9, which protect bond fide business transactions 
and which correspond, as before mentioned (p. 134, supra), with 
section 49 of the Act of 1883, have no operation so as to set up 
a transaction which is void by the Bills of Sale Act (Ex parte 
Attwater, In re Turner, 5 Ch. D. 27 ; Ex parte Payne, In re 
Cross, 11 Ch. D. 539). 

It has been decided that the doctrine of consolidation of 
mortgages in equity does not apply so as to give the holder of a 
bill of sale the right, as against a creditor who has seized the 
goods under a writ of execution, to any more of the proceeds 
than is expressed to be secured to him under the bill of sale 
(Chesworth v. Hunt, 5 C. P. D. 2GG). 

It has been decided that, if a person on the eve of bank¬ 
ruptcy informs the holder of a bill of sale of the circumstance, 
and the latter accordingly takes bis property out of the posses- 
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sion of the debtor, the transaction does not come within the 
- 02nd section of the Bankruptcy Act, 1860, for avoiding fraudu¬ 
lent preferences (Ex parte Sijmmons, In re Jordan, 14 
Ch. D. 603). 


Act ( B 1 87S) f SaIe 0n tlie 18tb of August, was passed “The Bills of Sale 
Amendment Act (187S) Amendment Act, 1882,” which came into operation 

(45 k 46^Vict. 011 ^ ^ T ° v, > 1882, and is to be construed as one with the 
c. 43). Principal Act of 1878; but not so as (unless the context 

requires) to apply to a bill of sale duly registered before the 
commencement of the Act, and duly kept alive by renewal. 
The amending Act is not to apply to bills of sale given other¬ 
wise than by way of security for the payment of money, and 
except as to bills given otherwise than by way of security for 
the payment of money, “bill of sale” is to have the same 
meaning as in the Principal Act (sections 1—3). The further 
sections of the Act which are important, as affecting the title to 
goods, are here set forth at length :— 


Bill of sale 
to have 
schedule of 
property 
attached 
thereto. 


“ 4. Every bill of sale shall have annexed thereto or 
written thereon a schedule containing an inventory 
of the personal chattels comprised in the bill of sale ; 
and such bill of sale, save as herein-after mentioned, 
shall have effect only in respect of the personal 
chattels specifically described in the said schedule; 
and shall be void, except as against the grantor, in 
respect of any personal chattels not so specifically 
described. 


Bill of .«=alc 
not to affect 
after- 

acquiied 

property. 


5. Save as herein-after mentioned, a bill of sale shall be 
void, except as against the grantor, in respect of any 
personal chattels specifically described in the schedule 
thereto of which the grantor was not the true owner 
at the time of the execution of the bill of sale. 


Exception 
as to 
certain 
things. 


“ 6. Nothing contained in the foregoing sections of this 
Act shall render a bill of sale void in respect of any 
of the following things ; (that is to say,) 

(1.) Any growing crops separately assigned or 
charged where such crops were actually grow¬ 
ing at the time when the bill of sale was 
executed. 

(2.) Any fixtures separately assigned or charged, 
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cuted in any place out of England then within seven 
clear clays after the time at which it would in the 
ordinary course of post arrive in England if posted 
immediately after the execution thereof; and shall 
truly set forth the consideration for which it was 
given ; otherwise such bill of sale shall be void in 
respect of the personal chattels comprised therein. 


Id 1 "of tale. " ^ ^ saIe ma ^ e or given hy way of security for 

the payment of money by the grantor thereof shall 
be void unless made in accordance with the form in 
the schedule to this Act annexed. 1 


Attesta¬ 

tion. 


“ 10. The execution of every bill of sale by the grantor 
shall be attested by one or more credible witness or 
witnesses, not being a party or parties thereto. So 
much of section ten of the principal Act as requires 
that the execution of every bill of sale shall be 
attested by a solicitor of the Supreme Court, and 
that the attestation shall state that before the exe¬ 
cution of the bill of sale the effect thereof has been 
explained to the grantor by the attesting witness, is 
hereby repealed.” 


Section 11 contains directions to the Registrar for the purpose 
of local registration. 


Bill of sale 
under £30 
to be void. 


“ 12. Every bill of sale made or given in consideration 
of any sum under thirty pounds shall be void. 


Chattels 
not to l»c 
removed 
or sold. 


“ 13. All personal chattels seized or of which possession 
is taken after the commencement of this Act, under 
or by virtue of any bill of sale (whether registered 
before or after the commencement of this Act), shall 
remain on the premises where they were so seized or 
so taken possession of, and shall not be removed or 
sold until alter the expiration of five clear days from 
the day they were so seized or so taken posses¬ 
sion of. 


i By the Bills of Sale Act, 1890, 
(53 & 54 Viet, c. 54) certain instru¬ 
ments of hypothecation of goods 
discharged from a ship and await¬ 
ing reshipment or deposit in a ware¬ 
house, are not to he deemed hills of 


sale within the above section ; hut 
this enactment is not to affect the 
operation of the reputed ownership 
clear of the Bankruptcy Act, 1883 
(40 & 47 Viet. c. 52 s. 44 (3)) as to 
such goods. 



187 


COMPETITION—BILLS OF SALE ACT (1882). 


Bill of sale 
not to pro¬ 
tect chat¬ 
tels against 
poor anti, 
parochial 
rates. 


«14. A bill of sale to which this Act applies shall be no 
protection in respect of personal chattels included in 
such bill of sale which but for such bill of sale would 
have been liable to distress under a warrant for the 
recovery of taxes and poor and other parochial rates. 


Repeal of “ 15. The eighth and the twentieth sections of the 
part of Bills principal Act, and also all other enactments con- 

1878 . * tained in the principal Act which are inconsistent 

with this Act are repealed, but this repeal shall not 
affect the validity of anything done or suffered under 
the principal Act before the commencement of this 
Act” 


Part II. 



Section 16 contains provisions for the inspection of registered 
hills of sale. 


Debentures 
to which 
Act not 
to apply. 


“ 17. Nothing in this Act shall apply to any debentures 
issued by any mortgage, loan, or other incorporated 
company, and secured upon the capital stock or goods, 
chattels, and effects of such company.” 


By the 18th and last section, the Act is not to extend to 
Scotland or Ireland ; but a similar Act was passed for Ireland 
in 1883 .(46 Viet. c. 7). 

The schedule to the Act gives the form of the bill of sale, 
which is to be followed under the sanction of nullity mentioned 
in the 9th section. 1 The essentials appear to be:—1. The 


1 The following is a copy of the 
schedule :— 

Form op Bill of Sale. 

This indenture made the 
day of , between A.B. of 
of the one part, and C.D, of of 
the other part, witnesseth that in 
consideration of the sum of £ 
now paid to A.B. by C.D., the receipt 
of which the said A.B. hereby 
acknowledges [or whatever else the 
consideration may be], lie the said 
A.B. doth hereby assign unto C.D., 
his executors, administrators, and 
assigns, all and singular the several 
chattels and things specifically de¬ 


scribed in the schedule hereto an¬ 
nexed by way of security for the 
payment of the sum of £ , and 

interest tliereon at the rate of 
per cent, per annum [or whatever else 
may be the rate]. And the said A.B. 
doth further agree and declare that 
lie will duly pay to the said C.D. 
the principal sum aforesaid, together 
with the interest then due, by equal 
payments of £ on the 
day of [or whatever else 
may be the stipulated times or time of 
payment]. And the said A.B. doth 
also agree with the said C.D. that lie 
will [ here insert terms as to insurance, 
payment of rent, or otherwise , which 
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3. The assignment of the 
chattels '‘specifically described in the schedule hereto annexed.” 
4. The statement that the assignment is l>y way of security for 
a specified principal sum and interest at a specified rate. 5. An 
agreement to pay the principal with the interest then due at 
the stipulated times. 0. Agreement upon terms “as to insur¬ 
ance, payment of rent, or otherwise, which the parties may agree 
to for the maintenance or defeasance of the security.” 7. The 
proviso that the chattels shall not be liable to seizure for any 
cause other than those specified in section seven of the Bills 
of Sale (187S) Amendment Act, 1882. Then follows the 
attestation clause, in which the witness’s name, address, and 
description must be inserted. 


Cases under the 
Act of 1SS2 
(sections 1 — S). 

Witt x. Banner. 


Thomat x. Kelly. 


It has been held that the schedule to a bill of sale containing 
merely a general description, such as “ 450 oil paintings in gilt 
frames,” kc., does not satisfy the requirements of section 4, and 
such a bill of sale is therefore void as to the chattels contained 
in that description (Witt v. Banner, Simmon# claimant, C. A. 
1887, Nov. 29, 20 Q. B. D. 114, affirming 19 Q. B. D. 270). So 
in Carpenter v. Deen, 1889, July 5, 23 Q. B. D. -306, “ 21 milch 
cows” was held by a majority of the Court of Appeal an 
insufficient description. Compare with these Hicldey v. Green¬ 
wood, 1890, 25 Q, B. D. 277, where “ Roan horse, ‘ Drummer;’ 
brown mare and foal; three rade carts” was held prxrnd facie 
sufficient. 

Notwithstanding the expression in sections 4 and 5 “ void, 
except as against the grantor,” and notwithstanding the words 
in section 0 which appears to contemplate (as it was contended) 
that after-acquired property may be included in the security, 
the House of Lords have decided that a bill of sale (given by 
way of security) with a sweeping clause including other property 
than that “ specifically described ” in the schedule to the bill of 
sale, is absolutely void under section 9 (Thomas v. Kelly , 13 
App. Ca. 50G, affirming Kelly v. Kellond, 20 Q. B. D. 5G9, and 
in effect overruling on this point Roberts v. Roberts, 13 Q. B. D. 


the parties may agree to for the main¬ 
tenance or defeasance of the security]. 

Provided always, that the chattels 
hereby assigned shall not be liable to 
seizure or to be taken possession of 
by the said C.D. for any cause other 
than those specified in section seven 


of the Bills of Sale Act (1878) 
Amendment Act, 1882. 

In witness, &c. 

Signed and sealed by the said A.B. 
in the presence of me E.F. [add 
witness’ name, address, and descrip¬ 
tion 1 . 
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794 ). The greater therefore including the less, this class of 
cases will be reverted to under section 9. The expression 
“ when separately assigned or charged ” in section 6, is doubtless 
intended to maintain the principle of Ex ■parte Dalglish, and 
Ex parte Barclay, referred to pp. 21,170, supra , and embodied 
in the Act of 1878 as there observed. On this point the case of 
Roberts v. Roberts, 13 Q. B. D. 794, per Lindley, L.J., 805, is 
still an authority. 

In Tuck v. Southern Counties Bank, C. A. 1889, 42 Ch. D. 
471, section 5 was given the effect of destroying a priority which 
would otherwise have existed under the 10th section of the Act 


Part II. 



Tuck v. 
Southern 
Counties Dank 


of 1878, and of preferring a prior absolute unregistered assign¬ 
ment to a subsequent assignment by way of security which was 
registered. If the grantor has at the time of granting the bill 

o o w o 

of sale an actual existing interest in, although not a complete 
ownership of the goods, he is the true owner in respect of that 
interest (Re Tamplin . Ex parte Barnett, 14 Feb., 1890, 62 
L. T. 264; Re Feilrl, Ex parte Pratt, 21 April, 1890, 63 L. T. 

289). 

The provisions of section 7 have been held to apply to goods Ex parte Cotton. 
seized after the date of the commencement of the Act, under a 
bill of sale executed and registered before the Act; and it has 
been held that non-production by the grantor, on demand of 
the grantee, of a receipt for rent which had been due only a few 
days, and of which the landlord had not demanded payment, is 
not failure " without reasonable excuse ” within the meaning of 
sub-section 4 of this section (Ex parte Cotton, 1883, June 28, 

11 Q. B. D. 301). Cases under this section will also be further 
adverted to under section 9. 

The provision of section 8, which makes a bill of sale void Hickson v. 
unless registered within seven days after execution, does not JJarlow% 
avoid an unregistered bill of sale which was executed more than 
seven days before the Act came into operation ; and such a bill 
therefore was not void as between grantor and grantee (Hiclcson 
v. Darlow, C. A. 1883, 23 Ch. D. 690). But a bill of sale 
executed after the latter Act came into operation became 
wholly void if not within five years of its execution re-registered 
pursuant to s. 11 of the Act of 1878 (Fenton v. Blythe, 25 Q. B. D. 
p. 417). 

As to the statement of the consideration under sectiop 8, the /» re Cann , 
following cases have been decided under the Act of 1882, and 
support the conclusion deduced from the cases under the Aqt 
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of 1878, cited on pp. 174—G, supra (to which may be added a 
decision of the Court of Appeal, on 24 Feb., 1881, in Ex parte 
Winter, In re Fothere/ill, reported in 44 L. T. 323), that 
the statement is sufficient if it substantially discloses the 
real consideration, without setting forth the attendant cir¬ 
cumstances. In the case of In re Cann, Ex parte Hunt 
<C' Co., 1884, Mar. 29, 13 Q. B. D. 8G, the consideration 
was stated to be “the sum of £ now paid by I), to C.” 

the fact being that the bulk of the money was not paid 
to C., but paid to his solicitor with consent of the client, in 
satisfaction of the costs of a contemporaneous transaction, and 
this was held good. In Roberts v. Roberts, C. A. 1884, Mar. 2G, 
13 Q. B. I). 794, the object of the transaction was stated to be 
to secure certain bills of exchange, the instruments so described 
being really promissory notes, and this was held not to invalidate 
the instrument. In Ex parte Allan, In re Monday, 1884, 
Nov. 12, 14 Q. B. D. 43, the bill of sale purported to be “in 
consideration of £1,500 now paid.” This sum had been actually 
lent on a bill of sale some days previously. It had been dis¬ 
covered that this earlier bill of sale was irregular, and it had 
been arranged to grant a new one instead. It was held that 
the consideration was substantially truly stated, and that it was 
unnecessary to set forth the whole detail of the transaction. In 
Mayer v. Mindlcvicli, 1888, June 19, 59 L. T. 400, the state¬ 
ment of consideration as money “then owing,” which included 
a sum which the grantor had undertaken to pay on the maturity 
at a subsequent date of certain bills, was held bad. 


Cases under 
section 9. 


Davis v. 
Barton. 


The great bulk of the cases arising under the amending Act 
of 1882, turn upon section 9 ; and it seems convenient to state 
these, so far as is consistent with the grouping of closely allied 

0 

cases, in their order of date. 

In Davis v. Burton, C. A. 1883, Juno 28, 11 Q. B. D. 537 
(which affirmed the judgment of the Queen’s Bench Division, 
10 Q. B. D. 414), some important points were decided by the 
Court of Appeal. The money secured by the bill of sale must 
be a fixed sum stated in figures and direct terms, recoverable 
with interest calculated up to the time when the sum mentioned 
as the principal amount shall be called in. The statute does 
not prevent payments of the principal sum by instalments 
together with interest from time to time falling due. But if, 
upon failure to pay an instalment, future interest is accelerated 
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and becomes then payable immediately, this is an essential 
departure from the form, and renders the bill of sale bad. 

“ The Legislature intended,” says Brett, M.R, “ that the loan 
of money upon the security of a bill of sale shall be a simple 
transaction ; a bill of sale given by way of security for the 
payment of money shall be void against all the world, even as 
against the grantor, if it does not comply with the provisions of 
b°9.” This decision is followed in Melville v. Stringer , C. A. 
1884, June 28, 13 Q. B. D. 392 (reversing 12 Q. B. D. 132), 
where the Court held the transaction as set forth in the bill of 
sale too complicated ; and in Myers v. Elliot, C. A. 1886, Feb. 10, 
16 Q. B. D. 526, where by the bill of sale the chattels had been 
made liable to be seized for the whole debt, on the failure to pay 
an instalment. On this ground, and also because it was not 
clear how much of an instalment represented interest the bill of 
sale was held void. The latter ground of decision was again 
followed in Blanlcenstein v. Robertson , 1890, 24 Q. B. D. 543, 
disregarding the decision of a Divisional Court to the contrary 
in Thorpe v. Cregsen , 55 L. J. Q. B. D. 80. It has been, how¬ 
ever, held no departure from the form to stipulate for payment 
of principal and interest by monthly instalments, and if default 
is made in any payment when it becomes due, that the whole 
of the principal unpaid and the interest then due shall at 
once be payable (Lumley v. Simmons, C. A. 1S86, Feb. 11, 


Part II. 





34 Ch. D. 698). 

A bill of sale (in security for money) which stipulates for a /» re Williams, 

7 , . , ... j • , , • , Ex parte Pcarcc, 

bonus besides principal and interest, or gives power to seize in 
events other than those mentioned iu section 7, is void {In re 
Williams, Ex parte Pearce, 1883, Nov. 19, 25 Ch. D. 656). 

A bill of sale in security for money which stipulates for the Ifetherington v. 
payment of the sum advanced with interest on demand, is Oroo,nc ‘ 
contrary to the form of the schedule ; and is consequently void 
under section 9 (Iletherington v. Groome, C. A. 1884, July 31, 

13 Q. B. D. 789). And a bill of sale given by way of indemnity 
to a surety, stipulating that in case of the grantee being called 
upon to pay the money (which became due at a fixed date), 
the grantor would repay him within seven days after demand, 
was held null {Sibley v. Higgs, Taplin claimant, 1885, June 22, 

15 Q. B. D. 619). These decisions are followed in Maclcay v. 

Merritt, 34 W. R 455. In Cook v. Taylor , 1887, July 26, 

3 L. T. R. 800, a bill of sale to secure money including further 
advances with interest, was held void. 
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A stipulation for replacing things that should be worn out by 
other articles of equal value is within the expression “ terms for 
the maintenance or defeasance of the security,” and therefore 
does not render the bill of sale bad ( Consolidated Credit 
Corporation v. Gosney, 1885, Nov. 5, 1G Q. B. D. 24). 

A document giving a licence or authority by the debtor to 
take immediate possession of goods in security of a debt, is a 
bill of sale within section 4 of the Act of 1878, and is therefore, 
when given by way of security for money, governed by the pro¬ 
visions of the Act of 1882. So that if the possession has not 
been immediately handed over, and is afterwards taken only 
under the authority of the document, the transaction is bad, 
since the document is not in the prescribed form ( Ex parte 
Parson#, In re Townsend, C. A. 188G, Jan. 22,16 Q. B. I). 532). 
The case is different if the possession has been at once handed 
over. For then the transaction is essentially a pledge, the right 
to the possession and the special property not depending on the 
document (Ex parte Hubbard, In re Hardwick , C. A. 1886, 
Aug. 7, 17 Q. B. D. GOO ; affirming, in principle, the decisions 
of a divisional Court, in Re Hall, Ex parte Close , 1884, Dec. 3, 
14 Q. B. D. 386, and of Pearson, J., in Re Cunningham & Co., 
Attenborough's case, 1885, Jan. 24, 28 Ch. D. G82). On a 
similar principle was the decision of North, J., in Re Vulcan 
Ironworks Company, Feb. 13, 1888, W. N., p. 37, where the 

security was the ordinary vendor s lien. 

Provisions for payment of rent, taxes, and fire insurance by 
the grantee are within the terms which may be inserted as 
agreed on for the “ maintenance of the security,” in accordance 
with the schedule to the Act (Ex parte Stanford, In re Barber, 
C A 188G, Jan. 20, Feb. 5, 17 Q. B. D. 250 ; Goldstrom v. 
Taller man, 0. A. 1886, Nov. 12, 18 Q. B. D. 1, reversing the 

judgment of a divisional Court of the Queen’s Bench Division, 

17 Q. B. D. 204; Topley v. Crosbic, 1888, Jan. 27, 20 Q. B. D. 
350. The decision in Hammond v. Hocking, 1884, Feb. 23, 
mb'lit perhaps have been justified on the same ground, but the 
judgment of Cave, J., to the effect that the term was “ necessary 
for maintenance of the security” is overruled by the cases now 
to be cited). It has been, however, held that such provisions are 
not “ necessary for maintaining the security within section 7, 
and therefore that a bill of sale which authorizes seizure in 
default of payment according to such provisions, is bad.. And 
that if the bill of sale makes such payments recoverable in the 
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same manner as the principal debt and interest secured by the Fart^II. 

bill of sale, the bill of sale is void notwithstanding that it '- Y - 

purports to contain a proviso that the goods shall not be liable 
to seizure for an}' cause other than those specified in section 7 
(Bianchi v. Offord, 1886, July 26, 17 Q. B. D. 186 ; Real awl 
Personal Advance Co. v. Cleave , C. A. 1888, Jan. 16, 20 Q. B. I). 

304; Tunuv v. Cal pan, 1888, Jan. 23, 58 L. T. 340; Macey 
v. Gilbert, 1888, April 12, 57 L. J. Q. B. 461. 

In Lee v. Barnes, 1886, April 6, 17 Q. B. D. 77, it was held Leer. Barnes ] 
by a Divisional Court of the Queens Bench (Mathew and A. L. 

Smith, JJ.) that a bill of sale containing (inter alia) an agree¬ 
ment to perform the covenants and stipulations contained in an 
indenture therein referred to, but without setting out those 
covenants, was a material departure from the statutory form, 


and therefore void under section 9. 

In the case above mentioned, Ex parte Stanford, In re 
Barber, April 17,17 Ch. D. 259, 270, another point arose which 
was re-argued before a full Court of Appeal on March 11th, and 
decided on 17th April, 1886. The grantor had purported to 
assign “as beneficial owner;” and it was decided that since 
this clause in a mortgage, by construction of the Conveyancing 
Act, 1881, would give an immediate power of seizure on default 
and deprive the grantor of the benefit of the five days under 
section 13 of the Bills of Sale Amendment Act of 1882 ; there 
was a material variation on the effect of the scheduled form, 
and the bill of sale was therefore void under section 9. 

In Ex jparte Hill, In re Lane, 1886, May 6, 17 Q. B. D. 74, Ex parte Hill, 
it was held by a divisional court (Manisty and Cave, JJ.) that, In re 
for the goods to be “specifically described” (either under 
sec. 4 or in the schedule referred to in sec. 9), it is not essential 
that the house or place where they are situated should be 
specified. 

In Davies v. Rees, C. A., 1886, May 14, 17 Q. B. D. 408, the Davies v. Bees. 
Court of Appeal decided (affirming the judgment of Mr. Justice 
Stephen) that the avoidance of a bill of sale under sec. 9 
renders it void in toto, so that the covenant for payment of 
principal and interest contained in it is void. This does not 
interfere with the implied agreement to repay the money lent, 
independently of the bill of sale. Mr. Justice Stephen had 
given judgment for the repayment of the money lent with 
reasonable interest, which he fixed at £5 per cent., and this 
was not appealed against. 

C»S,G % __ q , 

8. N. DAlt, • A. Li., ft„ 


194 


SALE OF GOODS. 


Part II. 
_. 

II It'flics V. 

Little. 


Blaiherg v, 
Beckett, 


Gohlstrom v. 
Tedlcrman, 


JJashicood v. 
Consolidated 
Credit Co. 


Es. parte Official 
litre iirr, In re 
Morrill. 


Where a bill of sale was given for money which the grantee 
should be called on to pay under a guarantee, the liability 
therefore depending upon a contingency, and the time.of pay¬ 
ment (if payment is to be made) being uncertain, it was held 
void, as not being in accordance with the schedule ( Hughes v. 
Little , C. A. 1880, Oct. 26, IS Q. B. D. 82, reversing Div. Court 
17 Q. B. D. 204). 

A stipulation that, upon sale by the mortgagee under his power, 
the purchaser shall not be bound to see or enquire whether 
default has been made, is not a term for the maintenance or 
defeasance of the security within the schedule, and such a stipu¬ 
lation renders the bill of sale void under sec. .9 (Blaiherg v. 
Beckett, C. A., 1880, Oct. 27, 18 Q. B. D. 96 ; affirming the 
authority of Bla iherg v. Parson*, 17 Q. B. D. 836). 

Interest on interest must not be stipulated for; but interest upon 
instalments of principal may : and a variation from time to time 
in the rate of interest charged is not a ground of avoidance 
(Gold at rum v. Tallerman, C. A., 1886, Nov. 12, 18 Q. B. D. 1). 
The Court of Appeal, upon the construction of the bill of sale, 
reversed the judgment of the Queen’s Bench Division (17 
Q. B. D. 80). This case was followed by the Court of Appeal in 
Haslev'ood v. Consolidated Credit Co., 1890, 25 Q. B. D. 555, 
where a question of construction arose upon the meaning of 
the words “ in case default shall be made in payment of any 
of the said instalments of the said principal sum, the same shall, 
until payment, continue to bear interest at the rate aforesaid. 
It was argued that “the same” referred to principal sum, and 
that therefore there was an agreement to pay interest upon 
principal which had been repaid ; but the Court of Appeal took 
the view that the words “the same”, must be construed 
reasonably as referring to the instalments. 

A difficult question was debated in the case of Ex parte 
Official Receiver, In re Morritt, C. A., 1886, Dec. 21, 18 
(). B. D. 222. A bill of sale (by way of security for payment of 
money) of personal chattels contained an express power to seize 
for any of the causes specified in sec. 7 of the Act of 1882, but 
for no other cause, and for that purpose to break open the doors 
and windows of the premises where the chattels might be. It 
also contained a provision that the power of sale conferred on 
the mortgagees by the Conveyancing Act, 1881, shall be exer¬ 
cisable as if the 20th section of that Act had not been enacted. 
The County Court Judge at Leeds held the bill of sale void. A 
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divisional court (consisting of Manisty and Cave, JJ.) reversed 
that decision, and held the bill of sale valid. The case then » 
came before the Court of Appeal and was ultimately argued 
before a full Court, consisting of Lord Esher, M. R., and Lords 
Justices Cotton, Lindley, Bowen, Fry and Lopes. 

Lords Justices Cotton, Lindley and Bowen concurred in a 
judgment, holding that a mortgagee of personal chattels in 
possession is not in a worse position than a pledgee, and 
therefore has a power to sell, on default, and after allowing a 
reasonable time for payment. Consequently, a power expressly 
given by the instrument to seize the chattels implies a power 
after seizure to sell; and the reasonable time is fixed by secs. 7 
and 13 of the Act, at five days. Such an express power there¬ 
fore supersedes the power of sale which would otherwise be 
imported by the Conveyancing Act, 1881. The reference, 
therefore, to the power of sale contained in the Conveyancing 
Act, 1881, and the exclusion of the provisions of sec. 20 of that 
Act were immaterial. Lord Esher, M. It., and Lord Justice 
Lopes considered that the enactment, under the Act of 1882, of 
a statutory form for the bill of sale, negatives the incorporation 
of the powers of the Act of 1881; and that the Act of 1882 
gave, by implication, a power to sell at the expiration of five 
days after seizure. The judgment of the Court, therefore, was 
in favour of the validity of the bill of sale. Lord Justice Fry 
dissented, and was of opinion that the power of sale contained 
in the Act of 1881 was necessarily incorporated ; and that by 
the exclusion of the provisions of sec. 20 of that Act there was 
an essential departure from the statutory form of a bill of sale 
under the Act of 1882. It is to be observed that the view that 
the provisions of the Conveyancing Act of 18S1 with regard to 
powers of sale are excluded by the statutory form of bills of 
sale under the Act of 1882, is confirmed by the decision of the 
Court of Appeal in Calvert v. Thomas, 18S7, June 14, 19 
Q. B. D. 204, where Lord Justice Lindley expressly gives his 
support to that view. 

It will be seen that the judgment upholding the validity of 
the bill of sale involved the point that the power given to the 
grantee, upon becoming entitled to seize, to make forcible 
entry for that purpose was good. This was followed in Lumley 
v. Simmons, , C. A., 1887, Feb. 11, 34 Ch. D. 698 ; and by the 
same case it was decided that an express stipulation giving the 
grantee power after five clear days from the day of seizure to 

o 2 
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remove and sell the chattels did not interfere with the right of 
the grantor, under the 7th section, within five clear days of 
the seizure, to apply to the Court for an injunction against 
selling, and therefore did not make the bill of sale bad. 

A question similar to the principal question discussed in Ex 
parte Official Receiver, In rc Mac rift, came before the Court of 
Appeal, Watkins v. Evans, 1887, Jan. 2G, 18 Q. B. D. 38G. 
In the bill of sale, which was in conformity with the schedule to 
the Act of 1882, there was nothing expressed as to a power to 
sell the chattels. The question arose on a motion for an 
injunction to restrain a sale. It was held by Lords Justices 
Bowen and Fry that the power of sale was conferred by sec. 19 
of the Conveyancing Act, 1881, subject to the restrictions 
imposed by sec. 20 of that Act, and by sec. 13 of the Bills of Sale 
Act, 1882 ; by Lord Esher, M. R., that the Conveyancing Act 
did not apply, but that there was an implied power to seize and 
sell under the Act of 1882. In the same case it was held that 
a bill of sale is not void merely because it makes the whole sum 
payable with the interest in one sum a month after the date of 
the instrument. In another case, decided by the same Court 
on the same day, it was decided that the words of the schedule 
making the grantor covenant to pay the principal sum secured 
“ by equal payments ” at specified times are directory and 
not obligatory ; and that the bill of sale is not void because it 
makes the principal payable by unequal payments at specified 
times (In re Cleaver, Ex parte Raiclinrjs, C. A., 1887, Jan. 2G, 
18 Q. B. D. 489). In the latter case it was also decided that an 
ordinary covenant for further assurance is a term which the 
parties may agree upon “for the maintenance of the security.” 

A stipulation giving the grantee the right to repay himself his 
expenses on a sale and any costs which he might properly incur 
in defending and maintaining his rights under the security is a 
term which the parties may agree to for “maintenance of th 
security” (Lnrnlcy v. Simmon#, C. A., 1887, Ieb. 11, 34 
Ch. D. G98, a case already referred to on other points). 

In Furber v. Cobb, C. A, 1887, Mar. 8, 18 Q. B. D. 494, the 
bill of sale was held void on the ground that it contained a 
clause authorizing the grantees to retain their commission as 
auctioneers out of the proceeds of the sale of the chattels; this 
being a provision not for the maintenance of the security but for 
obtaining for the grantees, in addition to their security, their 
trade profits as auctioneers by the sale. In the same case 
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it was held by the Court of Appeal (Lord Esher, M. R, Hannen Taut II. 

and Fry, JJ.), reversing on this point the judgment of v_^^ 

Bowen, L. J., who had tried the interpleader issue, that a 
covenant not to remove the chattels, nor to permit them to be 
destroyed, and to replace and make them good, was “necessary 
for maintaining the security ; ” and that the bill of sale was not 
void because it gave power to seize on a breach of that cove¬ 
nant. An opinion was further expressed by Hannen, J., that a 
covenant to produce receipts for rents rates and taxes, omitting 
the words contained in the 4th subsection of sec. 7 of that Act, 

“ without reasonable excuse,” did not of itself invalidate the bill 
of sale. 

In Lyon v. Morris, reported 1887, May 17, 19 Q. B. D. 139, Lyonw Morris. 
two judges in a divisional court of the Queen’s Bench Division, 

(Day and Wills, JJ.) expressed the opinion that a power in a 
bill of sale given to the grantee to sell the goods “ or to have 
them valued and to purchase them at such valuation ” is not a 
term for the maintenance of the security, and that a bill of sale 
containing such a clause is void by sec. 9. They considered 
themselves, however, precluded from deciding on the merits, the 
case having been heard by the judge in chambers in a summary 
manner under Order LYII., r. 8, of the Rules of Court of 1883 ; 
and the Court of Appeal confirmed this view, so that there was 
no decision in the Court of Appeal on the point under the Bills 
of Sale Acts. 

The case of Calvert v. Thomas, C. A., 1SS7, June’14, 19 Calvert v. 

Q. B. D. 204, has already been cited as an authority for the Thomas ' 

proposition that the provisions of the Conveyancing Act, 1881, 

with regard to powers of sale, are excluded in the case of bills of 

sale under the Act of 1882. In this case it was also decided 

that the bill which contained an express power of seizure and 

sale, and provided that the mortgagee should, out of the money 

to arise from such sale, “in the first place pay the expenses 

attending such sale, or otherwise incurred in relation to this 

security,” was void, as not being in accordance with the statutory 
form. * 

In Watson v. Strickland, C. A., 1887, Aug. 1, 19 Q. B. D. Wal. m T . 

391, the bill of sale was held void on the ground, first, that it Stricklan( *> 
contained a covenant to pay interest on mortgages, if any, of the 
premises on which the goods assigned might be; and, secondly 
that it contained a stipulation that, on satisfaction of the 
security, the bill of sale should be indorsed with a receipt, but 
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should remain in the custody and be the property of the 
grantee : both being deviations from the statutory form. 

In Sharp v. McHenry, Sharp v. Brown , 1887, Aug. 10, 38 
Ch. J). 427, the debtor had agreed in writing to execute, in 
security of a debt, certain instruments, including a bill of sale, 
the agreement providing, amongst other things, for the payment 
of compound interest ; and afterwards a bill of sale was exe¬ 
cuted making no mention of the agreement for compound 
interest. It was held by Kay, J. (following Simpson v. Chorine/ 
Cross Bunk, 34 W. R. 568) that the bill of sale was void. 

Where “ personal chattels ” and other property are mortgaged 
together by a deed which, so far as it is a “ bill of sale,” is void 
under this section, as not in compliance with the statutory form, 
the deed may be valid as to the other property, the statute 
avoiding the “bill of sale ” (/>., bill of sale of personal chattels) 
only, and not every security of which such a bill of sale is part 
{In re Burdetf, Ex parte Byrne, C. A., 1888, Jan. 30, 20 
Q. B. D. 310, Alum ford v. Collier, 25 Q. B. D. 279). The same 
principle is involved in the London and Lancashire Paper 
Mills Co., 58 L. T. 798. A similar decision was given in the case 
of Monetary Aden nee Co. v. Cider, 1888, April 16, 20 Q. B. D. 
785, where a bill of sale and promissory note were given together 
as one transaction, and the promissory note stipulated that in 
the event of any of the instalments falling into arrear, the whole 
amount outstanding should become due and payable. It was 
held, in an action upon the promissory note, that although the 
bill of sale was void by reason of the stipulation, the piomissory 
note was valid, and the plaintiff might recover upon it. 

In Gilroy v. Bowie, 1858, June 9, 59 L. T. 223, a bill of sale 
containing a proviso that the mortgagee might seize if the 
mortgagor should take the benefit of any Bankruptcy Act, was 
held "good. In the case of Be Paxton, Ex parte Pope, 1889, 
Jan. 31, 60 L. T. 428, there were various covenants, but the 
proviso for seizure was coniined to the breach of a covenant 
necessary for maintaining the security. A divisional court, Cave 

and Charles, JJ., held the bill of sale good. 

The case of Thomas v. Kelly has already been adverted to 
under sec. 4. The bill of sale, which was given by way of 
security for the payment of money, assigned chattels specifically 
described in the schedule to the bill of sale “together with all 
other chattels and things the property of the mortgagor now in 
and about the premises [described], and also all chattels and 
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things which may at auy time during the continuance of this Part^II. 

security be in or about the same or any other premises of the . -- r — 

mortgagor (to which the said chattels or things, or any part 
thereof, may have been removed), whether brought there in sub¬ 
stitution for or renewal of or in addition to the chattels and 
things hereby assigned by way of security,” &c. It was decided 
by the House of Lords, affirming the judgment of the Court of 
Appeal, that the bill^ of sale was not in accordance with the 
schedule to the Act, and was altogether void under sec. 9 
(Thomas v. Kelly , H. L., 1888, July 1C, 13 App. Ca. 50G; 
affirming Kelly v. Kellond, C. A., 1888, Feb. 6, 20 Q. B. L). 

569 ; and overruling on this point Huberts v. Huberts, 1884, 

Har. 2G, 13 Q. B. I). 794 ; see also Cochrane v. Entwhistle, 

1890, 25 Q. B. D. 110). 

In Hadden, Best & Co. v. Oppeuheim, 1889, May 24, GO Kuldcnv. 
L. T. 9G2, a bill of sale purported to assign, in addition to the 1>pcn em ‘ 
specified chattels, all chattels which should be substituted for 
them “ pursuant to the covenant hereinafter contained.” No 
such covenant, however, followed. The bill of sale was held 
void. 

The case of Tennant v. Huicatson, under the Trinidad Tmmutx. 

novation* 

Ordinance, No. 15 of 1884 (which appears to be compounded 

• 

out of the Acts of 1878 and 1882), was decided by the Judicial 
Committee of the Privy Council on the 3rd of March, 1888 
(reported 13 App. Ca. 489). The question was whether a bill of 
sale of crops actually growing at the date of the execution of the 
bill of sale was void for want of registration; and the Court 
decided that it was. Before applying this decision to an 
English case it would be necessary carefully to compare the 
ordinance in question with the English Acts; but apparently 
the whole difficulty arose out of a variation in the language of 
the ordinance from that of the English Acts. Sec. 10 of the 
ordinance, which appears to correspond with sec. G of the Act 
of 1882, commences with the words “Nothing contained in this 
ordinance shall render, &c.” The Court construed this to mean 
“ nothing contained in the two preceding sections (which corres¬ 
pond with sections 4 and 5 of the Act of 1882) shall render,” &e. 

The words in sec. 6 of our Act of 1882, “ nothing contained in the 
foregoing sections,” &c., seem sufficiently clear of themselves to 
make it impossible to contend that a bill of sale of growing crops 
is altogether excepted from the operation of the Act. 

In tbe case of Parsons v, Brand, Coulson v. Dickson, 1390, P«r K ,n v, 

i/ivnd. 
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Davis v. Usher 


Under 
section 13. 


Cases under 
section 17. 


25 Q. B. 1). 110, the Court of Appeal decided that the address 
and description of the attesting -witness in the testing clause, is 
an essential, and that the want of this is not cured by the 
address and description being given in the affidavit filed on 
registering the bill of sale. But where there were two attesta¬ 
tion clauses, in one of which the attesting witness was described, 
and in the other not, but each was signed by the attesting 
witness, and the signatures appeared ex facie to be those of the 
same person, the Court of Appeal held that the statute was 
satisfied (Bird v. Da.vey, C. A. from Q. B. D. 28 Oct. 1890). 

Under the 12th section it has been held that a bill of sale 
expressed to be in consideration of £30, of which £15 is repay¬ 
able on demand, and the rest by monthly instalments, may, in 
the absence of evidence that the transaction is a sham, be valid 
(Davis v. Usher, 12 Q. B. D. 490). 

Under the 13th section it has been held that the section must 
be construed reasonably ; and where a carriage was seized in 
the public street, where it could not have been allowed to 
remain, it was held not unlawful to remove it at once to the 
premises of the grantee (O’Xeil v. City and County Finance 
Co., 1886, April 3, 17 Q. B. D. 234). Also that this section is 
for the benefit of the grantor of the bill of sale, and cannot be 
set up in a claim by a landlord or third party ( Lane v. Tyler , 
17 May, 1887, 56 L. J. Q. B. I). 461; Tomlinson v. Consoli¬ 
dated, <£c\, Corporation, 1889, 24 Q. B. D. 135). 

Debentures referring to a “covering deed,” but containing 
within themselves a sufficient expression of the intention to 
operate as an equitable charge, were held, independently of the 
terms of the covering deed, to be good within the section (Ross 
v. Army andl 'Navy Hotel Co., 1886, August 11, 34 Ch. D. 43). 

Any document which either creates a debt or acknowledges 
it, is a “debenture” within the meaning of this section 
(Edmonds v. Blaina Furnace Co., 1887, June 15, 36 Ch. D. 
215; Levy v. Abercorris Slate, dc., Co., 1887, November 3, 
37 Ch. D. 260, both decisions by Mr. Justice Chitty). The 
learned judge (Chitty), in the latter case, expressed an opinion 
that the expression “ incorporated company ” in the section is 
not narroived by the context, but applies to any incoiporated 
company. Mr. Justice Grove, however, in the case next to be 
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cited, indicates the view that the expression must he confined Part II 

to companies ejusdem generis with a mortgage or loan -- - — 

company. 

Debentures were issued in the form of bonds, each containing 
a clause stating that the repayment was secured by an Indenture 
of Mortgage, but not referring to any indenture in such a way 
as to identify it. The mortgage deed which was alleged to be 
the one referred to, contained no trust for debenture holders. 

It was held by Grove, J., that the debentures did not create a 
good charge upon chattels as against the execution creditor 
(Jenkinson v. Brandley Mining Co., 1887, Aug. 8, 19 
Q. B. D. 568). 

A deposit by a company of their title deeds with bankers, 
along with a memorandum giving an undertaking to execute a 
mortgage for all sums which shall be due on their account, has 
been held by North, J., not to be a debenture within the mean¬ 
ing of this section ( Topham v. Greenside Glazed Fire Brick 
Co., 1887, Dec. 12, 37 Ch. D. 281). 

The point as to the construction of the words “ other in¬ 
corporated company” in the 17th section, was carefully argued 
in the case of In re Standard Manufacturing Co. before the 
Court of Appeal, in October and November, 1890. The 
argument in favour of the wider construction of the words 
was maintained by Rigby, Q.C., and Asprey, for the company 
appellant; and they further argued that the debentures in 
question were not bills of sale within the definition of the Act 
of 1878, and therefore not struck at by the Acts at all. 

Neville, Q.C., and Radford, argued the case for the respondents. 

There had been in the meantime a decision of a Divisional 
Court (Head v. Joannon, Lord Coleridge, C.J., and Wills, J., 

25 Q. B. D. 300), in the appellant’s favour on both points. 

The Court of Appeal (The Lord Chancellor, Bowen, L.J., and 
Fry, L.J.), took time to consider, and gave judgment on the 
10th of February, 1891. They held in the first place that the 
debentures in question were within the description in the 4tli 
section of the Bills of Sale Act, 1878, as being “agreements by 
which a right in equity to a charge or security on personal 
chattels is conferred.” But they were nevertheless of opinion 
that, on the true construction of the Act of 1878, the morto-acres 
or charges of any incorporated company for the registration 0 of 
which statutory provision has already been made by the 
Companies Clauses Act, 1845, or the Companies Act, 186* are 
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Gibbons . 
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pany 


not Bills of Salt* within the scope of the Bills of Sale Act, 1878. 
This decision w'as founded on the preamble to the Act of 1854, 
showing the intention of the Act to be the prevention of frauds, 
whereby perso is having made secret bills of sale of personal 
chattels, kept tip by their possession a false appearance of being 
in good circumstances; and the Court considered that docu¬ 
ments, the publicity of which was provided for by the Acts of 
1845 and 1802 respectively, and were accordingly iu 1878 well 
knowm as a distinct class of securities, could not be intended to 
be included under the above description in the Act of 1878. 

The Act of 1882 with its stringent nullities has brought into 
prominence a species of questions, sometimes touched upon by 
the cases under the older Acts, as to w’hether, notwithstanding 
the annulment of the bill of sale, there is a transaction involving 
a transfer of the property which can be maintained independently 
of the document. Of the cases cited on previous pages, the 
following have some bearing on the question : Davies v. Rees 
(p. 193, Hate); In re Burdett, Ex parte Byrne, and Monetary 
Advance Co. v. Cater (p. 198, aide); Ex parte Hubbard, In 
re Hardwick (p. 192, ante). The series of cases more directly 
bearing upon this question are now collected below, arranged in 
chronological order. 

In Phillips v. Gibbons (Queen’s Bench, 1857, 5 W. 11. 527), 
an instrument in writing recited an agreement for sale of certain 
chattels, and the payment of the price, and further contained an 
agreement for the hire of the chattels by the purchaser to the 
vendor. There was no evidence of a sale except by the instru¬ 
ment. The jury had found a verdict for the defendant, who 
was the execution creditor; and leave had been reserved to move 
to enter the verdict for the plaintiff if the Court should be of 
opinion that the instrument did not require registration. The 
Court, consisting of Lord Campbell, C.J., Erie and Crompton, 
JJ., held that the instrument was a merely colourable bill of 
sale, and refused to interfere with the verdict. 

In Hale v. Saloon Omnibus Company (V.-C. Kindersley, 
1859, Mar. 23, 4 Drewry, 492), the question arose upon a sale of 
stock-in-trade made in view of an impending execution. 
According to the findings in fact by the Vice-Chancellor, the 
purchase was made at a price which an auctioneer had estimated 
the <mods as likely to fetch at auction, and the price was paid. 
There was actual delivery of possession, although a shop- 
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assistant, who was a niece of the vendor, was retained in the 
service for selling the goods. The Vice-Chancellor said it had 
been decided in Wood v. Dixie (7 Q. B. 892), that the circum¬ 
stance of the sale being made to defeat an execution known to 
be impending would not defeat the sale, if it was otherwise 
bond fide; and on the findings above mentioned he held the 
title of the purchaser good. It was conceded (p. 4-95) that 
the receipt given for the goods was a bill of sale within the 
Act; and Mr. Justice Bowen, in Xorth Central Wagon Co. (35 
Ch. D. 208, see p. 208, post), construes V.-C. Kindersley’s judg¬ 
ment as bolding that, the transaction being complete without 
the receipt, the receipt was not a bill of sale, and did not 
require to be registered. 

Thomson v. Barrett, Queen’s Bench. 1860, Jan. 11 (1 
L. T. N. S. 268), was an interpleader issue to try the question 
of property in a barge seized in execution. M., the owner, had 
borrowed money of T., and on a request being made for a 
further loan, it was verbally agreed between them that M. 
should sell the barge to T.; but that if M. brought him back the 
money, the barge should become his property again; and, 
further, that T. should let the barge to M. at £30 per annum. 
A document signed by M., and handed to T., was in these 
terms :—“ Received of T. the sum of £20, being the balance of 
the purchase-money of the barge, &c. He holds the following 
I. O. U.’s, dated respectively (&c.), making together £75.” The 
jury had found that there was a bond fide sale of the barge, 
and found that the document was not a record of the trans¬ 
action but a mere receipt. The Court, Cockburn, C.J., 
Wightman, Crompton and Hill, JJ., held that the document 
was a mere receipt, and, following Hale v. Saloon Omnibus 
Co., decided that it did not require registration. Crompton, J., 
observed that an absolute or conditional sale may be by word of 
mouth. 


Part II. 
§3. 


Thomson v. 
Barrett. 


In Allsop v. Day, Court of Exchequer, 1861, Nov. 11 (7 AUsopr.Day. 
H. & N. 457), the trustees under the settlement of a married 
woman, purchased of her husband his household furniture, •when 
he gave them a receipt as for the purchase-money of the goods 
mentioned in an inventory and valuation referred to in the 
letter containing the receipt. It was argued for the defendants, 
by Mellish, that the question is, whether the property in the 
goods passed by the document; if not, it is no bill of sale. The 
Court (Pollock, C.B., Brain well, B., Channell, B. } and \Yilde, B.), 
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in effect, adopted this argument; and held that the instrument 
was not a bill of sale within the Act of 1854. Bramwell, B., 
observed that a receipt for the purchase-money of goods was 
not one of the various documents expressly mentioned in the 
interpretation clause. 

In Byerley v. Prevent, Common Pleas, 1871, Jan. 31 (L. R. 0 
C. P. 144), there was given by a son to a father a document in 
these termsReceived of J. B. the sum of £90, being the 
amount agreed to be paid for the purchase of household furniture 
and effects on the premises, &c. The goods had remained in 
the possession of the son. Montague Smith, J., thought the 
case was governed by All sop v. Day, and that the instrument 
was merely a receipt for the price of the goods. He decided 
that it did not require registration under the Act (of 1854). 

In Graham v. W ilcockson, Exchequer Div., 1870, Nov. 14 
(4G L. J., Com. Law, p. 55), the sole question was the effect of a 
document in the terms :—“ Bought of D. [certain goods at 
specified prices]. Memorandum. —We acknowledge that we 
have this day sold and delivered to M. the above articles ”— 
and further stating that payment had been made in account 
under an agreement. It was held by Cleasby, B., on the 
authority of Byerley v. Pvevost, that the document was not a 
transfer, but a mere receipt, and did not require registration. 

In Cochrane v. Matthews, Chancery Division, 1878, Mar. 22 
(10 Ch. D. 81, n.), there was a document in these terms :— 

“ Received the sum of £50 for the absolute sale of the above- 
mentioned articles of furniture and other effects ” ; and another 
document in the form of a re-demise of the chattels. Lindley, J., 
found on the evidence that the intention was that the goods 
should be held in security ; and decided that the two documents 
formed one assurance within the meaning of sec. 7 of the Act of 
1854. He distinguished the case from Thomson v. Barrett, 
because in that case there was one piece of paper, and the rest 
was all verbal; so that the paper was not an assurance of the 
chattels. 

In Ex'parte O'Dell, In re Walden, C. A., 1878, Nov. 21 (10 
Ch. D. 76), there were two documents. The first was an in¬ 
ventory of furniture, and at the foot of it a receipt signed by 
W., in these terms:—“Received of C. £150 for the absolute 
sale to him of the whole of the above-mentioned articles,” &c. 
The other document was a memorandum of agreement by which 
C. agreed to let on hire to W. the goods specified for two 
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months for £170. There was a licence to seize in default, and 
an agreement that on payment of the £170 with costs, the goods '» 
should become the property of W. The Court (James, 
Baggallay, and Thesiger, L.JJ.) adopted the decision of 
Mr. Justice Lindley in Cochrane v. Matthews. They held that 
the two documents together constituted the real transaction 


between the parties ; and that the real transaction as evidenced 
by the documents was a bill of sale for the purpose of securing 
a debt, the goods being in truth and substance redeemable upon 
the payment of the debt and stipulated interest. “ The two 
documents,” says Lord Justice James, “are the true record of 
the transaction, and they show by themselves, without any 
other evidence, that the goods were originally W.’s goods, and 
that they became, either at law or in equity, by means of these 
two documents, C.’s goods, as mortgagee, but liable to be 
redeemed by VV. The two documents, therefore, constitute, in 
fact, a bill of sale with a defeasance upon redemption. That 
being so, it appears to me that they are within the very words 
of the Bills of Sale Act (1854), and required registration.” 

In Ex'parte Cooper, In re Baum, 1878, Dec. 21 (10 Ch. D. Ex parte Cooper, 
313), the question was as to the effect of a document comprising ” 16 aum ’ 
an inventory of chattels described as the property of J. B., and 
a receipt subjoined and signed by J. B. for the sum of £G00 
received from Mr. A. I., “ being the amount of purchase-money 
in respect of the goods (&c.) mentioned in the foregoing in¬ 
ventory.” The Court (James, Baggallay, and Thesiger, L.JJ.) 
held that the document was a complete “assurance” of the 
goods contained in it; and distinguished the case from Allsop 
v. Day on the ground that there the title was made out by 
parol evidence connecting the receipt with the inventory. 

In Woodgate v. Godfrey, C. A., 1879, Nov. 13 (5 Ex. Div. 24), Woodgatt y. 
the plaintiff had bought the goods from the sheriff’s officer who God ^ ey ' 
had seized them in execution, and the officer had given a receipt 
mentioning the consideration for the payment, and containing 
au inventory of the goods. The receipt was not registered ; the 
goods remained in the possession of the debtor; and the com¬ 
petition arose between the purchaser and a subsequent execu¬ 
tion creditor. Jessel, M.R., distinguished the case of In re 
Cooper , and explained that case as having been decided on the 
principles (a) that, independently of the document, there was no 
sale of the goods ; ( b ) that there was one transaction constituted 
by the inventory and the receipt attached ; and (c) that if there 
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had been no document there would have been no transaction. 

- The Lords Justices had accordingly (as he inferred) held the 
document to be an “ assurance ” requiring registration. In the 
present case the goods were sold by the sheriff in performance 
of his duty ; the receipt was merely evidence of payment, and 
the inventory merely identifies the subject-matter of the sale. 
He accordingly decided in favour of the plaintiff. The Lords 
Justices Bramwell and Brett concurred, substantially on the 
same grounds. 

The case of Marsden v. Meadows, C. A., 1881, May 2G, was 
identical in its circumstances with Wood gate v. Godfrey , but 
the document challenged as a bill of sale was subsequent to the 
date (1 January, 1879) when the Bills of Sale Act, 1878, came into 
operation. The Court (Cotton, Bramwell, and Brett, L.JJ.) 
decided that the document was not a bill of sale requiring 
registration under the Act. Lord Justice Cotton thought that, 
although the receipt and inventory came within the expression 
“bill of sale ” as interpreted by the 4th section of the Act, they 
were not such an instrument as comes within the provisions of 
the Act, the 3rd section pointing only to such bills of sale as are 
instruments on which the claimant’s title depends. He con¬ 
sidered that in the present case the transaction of purchase was 
completed before the receipt was given or asked for. Lord 
Justice Brain well concurred, and thought the Act was confined 
to a receipt intended to be the instrument of transfer, or a 
record of the transaction. And Lord Justice Brett concurred, 
and considered that the case must be decided by the same 
principles as governed Wood gate v. Godfrey. Marsden v. 
Meadows was followed by Manisty and Smith, JJ., in Preece v. 

Gilling, Nov. 13, 1885 (53 L. T. 763). 

The case of Cookson v. Swire, hi the House of Lords, May 23, 
1884 (9 App. Ca. 653), supplies an important exposition of the 
principles underlying the Bills of Sale Acts. 

A., to secure money borrowed from B., executes (before 1878) 
in favour of B. a bill of sale of his furniture byway of mortgage, 
and with a power of sale. While this document is unregistered, 
but no execution creditor being in existence, B., under his 
power, sells the furniture to C. C., not being able to pay the 
purchase-money, borrows the whole of it from B. on the security 
of a bill of sale of the furniture executed by C. and duly 
registered. On a trial the jury have found that the transaction 
was bond fide. The competition is between B. and an execution 
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creditor of A., who alleges that the goods are in A.’s apparent 
possession, and contends that B.s title, being necessarily made , 
through the former (unregistered) bill of sale, must fail. The 
Court of Appeal (Brett, M.R., aud Bowen, L.J.) decided (G Nov., 
1883) in effect, that the transaction with C. being a bond ficle 
one, and no execution creditor being then in existence, the 
result was a transfer of the absolute property in the goods from 
A. to C. as buyer. The former bill of sale was then expended. 
The title of B. as against C. was complete by reason of the 
second bill of sale which was duly registered. The question of 
apparent ownership did not therefore arise. The Court of 
Appeal also found as a fact upon the evidence, that A. was not 
in apparent possession at the time of the subsequent execution. 
The House of Lords, without hearing counsel for the respon¬ 
dents, or requiring any argument upon the finding in fact, 
upheld the decision upon the former point. 

A weighty judgment upon the principle underlying the 
application of the Bills of Sale Acts was delivered by Lord 
Blackburn, a very high authority upon questions of principle 
applied to commercial law. “ At common law,” he said (9 App. 
Ca. 664), “a man might take a security upon goods without 
carrying away the goods, or taking possession of them—he 
might take a sale of them out and out, and he might take the 
legal property in them subject to the power to redeem them 
(what is commonly called a mortgage) without taking possession 
of them. The law on the subject will be found in Twy lie's 
Case (3 Rep. 80), and the notes upon Twyne's Case (1 Smith’s 
L. C., 8th Edition, 1). But this rule got established, that when 
the goods were not taken away, but were left in the hands of 
the man who had had them previously, that which had been 
thought before to make the transaction void was really no more 
than evidence to go to the jury of fraud ; and if a man came 
forward suddenly, when there was an execution, for instance, 
issued against the person in possession of the goods, and said* 
at an antecedent time I had a security upon these goods, and I 
left them in the possession of the debtor all that time, the not 
having taken possession was evidence that the thing was a sham 
—it was not conclusive, it was not a matter of law, but it was 
evidence that the thing was a sham. Upon that two evils 
arose, and very important ones they were. In the first place it 
often happened that there was really a sham put up to en¬ 
deavour to defeat a man, and there was a great quantity of 
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perjury, of fighting .and expense, before it was proved to be a 
sham. That was a great evil. The other was, that there were 
real honest transactions which were asserted to be shams when 
they were not, and in those cases there was apt to be much 
perjury and great expense before it was decided. For these 
reasons it was thought, and reasonably and properly so, that it 
was desirable to put a stop to this. That was the beginning of 
the series of Bills of Sale Acts.” 

In the Xorth Central 11 'agon Co. v. Manchester, Sheffield, 
dr., Rn'tlu'mj Co., C. A. 1886, Dec. 15 (35 Oh. D. 191), the com¬ 
petition was between the defendant company claiming a lien 
upon certain wagons under section 97 of the Railway Clauses 
Act, 1845, and the plaintiff company who alleged they had 
bought and paid for those wagons under a contract of absolute 
sale, and let them under a hiring contract to the vendors. 

According to the evidence, the B. company, being a colliery 
company in want of money, had applied for assistance to the 
plaintiffs, who were a wagon company. According to the 
correspondence in evidence, it was proposed that the amount 
required (£1,000) should be found by the plaintiff company 
buying 100 railway wagons from the B. company and letting 
them to the B. company at a rent. On the 18th of February, 
representatives of the plaintiff company and the B. company 
met, and signed an agreement whereby the plaintiff company 
agreed to let 100 wagons to the B. company for three years 
certain at a rent so calculated that the whole rent for the three 
years amounted to the £1,000 with interest at 7 per cent, per 
annum. By the agreement the plaintiff company were authorized 
to seize the wagons in case of the rent being in arrear for seven 
days; and an option was given to the B. company to purchase 
the wagons at the end of the term for a nominal price. On the 
same day cheques were signed by the directors of the plaintiff 
company for £'257, payable to the S. company (under a purchase- 
hire agreement under which the wagons had been originally 
hired out by the S. company to the B. company), and for the 
balance of £743, payable to the B. company. On the following 
day these cheques were posted to the respective companies, and 
an invoice sent by the B. company to the -plaintiffs giving a 
description (by numbers and marks) of the wagons, and debiting 
the B. company with £1,000 for them. On the 20th February 
the S. company and the B. company sent to the plaintiff company 
receipts for the £257 and the £743 respectively. Previously to 
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the transaction in question, the wagons had on them name¬ 
plates both of the S. company and the B. company ; and shortly 
afterwards the plaintiff company removed the nameplates of 
the S. company, replacing them with their own nameplates ; 
but the nameplates of the B. company still remained upon the 
wagons. 

The B. company having made default in the stipulated rent, 
the plaintiff company seized such of the wagons (being all except 
nine) as were in the control of the B. company, and formally 
demanded possession of the remaining nine which were on the 
defendants’ line. This was refused by the defendants who 
claimed a lien on the wagons. It was held by V.-C. Bacon, that 
the agreement, receipts and invoice, constituted a bill of sale 
within the meaning of the Bills of Sale Acts, and being unregis¬ 
tered were void under sec. 9 of the Act of 1882; and that 
consequently the plaintiffs had, as to the nine wagons, no title 
enabling them to sue in the action. 

The Court of Appeal (reversing the judgment of V.-C. Bacon, 
32 Ch. D. 477) decided that the documents were notan assurance 
of the chattels, because there was, independently of the docu¬ 
ments, an effectual transfer of the property in the chattels. 
Further, the documents were not a bill of sale within the 
definition clause (sec. 4) of the Act of 1878, under the words 
“ inventories of goods with receipt thereto attached ; or receipts 
for purchase moneys of goods ; ” because these words, coupled as 
they are with the words “ assignments,” &c., preceding, and 
“ other assurances of personal chattels ” following them, must 
be construed as only comprising such receipts, &c., as are in 
themselves assurances of the chattels. 

The case came on appeal to the House of Lords under the 
name of Manchester , Sheffield, &c., Co. v. North Central Wagon 
Co., and was considered on the 30th of July, 1888, by Lords 
Herschell, Watson, Fitzgerald, and Macnaghten (13 App. Ca. 
554). It was contended for the appellants that the real transac¬ 
tion was not a purchase but an advance by the plaintiffs to the 
B. company upon the security of the wagons, of which the B. 
company and not the plaintiffs were the owners. The docu¬ 
ments constituted in reality a bill of sale (given by way of 
security for payments of money by the grantor), and not being 
registered nor in the form required by the Act of 1882, the bill 
of sale was void and the whole transaction was void. 

Lord Herschell was of opinion that the transaction between 
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the parties was not really a loan ; and that if the B. company 
had made default, and the plaintiffs had taken possession of 
the wagons and sold them, they would not have been bound 
to account for any excess of purchase-money over <£1,000 and 
interest. The documents could not, nor could any of them, be a 
bill of sale given “ by way of security for the payment of money 
by the grantee thereof.” Even if it could have been made 
out that the receipt was a “ bill of sale," it does not follow that 
the transaction and title of the plaintiffs would have been 
avoided, more especially as they acquired the rights of the S. 
company, who had a paramount title. The other legal peers 
above mentioned in effect concurred in this decision, Lord 
Macnaghten delivering a carefully-reasoned judgment, in 
which he pointed out that even if the appellants could succeed 
in proving that the documents which they allege to be a bill of 
sale were void, and could sweep away the whole transaction 
evidenced by those documents, they would not defeat the title 
acquired by the plaintiffs from the S. company. He then showed 
that the transaction was in no sense a security for the payment 
of money; and quoted Lord Oran worth’s observation in Alderson 
v. White (2 D. & J. 105), where the documents were of a more 
formal character:—“ The rule of law on this subject is one 
dictated by common sense, that primd facie an absolute con¬ 
veyance, containing nothing to show that the relation of debtor 
and creditor is to exist between the parties, does not cease to 
be an actual conveyance and become a mortgage merely because 
the vendor stipulates that he shall have a right to re-purchase.” 

In Coburn v. Collins, 1887, Feb. 19 (Kekewich, J., 35 Ch. D. 
373, already cited, pp. 170, 176), it was held that, on the 
purchase by J. of a business under a family arrangement which 
was embodied in a formal agreement, the property in the 
chattels passed under the agreement to J.; that a clause in 
the agreement charging the purchase-money on the property, 
operated as a bill of sale by J.; and that not being registered it 
was void against his trustee in bankruptcy. 

In Newlove v. Shrewsbury, C. A., 1888, May 8 (21 Q. B. D 
41), a manufacturer (S.) had agreed by agreement in writing to 
manufacture a lace machine for A. for £681, to be paid by a 
deposit of £100 aud the remainder by instalments, the machine 
to remain the property of S. until the whole amount was paid. 
The deposit of £100 was paid, and the machine delivered to A. 
S. being in difficulties applied to the defendant, who guaranteed 
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his account with his bankers in consideration of an arrange¬ 
ment, by which, amongst other things, S.'s interest in the lace 
machine was to be made over to the defendant by way of 
security. An indorsement was then made on the agreement, 
purporting to be a receipt by S. to defendant for £580 for and 
in satisfaction of all S.’s interest in the machine. The com¬ 
petition was between the assignees of S. under a creditors deed 
as plaintiffs against the defendant, who had bought up A. s 
interest and obtained possession of the machine. The question 
came before the Court of Appeal, who affirmed the judgment 
of Mr. Justice Day in favour of the defendant. Lord Esher, 
M. R., said the question was whether there was not an oral 
transaction independent of the receipt, which would entitle the 
defendant having the possession of the machine to retain it 
as against the plaintiffs. That depends upon whether the 
receipt operated as a reduction into writing of the agreement 
between the parties with regard to the giving of the security. 
Lindley, L. J., thought it necessary to consider what the agree¬ 
ment was and whether it was reduced into writing; and con- 
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sidered that the real agreement never was reduced into writing 
nor was intended to be so. The right to possession conferred 
by the oral agreement could not be upset by reference to the 
receipt. Lord Justice Bowen concurred, referring to the case of 
the Noi'th Central Wagon Co. 

Other cases may be here briefly referred to; Shepherd v. Shepherd v. 
Pulbrook, C. A., June 25, 1888, 59 L. T. 288 ; and Hay don v. PuU>rook > de ’ 
Brown , June 19, 1888, 59 L. T. 830, in which there was held 
to be a complete sale independently of the document which was 
contended to be a receipt and inventory within the Act. Iu 
the latter case, however, there was a difference of opinion in 
the Divisional Court, and the judgment of Stephen, J., for 
affirming the decision of the County Court judge stands against 
that of Manisty, J., for reversing it. In Jones v. For dev 
Furnishing Company , 1889, May 14, 61 L. T. 84, goods seized 
by the sheriff for a debt were sold by the sheriff to a company, 
for a price equal to the execution debt. The money was paid, 
and a receipt and inventory of the goods sent by the sheriff by 
post to the company. The company then let the goods to the 
debtor s wife on a hiring agreement. There was evidence that 
the purchase was made by the company at the request of the 
debtor, who also asked them to relet them under a hire and 
purchase agreement to his wife. A Divisional Court (Field and 
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Cave, JJ.), held that there was no bill of sale by the debtor 
- requiring registration. This decision seems, however, inconsis¬ 
tent with the decision of the Court of Appeal in Beckett v. Tower 
Assets Co. (see p. 213, infra). 

Redhead v. Westwood-, Kay, J., 1888, July 11 (59 L. T. 293), 
was an action by the executrix of W. R. to set aside an agree¬ 
ment alleged to be a bill of sale of furniture by W. R. to the 
defendant. The transaction was (as Mr. Justice Kay expressly 
found), intended to be one of loan of money on a security given 
in a form so as to evade the Bills of Sale Acts. The only docu¬ 
ments were a hiring agreement by which it was agreed that the 
defendant should let the furniture to W. R. at a certain rent; 
and a cheque for the original consideration money made payable 
to the order of W. R., and indorsed by him. Mr. Justice Kay 
thought himself bound by the decision in the North Central 
Wagon Company's Case , to hold that the parties had succeeded 
in evading the Bills of Sale Acts, and that the agreement in 
question was a valid agreement for hire. To a somewhat 
similar effect is the judgment of Mr. Justice Cave in Re 
Yarrow; Collins v. Weymouth, 1889, Oct. 30, 59 L. J. Q.B. 18. 
These judgments appear now to be virtually overruled by the 
judgments of the Court of Appeal in In re Watson and the 
other cases cited on p. 213, infra. 

In French v. Bomhernard, Queen’s Bench Division, 1888, 
December (L. T., Vol. 8(5, p. 47), the competition was between an 
execution creditor and a person claiming title by a sale from 
the broker of the landlord who had levied a distress. The 
claimant had taken from the broker an inventory of the goods, 
with a receipt for the purchase-money attached thereto; and 
subsequently executed a hiring agreement to the execution 
debtor’s wife. They had allowed the goods to remain in the 
possession of the execution debtor. The Divisional Court 
(Field and Wills, JJ.), affirming the decision of the County 
Court judge, held that the documents constituted a bill of 
sale, and being unregistered were void against the execution 
creditor. 

In Hilton v. Tucker , 1888, June 13, 39 Ch. D. 669, there 
was a pledge of the goods (a collection of prints deposited in a 
certain room) completed by delivery of the key of the room 
under circumstances showing that the pledgee had the real 
control of the room, and Mr. Justice Kekewich, without 
thinking it necessary minutely to examine the Acts of 1878 



213 


COMPETITION—BILLS OF SiLE—TRANSFER OF PROPERTY. 


and 1882, held that they could not apply to such a transaction 
as this. 

The case of In re Watson , Ex parte Official Receiver (C. A. 
1890,25 Q. B. D.) was an appeal from a decision of a Divisional 
Court, affirming the judgment of the County Court judge that a 
hiring agreement was not a bill of sale. This decision had been 
arrived at notwithstanding a finding by the County Court judge 
that though the person professing to let intended the transac¬ 
tion to be, so far as form was concerned, one of sale followed by 
a hiring agreement, the bankrupt had not intended to part with 
all her interest, and considered the disposal of her furniture in 
the manner described, followed by the signing of the hue 
agreement, as part and parcel of one transaction, by which she 
obtained a present advance of £148 upon the security of the 
furniture. The Court of Appeal decided that they were not 
precluded by the form from looking at the real transaction 
which it was intended that the document should represent; 
and that when so looked at the document was a bill of sale, 
either as a license to take possession, or as being a document 
whereby (by way of estoppel or otherwise) the supposed lessor 
of the goods could make a title to them. This decision was 
again followed by the Court of Appeal (on appeal from the 
Queen’s Bench Division) in Madell v. Thomas, 1890, Dec. 18; 
and, where the transaction was complicated by the friendly 
intervention of the landlord, in Beckett v. Tower Assets Com - 
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pany, C. A from Q. B. D., 1891, March 21. 

In Mills v. Charlesworth, C. A., 1890, 25 Q. B. D. 421, the Mills v. 
facts were as follows:—Household furniture and effects belonmno- c,ia ^sicorth. 

O 

to one W., were in possession of a sheriff’s officer under an 


execution. W. applied to the defendant, who was an auctioneer, 
and they went together to the sheriff’s office, and it was agreed 
that the defendant should pay out the sheriff, but only on the 
terms that the sheriff should hold the goods for the defendant. 


A letter was accordingly written by W., addressed to the 
auctioneer, authorising him, in consideration of his paying out 
the sheriff’s officer, to hold possession of and sell the furniture. 
The bailiff, who had been in possession as the servant of the 
sheriff’s officer, remained in possession by the instructions of 
the auctioneer. W., having subsequently granted a bill of sale 
to the plaintiff, the question arpse as to the defendant’s title. 
The Court of Appeal decided that the letter was a bill of sale 
within the Acts; Lord Esher, on the ground that it was a 
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license to take immediate possession of goods as a security; 
Lind ley, L. J., on the ground that the agreement under which 
the change of possession took place, was reduced into writing, 
and that the defendant could only establish his title by means 
of the writing. 

In brief, the result of authority upon the principle of the 
Bills of Sale Acts, as contained in the cases cited in the twelve 
preceding pages, is this :—A transfer of goods, even by way of 
security, may be effected at common law without a document. 
The Bills of Sale Acts strike at the documents, not at the 
transaction. If, independently of documents struck at by the 
Acts, the title can be established by evidence of the real trans¬ 
action, showing a transfer of the property, the Bills of Sale 
Acts do not apply. 

In conclusion, it is to be observed that, according to the con¬ 
struction adopted by authority, of the whole Act of 1882, its 
scope is determined by the 3rd section (p. 184, supra) so as to 
exclude altogether bills of sale given otherwise than by way of 
security for money; and this applies as well to the repealing 
sections (10 and 15) as to the enacting sections of the Act. 
Consequently the effect of an instrument constituting an abso¬ 
lute assignment of chattels remains exactly as it was under the 
Act of 1878. Swift v. Panucll, 1883, 24 Ch. D. 210; Caron 
v. Churchley , 1884, April 30, 53 L. J. Q. B. D. 335 ; Hall v. 
Smith , 1887, July 28, 3 T. L. R 805. 

Here may be briefly referred to the Bills of Sale Act, 1890 
(53 & 54 Viet. c. 53), which exempts from the operation of the 
Bills of Sale Act, 1882, instruments or letters of hypothecation 
relating to goods in the interval between their being discharged 
from a ship and being warehoused or re-shipped. These docu¬ 
ments are used principally at Liverpool. 


Questions between Execution Creditor and Tmistee in 

Bankruptcy. 

Referring to the division which I made, on p. 118, supra , of 
the questions there mentioned into two classes, I now consider, 
secondly, the questions which arise between the execution 
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' creditor and the trustee in bankruptcy claiming adversely to Part ii 
each other. 


It has long been established as a clear principle of bankrupt 
law, that the title of the assignee (now called the trustee) 
relates back to the time of the act of bankruptcy on which the 
adjudication is founded, or to some prior act of bankruptcy. 
The effect of this doctrine, when carried to its logical con¬ 
sequence, was, that if the sheriff, after the act of bankruptcy, 
levied under an execution against the bankrupt, he levied not 
upon the goods of the bankrupt, but upon the goods of the 
assignee, and was liable to the latter as a wrong-doer. This 
was a great hardship on the sheriff, who, under the existing 
circumstances, was bound to levy upon the goods, but in con¬ 
sequence of a supervening adjudication of bankruptcy which he 
could not possibly foresee, might find his lawful and obligatory 
act made wrongful. Against this hardship the various bank¬ 
ruptcy statutes since 1825 have provided remedies. 


The sections of the statute now in force (the Bankruptcy Act, 
1883, 46 & 47 Viet. c. 52), applicable to this subject, are now 
to be considered. 

It will be seen (p. 82, ante) that by section 4, sub-section (e), 
an act of bankruptcy is committed generally where execution 
has been levied by seizure and sale of the debtor’s goods. By 
the corresponding section (6, sub-section 5) of the Act of 1869, 
this took place only in the case of execution against the goods 
of a trader, and where the execution was for the purpose of 
obtaining payment of not less than £50. 

By section 43 of the Act of 1883, which corresponds to 
section 11 of the Act of 1869, the principle of relation back is 
recognised and adopted in tbese terms :— 

“The bankruptcy of a debtor, whether the same takes 
place on the debtor’s own petition or on that of a 
creditor or creditors, shall be deemed to have relation 
back to, and to commence at, the time of the act of 
bankruptcy being committed on which a receiving 
order is made against him, or, if the bankrupt is 
proved to have committed more acts bf bankruptcy 
than one, to have relation back to, and to commence 
at, the time of the first of the acts of bankruptcy 


Relation 
back of 
trusteo’s 
title. 
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proved to have been committed by the bankrupt * 
within three months next preceding the date of the 
presentation of the bankruptcy petition; but no 
bankruptcy petition, receiving order or adjudication 
shall be rendered invalid by reason of any act of 

bankruptcy anterior to the debt of the petitioning 
creditor.” 1 


Sections 45 and 
46 of the Bank¬ 
ruptcy Act, 
1883. 


Having regard to this general principle, the position of the 
execution creditor, is under the Bankruptcy Act, 1883, defined 
as follows:— 


Restric¬ 
tions of 
light of 
creditor 
under exe¬ 
cution or 
attach¬ 
ment. 


“ 45. (*•) Where a creditor has issued execution against 
the goods or lands of a debtor, or has attached any 
debt due to him, he shall not be entitled to retain the 
benefit of the execution or attachment against the 
trustee in bankruptcy of the debtor, unless he has 
completed the execution or attachment before the 
date of the receiving order, and before notice of the 
presentation of any bankruptcy petition by or against 
the debtor, or of the commission of any available act 
of bankruptcy by the debtor. 

“(2.) For the purposes of this Act, an execution against 
goods is completed by seizure and sale ; an attaeli- 


1 To complete the statutory pro¬ 
visions on the subject of relation 
back, the following sections are here 
added :— 

Section 103 (5) of the Act of 1883 
(46 & 47 Yict. c. 52) is as follows : 
—“ Where, under section live of 
the Debtor’s Act, 1869, applica¬ 
tion is made by a judgment creditor 
to a court, having bankruptcy juris¬ 
diction, for the committal of a judg¬ 
ment debtor, the court may, if it 
thinks fit, decline to commit, and in 
lieu thereof, with the consent of the 
judgment creditor, and on payment 
by him of the prescribed fee, make 
a receiving order against the debtor. 
In such case the judgment debtor 
shall be deemed to have committed 
an act of bankruptcy at the time the 
order is made.” 

Section 20 of the Act of 1890 


(53 & 54 Viet. c. 71) is as follows :— 
“ Where a receiving order is made 
against a judgment debtor in pur¬ 
suance of section one hundred and 
three of the principal Act, the 
bankruptcy of the debtor shall be 
deemed to have relation back to 
and to commence at the time of 
the order, or, if the bankrupt is 
proved to have committed any 
previous act of bankruptcy, then to 
have relation back to and to com¬ 
mence at the time of the first of the 
acts of bankruptcy proved to have 
been committed by the debtor with¬ 
in three months next preceding the 
date of the order ; and section forty- 
eight of the principal Act shall 
apply as if the debtor had been ad¬ 
judged bankrupt on a bankruptcy 
petition presented at the date of the 
receiving order.” 
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ment of a debt is completed by receipt of the debt, 
and an execution against land is completed by 
seizure, or, in the case of an equitable interest, by the 
appointment of a receiver. 


Duties of 
sheriff as 
to goods 
taken in 
execution. 


“ 46. 1 (1.) Where the goods of a debtor are taken in exe¬ 
cution, and before the sale thereof notice is served on 
the sheriff that a receiving order has been made 
against the debtor, the sheriff shall, on request, 
deliver the goods to the official receiver or trustee 
under the order, but the costs of the execution shall 
be a charge on the goods so delivered, and the official 
receiver or trustee may sell the goods or an adequate 
part thereof for the purpose of satisfying the charge. 

“ (2.) Where the goods of a debtor are sold under an 
execution in respect of a judgment for a sum exceed¬ 
ing twenty pounds, the sheriff shall deduct the costs of 
the execution from the proceeds of sale, and retain 
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1 By the Bankruptcy Act, 1890, 
53 & 54 Viet. c. 71, s. 29, subsections 
(1) & (2) of this section (46) are re¬ 
pealed ; and the following enact¬ 
ments are made. The Act of 1890 
comes into operation on the 1st of 
January, 1891, and in lieu of the 
repealed sections contains the follow¬ 
ing enactments :— 

“11. (1). Where any goods of a 
debtor are taken in execution and 
before the sale thereof, or the comple¬ 
tion of the execution by the receipt 
or recoveiy of the full amount of the 
levy, notice is served on the sheriff 
that a receiving order has been made 
against the debtor, the sheriff shall, 
on request, deliver the goods and 
any money seized or received in 
part satisfaction of the execution to 
the official receiver, but the costs of 
the execution shall be a first charge 
on the goods or money so delivered, 
and the official receiver or trustee 
may sell the goods, or an adequate 
part thereof, for the purpose of 
satisfying the charge. 

“(2) Where under an execution 
in respect of a judgment for a sum 


exceeding twenty pounds, the goods 
of a debtor are sold or money is 
paid in order to avoid sale, the 
sheriff shall deduct his costs of the 
execution from the proceeds of sale 
or the money paid, and retain the 
balance for fourteen days, and if 
within that time notice is served on 
him of a bankruptcy petition having 
been presented against or by the 
debtor, and a receiving order is 
made against the debtor thereon or 
on any other petition of which the 
sheriff has notice, the sheriff shall 
pay the balance to the official 
receiver or, as the case may be, to 
the trustee, who shall be entitled to 
retain the same as against the exe¬ 
cution creditor. 

“12. Where any goods of a debtor 

are taken in execution, and the sheriff 
has notice of another execution or 
other executions, the Court shall not 
consider an application for leave to 
sell privately until the notice directed 
by rules of Court has been given to the 
other execution creditor or creditors, 
who may appear before the Court 
and be heard upon the application.” 
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the balance for fourteen days, and if within that time 
notice is served on him of a bankruptcy petition 
having been presented against or by the debtor, and 
the debtor is adjudged bankrupt thereon or on any 
other petition of which the sheriff has notice, the 
sheriff shall pay the balance to the trustee in the 
bankruptcy, who shall be entitled to retain the same 
as against the execution creditor, but otherwise he 
shall deal with it as if no notice of the presentation of 
a bankruptcy petition had been served on him. 

“ (3.) An execution levied by seizure and sale on the 
goods of a debtor is not invalid by reason only of its 
being an act of bankruptcy, and a person who 
purchases the goods in good faith under a sale by the 
sheriff shall in all cases acquire a good title to them 
against the trustee in bankruptcy.” 

By the interpretation clause (168) of the Act, “ sheriff” includes 
any officer charged with the execution of a writ or other process. 

Where a sheriff sells the goods and pays the proceeds into 
Court under an interpleader order, the trustee in bankruptcy 
giving notice to the sheriff under these sections, has been held 
to have a good title against the execution creditor ( Heathcote v. 
Livesley, 1887, June 15, 19 Q. B. D. 285). The effect of the 
notice of bankruptcy is not to render a sale already effected 
void, but merely to deprive the execution creditor fora debt ex¬ 
ceeding £20, of the fruits of the execution (In re Pearce, Ex 
parte Crossthwa itc, 1885, Mar. 23, 14 Q. B. D. 966). It 
has been decided under section 46 (2) that the 14 days com¬ 
mence to run from the date of the sale, and not from the date 
when the proceeds are received by the sheriff (1888, June 29 ; 
In re Grippe, Ex parte Roes, 21 Q. B. D. 472). The corres¬ 
ponding section (87) of the Act of 1869 applied only to the sale 
of goods of a trader, and where the goods were taken in execu¬ 
tion in respect of a judgment for a sum exceeding ^£50, a cir¬ 
cumstance itself amounting to an act of bankruptcy. Previously 
to the Act of 1883 a practice had crept in of evading the section 
by taking the goods under an elegit instead of seizing them to 
be sold under a fieri facias. This evasion was held to be 
successful (Ex parte Abbott, In re Gourlo.y, C. A., 1880, 
July 29, 15 Ch. D. 131) provided the execution creditor had 
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not before the inquisition and appraisement notice of an act of 

bankruptcy (Ex 'parte SvXger, In re Chinn, 17 Cli. D. 839); 
but the Act of 1883 put a stop to this practice by enacting, in 
effect, that goods could not be seized under, an elegit after the 
1st of January, 1884 (46 & 47 Viet. c. 52, sections 146, 169 ; 
Hough v. Wind us, C. A., 1884, January 30, 12 Q. B. D. 224). 

The sections (43, 45, and 46) above set forth from the Bank¬ 
ruptcy Act of 1883, are to some extent an embodiment of the 
law relating to the execution creditor contained in the Act of 
1869, as construed by decisions. It may, therefore, be still 
useful to look at the corresponding clauses of the former Act 
and the decisions upon them, though it is not to be assumed 
without a careful comparison of the clauses that the decisions 
apply. 

Section 11 of the Bankruptcy Act, 1869, is to much the same 
effect as section 43 of the Act of 1883, except that the period of 
relating back may be considerably longer. 

By section 87 of the Bankruptcy Act, 1869, provision was 
made in case of the goods of a trader being taken in execution 
in respect of a judgment for a sum exceeding .4*50, and sold (a 
circumstance which was itself an act of bankruptcy under 
section 6, sub-section 5), and it was enacted in that case that the 
sheriff (or other officer) “ shall retain the proceeds of such sale 
in his hands for a period of fourteen days, and upon notice being 
served on him within that period of a bankruptcy petition 
having been presented against such trader, shall hold the pro¬ 
ceeds of such sale, after deducting expenses, on trust to pay the 
same to the trustee; but if no notice of such petition having 
been presented be served on him within such period of fourteen 
days, or if, such notice having been served, the trader against 
whom the petition has been presented is not adjudged a bank¬ 
rupt on such petition, or on any other petition of which the 
sheriff [or other officer] has notice, he may deal with the 
proceeds of the sale in the same manner as he would have done 

had no notice of the presentation of a bankruptcy petition been 
served on him.” 

By section 95 it was enacted that, subject to the provisions of 
the Act relating to the proceeds of the sale and seizure of goods 


Part II. 

i* 


Section 11 of 
the Act of 1869. 


Section 87 of 
the Bankruptcy 
Act of 1869. 


Section 95 of 
the Act of 1869. 



220 


SALE OF GOODS. 


Part II. 



of a trader, aud certain other provisions, “the following trans¬ 
actions by and in relation to the property of a bankrupt shall 
be valid, notwithstanding any prior act of bankruptcy,— 

***** 

3.) Any execution or attachment against the goods 
of any bankrupt, executed in good faith by seizure 
and sale before the date of the order of adjudication, 
if the person on whose account such execution or 
attachment was issued had not at the time of the 
same being executed by seizure and sale notice of 
any act of bankruptcy committed by the bankrupt, 
and available against him for adjudication.” 


Principles on 
which these 
sections have 
been construed. 


In construing and applying these sections of the Act of 1869 
the following principles have been settled. 

Ihe filing ol a petition of liquidation under the Bankruptcy 
Act, 1869, is an act of bankruptcy available for adjudication, 
and the title of the trustee relates back, whether to the filing 
of the petition or to any prior act of bankruptcy, in the same 
manner as the title of a trustee under a bankruptcy (Ex parte 
D nig nan, In re Bissell, L. R. 11 Eq. 604 ; Ex parte Todhunter, 
In re Norton, L. R. 10 Eq. 425; Ex parte Roche, In re Hall, 
L. R. 6 Ch. 795, 799 ; Ex parte Eyles, In re Edwards, L. R. 
16 Eq. 99 ; Ex pa rte Vale, In re Bann ister, 18 Ch. D. 137). 

It is implied or assumed in the sub-section of sec. 95 above 
quoted, that the act of bankruptcy there referred to is prior to 
the seizure by the sheriff (Ex parte Todhunter, In re Norton, 
L. R. 10 Eq. 425 ; Slater v. Binder, L. R. 6 Ex. 228, 234 ; Ex 
parte Roche, In re Hall, L. R. 6 Ch. 795, 799; Ex parte 
Schultze, In re Mat ante, L. R. 9 Ch. 409). 

According to the express words of this sub-section the trans¬ 
action is valid unless at the time of the execution by seizure 
and sale the execution creditor has notice of the act of bank¬ 
ruptcy. And this implies that the transaction would be 
invalidated if the execution creditor receives notice of the act 
of bankruptcy at any time before his execution is perfected 
by sale (Ex parte Vcness, In re Gwynn, L. R. 10 Eq. 419 ; Ex 
parte Duignan, In re Bissell, L. R. 11 Eq. 604). 

Where a notice of certain facts is relied on as an express 
notice of an act of bankruptcy under this section, the facts 
stated must be such as necessarily to constitute an act of 
bankruptcy (Evans v. Hallam, L. R. 6 Q. B. 713). But it has 
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been held under section 31 of the Act, which also relates to 
notice of an act of bankruptcy, that notice to be effectual need 
not state the nature or particulars of any act of bankruptcy (\ ate 
Lee on Bankruptcy, Notes to Section 31 of the Statute, 
note (b), and cases there referred to). And although in the 
case of Evans v. Hallam , above referred to, the judgment is 
based on the consideration that the notice was not such as to 
make it reasonable for the execution creditor to hesitate in 
enforcing his judgment, it does not appear that the essential 
character of a notice for this purpose differs from the notice 
required under section 31 or section 94 of the Act. 

Notice to the sheriff’s officer in possession is not notice to 
the creditor (Ex parte Schaltze, In re Matanle , L. R. 9 Ch. 
409). 

The onus is on the execution creditor, who relies on this 
section.to prove that he was without notice (Ex parte Schaltze, 
In re Matanle , L. R. 9 Ch. 409). 

The purchaser who has notice of the act of bankruptcy before 
the sale, has no title to the goods against the trustee in bank¬ 
ruptcy (Ex parte Duigrav, In re Bissell , L. R. 11 Eq. 604). 
This section does not, however, provide for the case of a 
purchaser not having notice ; and the title of such a purchaser 
in a case where the execution creditor has notice, will depend on 
considerations apart from this sub-section. He might probably, 
if the sale was before adjudication in bankruptcy or the ap¬ 
pointment of a trustee in liquidation, have relied upon the 94th 
section of the Act, which enacted that nothing in the Act con¬ 
tained should invalidate (by sub-section 3) “any contract or 
dealing with any bankrupt, made in good faith and for valuable 
consideration, before the date of the order of adjudication, by a 
person not having, at the time of making such contract or 
dealing, notice of any act of bankruptcy committed by the bank¬ 
rupt, and available against him for adjudication.” In the statutes 
before 1869, the word “ transaction ” had been coupled with 
“contract” and “dealing,” and this word received a liberal con¬ 
struction by decisions; and under the Act of 1869 it was held 
that the omission of this word was not intended to narrow the 
protection afforded to strangers in regard to the property of the 
bankrupt (Ex parte Arnold, In re Wright, 24 W. R. 977). 
The word “ transaction ” is restored in the corresponding section 
(s. 49) of the Act of 1883. 

I am not aware of any decided case in which a purchase of 
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goods from the sheriff has been held to be a transaction or 
dealing with the bankrupt within the meaning of this section, 
and the point is not often of practical importance. 1 In many 
cases the execution creditor is himself the purchaser, and if he 
were not, it would be seldom for the interest of the creditor to 
call in question the title of a purchaser at a bond fide sale, so 
long as the purchase money is available for their satisfaction. 
It will be observed that the Act of 1883, sec. 46 (3), expressly 
protects the person who purchases from the sheriff in good 
faith. 

The effect of section 87 of the Act of 1869, on the validity of 
a sale was much canvassed in the case of Ex parte Villars, In 
re Royers, L. R. 9 Ch. 432. Goods of a trader were taken in 
execution for a debt exceeding .£50 and sold by the sheriff by 
private contract, with consent of the execution debtor to the 
execution creditor (Villars), who gave the sheriff a cheque for 
the amount. The sheriff kept the cheque for the fourteen days 
required by the statute and then handed it back to Villars in 
satisfaction of his debt and costs. Subsequently a petition was 
presented for adjudication in bankruptcy against the debtor, 
alleging as the act of bankruptcy on which the petition was 
founded, the seizure and sale of the goods above mentioned. 
The debtor was accordingly adjudicated bankrupt. The 
registrar, on the application of the trader, made an order 
declaring the sale void as against the trustee, and ordering 
Villars to deliver up the goods purchased by him from the 
sheriff. 

This order was appealed from, and it was argued that the 
seizure and sale being an act of bankruptcy, no title could be 
made through it as against the trustee in a bankruptcy ensuing 
within twelve months; and that the 95th section had no appli¬ 
cation to executions which are themselves acts of bankruptcy. 


* Since the first edition of this 
work a similar point was raised 
under an elegit. It was then of im¬ 
portance, because there were no 
means under the elegit of making the 
purchase money available for the 
general creditors. It was held that 
"lie delivery of the goods to the 
creditor at the value appraised 
was a sale of the goods within 
sec. 90 of the Act of 1869, and 


was protected by that section if 
the creditor had not at the time of 
the delivery notice of an act of 
bankruptcy (Ex parte Vale , In re 
Bannister, 18 Ch. D. 137). Other¬ 
wise if he had notice, see Ex parte 
Sulger, In re Chinn, 17 Ch. D. 839. 
The cases are now only cited as 
curiosities, the writ of elegit being 
obsolete (6ee p. 219 supra). 
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No attempt, however, was made to impeach the good faith of Pa | t 3 ti 

the transaction. . ' 1 

It was, however, decided by the Court that the seizure and 

sale though an act of bankruptcy was not necessarily a void 
transaction ; that the sale by the sheriff by private contract 
(being in good faith) was valid ; that Villars by the purchase 
acquired a good title to the goods ; and that no notice of a 
petition for adjudication having been given to the sheriff within 
the fourteen days under the 87th section, Villars, as execution 
creditor, became entitled to the proceeds of the sale notwith¬ 
standing the supervening bankruptcy. 

The execution creditor might under the 87th section of the 
Act of 1869, after seizure of goods for a debt which with expenses 
amounted to more than £50, direct the sheriff to sell only goods 
to realize an amount less than £50, and thus prevent the exe¬ 
cution coming within the section (Turner v. Bridgett, 8 Q. B. D. 


892). 

It was decided in Jones v. Parcel!, 1883, May 28 (11 Q. B. D. 
430), that the fourteen days in sec. 87 of the Act of 1869, run 
from the completion of the sale of all the property seized under 
the writ. So that where some goods were seized on the 29th 
December, and sold on the 10th January following, and other 
goods seized on the 12th January and sold, and the sheriff had 
notice of a bankruptcy petition on the 25th January, the trustee 
in bankruptcy was held entitled to the whole proceeds. 

Under the Act of 1869, a very difficult question arose where 
the seizure of the goods by an execution creditor for less than 
£50 took place before any act of bankruptcy is committed, but 
notice of the act of bankruptcy was given before completion of 
the execution by sale. In the case of Slater v. Piader, L. R. 
6 Ex. 228, and 7 Ex. 95, the fatets were as follows :—On the 
19th of August, 1870, the sheriff seized- goods under a writ of 
execution. On the 20th of August. 1870, a petition for adjudi¬ 
cation in bankruptcy was duly presented against the debtor, 
founded on an act of bankruptcy committed that day. On the 
22nd of August, 1870, at 11 45 A.M., the debtor was adjudicated 
bankrupt, and the plaintiff was afterwards duly appointed 
trustee. At 12 o’clock on the 22nd the sale commenced under 
the execution and proceeded until 2 o’clock, when notice of the 
adjudication was given to the sheriff and to the execution 
creditor, and the sale was stopped. 

Two questions arose: 1st, Between the trustee in bankruptcy 


Seizure before 
an act of bank¬ 
ruptcy of which 
notice was given 
before sale. 
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and the execution creditor as to the right to the proceeds of 
goods already sold ; 2ndly, Whether, in case those proceeds were 
not sufficient to satisfy the execution, the execution creditor 
was entitled to have the residue levied out of the goods which 
at the time of the notice being given, remained unsold : in 
other words, whether or not the power of sale in the sheriff was 
determined by the notice of the intervening act of bankruptcy 
and adjudication. 

By the unanimous judgment of the Court of Exchequer 
(L. R. 6 Ex. 228), both points were decided in favour of the 
execution creditor, on the ground that he was a creditor holding 
security within the meaning of the 12th section of the Bank¬ 
ruptcy Act, 1(8G9 ; and the result was, that where, under an 
execution (in respect of a judgment for less than .£50), goods 
were seized by the sheriff before any act of bankruptcy, the 
execution creditor acquired an indefeasible right to have his 
execution levied upon the goods ; and although there was a 
subsequent act of bankruptcy, the debtor adjudicated a bankrupt 
and all parties had notice of the adjudication before the sale 
took place, the power of the sheriff to sell under the execution 
subsisted in full force until the amount levied under the execu¬ 
tion was satisfied. 

This decision was followed by the Court of Chancery in the 
case of a liquidation under the Bankruptcy Act, 1809, Ex parte 
Roclce, In re Hall (L. R. 0 Ch. 795), and was subsequently 
affirmed by the unanimous judgment of the Exchequer Chamber 
(L. R. 7 Ex. 95). It has also been followed in Ex parte Bailey , 
In re Jacks (L. R, 13 Eq. 314), and Ex parte Lovering, In re 
Peacock (L. R. 17 Eq. 452). 

It was necessary that there should be actual seizure in order 
that the creditor might acquire a preferential security ; and the 
mere delivery of the 'icrit into the hands of the sheriff before an 
act of bankruptcy is committed would not do {Ex parte Williams , 
In re Davies, L. R 7 Ch. 314; In re Balhirnie , Ex parte 

Jameson, 3 Ch. D. 488). 

It will be observed that the effect of seizure, as distinguished 
from seizure and sale, has been altered by the Act of 1883 
(sections 45, 46) and that the completion of the execution by 
seizure and sale is necessary in order that the creditor may be 
secured in respect of his debt. The Legislature, on this point, 
has reverted to the rule laid down by the Act of 1849 (sec. 184). 
The provision that where the sheriff having notice of a receiving 
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order, on request, delivers the goods to the official receiver, the 
costs of the execution, shall be a charge on the goods, is an 
equitable provision, which perhaps reserves to the execution 
creditor no more than he was entitled to under the Act of 1849. 
Under the Act of 1883, it has been held that the appointment 
of a receiver on behalf of a judgment creditor does not satisfy 
the requirements for securing the creditor (In re Dickenson, 
Ex parte Charrington, C. A. 1888, Nov. 23, 22 Q. B. D. 187 ; 
In re Tillett, Ex parte Kingscote, 1889, June 15, 60 L. T. 
575). Nor does a charging order nisi under 1 & 2 Viet, 
c. 110 (Re Hutchinson, Ex parte Plowden , Dec. 21, 1885, 54 
L. T. 302). 

The condition of the bankrupt being a trader, in sec. 87 of 
the Act of 1869, was considered in the case of Da we v. Vergara, 
1883, May 22, 11 Q. B. D. 241, only now noteworthy as being 
perhaps the last reported case on this once prolific source of 
discussion. 

I must here advert to the 10th section of the Judicature Act, 
1875, which, to an extent not clearly defined, applies the rules 
of bankruptcy to the liquidation of insolvent companies. The 
decisions of the judges as to the extent to which the rules are 
to be so applied are conflicting (Coal Consumers’ Company, 
25 W. R. 300 ; Re Albion Steel and 11 'ire Co., L. R 7 Ch. D. 
547; Printing and Numerical Registering Co., 8 Ch. D. 535 ; 
Re Stockton Iron Furnace Co., 10 Ch. D. 335 ; In re Richards A 
Co., 11 Ch. D. 670 \ Re 1 Vest of England, Ac., Rank, Ex parte 
Brown, 27 W. R 869). But by the decision of the Court of 
Appeal In re Wit hern sea Brickworks Co. (C. A. 16 Ch. D. 337), 
following the decision of Mr. Justice Fry in the case of Richards 
A Co., and disapproving the decision of the Master of the Rolls 
in Printing, Ac., Co., the narrower view of the scope of the 
enactment has prevailed. The same principle is followed by 
^y> ^ Count D Epmeuil (1), ladman v. DEpmeuil, 

20 Ch. D. 217, and again applied by the Court of Appeal in 
Gorringe v. Irwell, Ac., Works, 1886, Nov. 13, 34 Ch. D. 128. 
And as to the priority of Crown debts, Re Oriental Bank Cor - 
poratwn, 28 Ch. D. 643. According to these decisions the 
enactment merely imports into administration actions and 
windings up of companies by the Court the rule of bankruptcy 
that a secured creditor can only receive a dividend on the 

balance of his debt after realising or assessing and deducting 

C.S.G. . ° 
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the value of his security. In this view the enactment has no 
significance which comes within the scope of the present work.. 
Parallel cases relating to the administration of estates of deceased 
persons are, In re Stubbs , 8 Ch. D. 155; Smith v. Morgan, 5 
C. P. D. 337; In re Maggi , 20 Ch. D. 546 ; In re Williams , 
Jones v. Williams, 1887, July 28, 36 Ch. D. 573. But in this 
class ot cases the estate may now be administered in bankruptcy 
under the 125th section of the Bankruptcy Act, 1883, as amended 
by the 21st section of the Bankruptcy Act, 1800. 

This seems a convenient place to point out auother way in 
which bankruptcy may operate to shift the property otherwise 
than by merely vesting it in the trustee. The principle of 
enabling a trustee in bankruptcy to disclaim and become 
divested of property which is burdened with onerous obligations 
was contained, in regard to leaseholds, in the Bankruptcy Act 
of 1825 (6 Geo. IV. c. 16, s. 75). The principle was extended, 
by the Act of I860 (32 & 33 Viet. c. 7J, s. 23) to every variety 
of property so burdened ; and is now, in minuter detail, set 
forth in the 55th section of the Act of 1883, which is as 
follows :— 


Disclaimer 
of onerous 
property. 


“ 55. (1.) Where any part of the property of the bankrupt 
consists of land of any tenure burdened with onerous 
covenants, of shares or stocks in companies, of un¬ 
profitable contracts, or of any other property that is 
unsaleable, or not readily saleable, by reason of its 
binding the possessor thereof to the performance of 
any onerous act, or to the payment of any sum of 
money, the trustee, notwithstanding that he has 
endeavoured to sell or has taken possession of the 
property, or exercised any act of ownership in rela¬ 
tion thereto, but subject to the provisions of this 
section, may, by writing signed by him, at any time 
within three mouths after the first appointment of a 
trustee, disclaim the property. 

“ provided that where any such property shall not have 
come to the knowledge of the trustee within one 
month after such appointment, he may disclaim such 
property at any time within two months after he first 
became aware thereof. 

“ (2.) The disclaimer shall operate to determine, as from 
the date of disclaimer, the rights, interests, and 
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liabilities of the bankrupt and bis property in or in 
respect of the property disclaimed, and shall also 
discharge the trustee from all personal liability in 
respect of the property disclaimed as from the date 
when the property vested in him, but shall not, 
except so far as is necessary for the purpose of releas¬ 
ing the bankrupt and his property and the trustee 
from liability, affect the rights or liabilities of any 
other person. 

“ (3.) A trustee shall not be entitled to disclaim a lease 
without the leave of the Court, except in any cases 
which may be prescribed by general rules, and the 
Court may, before or on granting such leave, require 
such notices to be given to persons interested, and 
impose such terms as a condition of grantiug leave, 
and make such orders with respect to fixtures, 
tenant’s improvements, and other matters arising out 
of the tenancy as the Court thinks just. 

u (4.) The trustee shall not be entitled to disclaim any 
propert}' in pursuance of this section in an}' case 
where an application in writing has been made to 
the trustee by any person interested in the property 
requiring him to decide whether he will disclaim or 
not, and the trustee has for a period of twenty-eight 
days after the receipt of the application, or such 
extended period as may be allowed by the Court, 
declined or neglected to give notice whether lie 
disclaims the property or not ; and, in the case of a 
contract, if the trustee, after such application as 
aforesaid, does not within the said period or extended 
period disclaim the contract, he shall be deemed to 
have adopted it. 

“ (5.) The Court may, on the application of any person 
who is, as against the trustee, entitled to the benefit 
or subject to the burden of a contract made with the 
bankrupt, make an order rescinding the contract on 
such terms as to payment by or to either party of 
damages for the non-performance of the contract, or 
otherwise, as to the Court may seem equitable, and 
any damages payable under the order to any such 
person may be proved by him as a debt under the 
bankruptcy. 

Q 2 
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c ‘ (0.) The Court may, on application by any person either 
claiming any interest in any disclaimed property, or 
under any liability not discharged by this Act in 
respect of any disclaimed property, and on hearing 
such persons as it thinks fit, make an order for the 
vesting of the property in or delivery thereof to any 
person entitled thereto, or to whom it may seem just 
that the same should be delivered by' way of compen¬ 
sation for such liability as aforesaid, or a trustee for 
him, and on such terms as the Court thinks just; 
and on any such vesting order being made, the 
property comprised therein shall vest accordingly 
in the person therein named in that behalf without 
any conveyance or assignment for the purpose. 

“ Provided always, that where the property disclaimed is 
of a leasehold nature, the Court shall not make a 
vesting order in favour of any person claiming under 
the bankrupt, whether as underlessee or as mortgagee 
by demise except upon the terms of making such 
person subject to the same liabilities and obligations 
as the bankrupt was subject to under the lease in 
respect of the property at the date when the bank¬ 
ruptcy petition was filed, and any mortgagee or 
under-lessee declining to accept a vesting order upon 
such terms shall be excluded from all interest in and 
security upon the property', and if there shall be no 
person claiming under the bankrupt who is willing to 
accept an order upon such terms, the Court shall 
have power to vest the bankrupt’s estate and interest 
in the property in any person liable either personally 
or in a representative character, and either alone or 
jointly with the bankrupt to perform the lessee’s 
covenants in such lease, freed and discharged from 
all estates, incumbrances, and interests created therein 
by the bankrupt. 

“ (7.) Any person injured by the operation of a disclaimer 
under this section shall be deemed to be a creditor of 
the bankrupt to the extent of the injury, and may 
accordingly prove the same as a debt under the bank¬ 
ruptcy.” 

Under the Act of 18G9, it was decided by the Court of Appeal 
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that the disclaimer by the trustee of a lease did not operate so Part II. 

as to affect the rights or liabilities of third parties in relation to -_ 

the property. So that the property in the hands of a sub-lessee 
remained as between the sub-lessee and the landlord subject to 
the conditions of the original lease {Ex parte Walton , In re 
Levy, 17 Gb. D. 746). The language of the Act of 1883 is so 
explicit as to leave no room for question upon such points. The 
right to impose terms on permitting a disclaimer under the Act 
of 1869 is given by Rule 28 of the Bankruptcy Rules of 1871, 
and where leave was applied for, the Court had a judicial dis¬ 
cretion as to the terms {Ex parte Ladbury, In re Turner, 17 
Ch. D. 532, Law Times R, (N. S.)). The Act of 1883 is express 
in regard to the leave to disclaim. 

The disclaimer operates upon the whole subject-matter of the 
lease, and its effect is to relieve the trustee from any liability 
under it {Ex parte Clegg, 19 Ch. D. 7 ; Ex parte Allen, 20 
Ch. D. 341, 344). Under the Act of 1883 property may be 
disclaimed, although the bankrupt had already divested himself 
of the beneficial interest, if there was a liability attaching to 
him {In re Maughan, Ex parte Monkhouse, 14 Q. B. 1). 956). 

Under the Act of 1869, which in this respect does not appear 
to differ from the more recent Act, it was decided that the power 
of disclaiming does not, even when notice to disclaim has been 
given, prevent the trustee in bankruptcy of a leaseholder (not 
being the original lessee) from assigning even to a pauper, and 
so destroying the privity of estate upon which the liability for 
future rent depends {Hopkinson v. Lovering , 1883, March 21, 

11 Q. B. D. 92). Under the Act of 1869 it was decided by the 
House of Lords in Hill v. East and West India Dock Co. (1884, 

April 3, 9 App. Ca. 448, affirming East and West India Dock 
Co. v. Hill, C. A. 1882, 22 Ch. D. 14), that where the lessor had 
assented to the assignment on condition that the original lessee 
should not be discharged from his liability, the disclaimer of the 
trustee in bankruptcy of the assignee did not terminate the 
liability. The question could not, however, have arisen under 
the Act of 1883, as any operation of the disclaimer so as to 
affect the liability of a person other than the bankrupt is 
expressly excluded by the concluding words of sub-section (2) 

Under the Act of 1869 it was held (in Lyppe v. Hart, 1885 
Jan. 28, 29 Ch. D. 8), that the disclaimer of the trustee did not 
affect the right of the lessor (an agricultural landlord), as against 
the assignee in bankruptcy to have the hay, straw, &c., left ou 
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the farm iu accordance with the covenants in the lease fortified 
by the Act 56 Geo. III. c. 50, s. 11. This question again would 
be excluded, and the landlord’s right confirmed under the Bank¬ 
ruptcy Act of 1883, s. 55, sub-sec. (2), without requiring the aid 


of the statute of Geo. III. Under the Act of 1869 it was held 
by the Court of Appeal in Ex parte Sir IT. Hart Dylce, In re 
Morrish, 1882, 22 Cl). D. 410, that a trustee might disclaim a 


lease which had determined by effluxion of time between the 
date of the bankruptcy and the disclaimer, to the effect that 
the liabilities arising under the covenants at and previously to 
the termination of the lease were extinguished. This question 
could not arise under the more recent Act, which gives effect to 
the disclaimer only from its own date. In Gabriel v. Blanken- 
stein, 1884, 13 Q. B. D. 684, it was held (under the Act of 
1869) that by reason of the relation back of the disclaimer, the 
trustee in bankruptcy who with leave of the Court has dis¬ 
claimed is not liable to an action by the landlord, either as 
assignee or as a trespasser, iu respect of his occupation between 
the date of the bankruptcy and of his disclaimer. The land¬ 
lord’s only remedy is an application to the Bankruptcy Court. 

Having regard to section 150 of the Act of 1883, it has been 
held that the Crown is bound by the disclaimer, In re Thomas , 
Ex parte Commissioners of Woods and Forests, 21 Q. B. 1). 
380. 


It has been held that where the lessee had before his bank¬ 
ruptcy assigned the premises by way of mortgage for the entire 
residue of the term, the equity of redemption which became 
vested in the trustee in bankruptcy was not “ property burdened 
with onerous covenants ” within the meaning of the section ( In 


'e Gee, Ex parte Official Receiver, 1889, 24 Q. B. D. 65). 

Where there are trade fixtures on the leasehold premises of 
he bankrupt, and the trustee applies for leave to disclaim, the 
iame rule obtains as if the lease had been determined in the 
>rdinary way. The landlord must either take ovei the fixtuies 
it a valuation, or the trustee must have a leasonable time 
jefore disclaiming, to remove them (In re Moser , 1884, Aug. 13, 
L3 Q. B. D. 738). 

Although the three months prescribed by s. 55, sub-sec. 1, 
ire expired, the Court has power under s. 105, sub-sec. 4, of 
he Act to extend the time (In re Trice, Ex parte Foreman , 

1884, June 24, 13 Q. B. D. 466). 

It has been decided bv Mr. Justicc Cave that a trustee when 
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applying to the Court under the 3rd sub-section for leave to Part II 
disclaim property, may include in one application several distinct - - * 

premises so long as there is one landlord or chief respondent 
who is affected by the whole application (In re 11 hitaker, 1888, 

June 1, 21 Q. B. D. 201). Where the interest of the bankrupt 
was a lease, which he had mortgaged by sub-demise, and the 
trustee has disclaimed, the landlord may apply to the Court for 
an order vesting the property in the mortgagee subject to the 
same liabilities as the bankrupt was subject to under the 
original lease, and if the mortgagee declines to accept such an 
order, he is excluded from all interest in and security over the 
property (Court of Appeal, 1888, Aug. 3 ,In re Finley, Ex parte 
Cluthworkcrs Co., 21 Q. B. D. 475; approving In re Cock, Ex 
parte SIiilson, Cave, J., 1888, Dec. 21, 20 Q. B. D. 343; In re 
Smith, Ex parte Hopton, 1890, 25 Q. B. D. 530). As to the 
parties to an application for a vesting order, see In- re Morgan , 

Ex parte Morgan, C. A. 1889, Feb. 22, 22 Q. B. D. 592. 

The rule as to the terms on which the Court would grant 
leave to disclaim under the Act of 1809, was settled by the 
Court of Appeal in the case of Ex parte Arnal, In re Witton , 

24 Ch. D. 20, 30, approving the rule laid down by Cotton, L.J., 
in Ex parte Isherwood , 22 Ch. D. 384 (in preference to the 
opinion expressed by Jessel, M.K., in Ex parte Izard , In re 
Bnshell (No. 2), 23 Ch. D. 115), as follows:—“In determining 
what he (the trustee) ought to pay, regard must be had to two 
things, whether the occupation has either in fact produced a 
benefit to the bankrupt’s estate, or was contemplated as likely 
to produce a benefit, and the circumstance that, in consequence 
of the disclaimer relating back to the date of the adjudication, 
the owner of the estate is in the interval between the adjudication 
and the execution of the disclaimer in this position that he has 
been lawfully kept out of the use of his property by virtue of 
the operation of the lease, and caunot after the disclaimer bring 
any action against the person who without his consent has been 
in the occupation of the property.” The rule in Ex parte Arnal 
is again followed in Ex parte Good, In re Salkeld , 13 Q. B. D. 

731. Of. course under the Act of 1883, this must be taken. 
mutatis mutandis having regard to the circumstance that the 
disclaimer now operates only from its own date. 

Where a disclaimer has been executed under leave granted, 
it is too late to appeal against the order giving the leave (Ex 
parte Sadler , 19 Ch. D. 122). 
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The disclaimer by relation back does not relieve the trustee 
' from liability for wilful damage to the property, such as by 
selling hay to be consumed off the land contrary to the con¬ 
ditions of the lease and the custom of the country (Schofield v. 
Hincks, 1888, Nov. 29, 60 L. T. 573). 

Where an order is made under sec. 181 of the Bankruptcy 
Act, 1883, for the summary administration of a bankrupts 
estate, the trustee may under Rule 232 of the Bankruptcy 
Rules disclaim without any application to the Court, and in 
that case there is no jurisdiction for the Court to grant com¬ 
pensation to the landlord out of the bankrupt’s estate (In re 
Sandwell , Ex parte Zerpan, 14 Q. B. D. 960). 



PART III. 

THE CONSENT. 


A contract of sale is binding from the moment of consent of Part III. 
the parties. v 

Consent, as here understood, is the concurrence of intention Consent, what, 
of both parties in the terms of the same proposition, that in¬ 
tention being expressed by some overt act on the part of each. 

In order to give the intention any legal significance, some How expressed, 
overt or outward act of expression is necessary, since otherwise 
the intention would be incapable of proof. 


The outward act indicating the intention on the one side* Offer, what, 
and inviting the concurrence of the other, is called an offer. 

If the concurrence takes place at a personal interview, Consent inter- 
whether in words on both sides, or by words on the one side pemma inter- 
and a gesture of assent on the other, or by mutual assent given vicvr - 
in either way to the terms of a written document, there can be 
no difficulty (apart from any conflict of testimony) in proving 
the concurrence as an actual fact. 


But where the parties are at a distance from each other, and 
Correspond by letter or telegram, certain presumptions are by the 
exigencies of mercantile business imported into the transaction. 

When an offer is sent by letter, the person making the offer Offer by letter, 
is conclusively presumed to make during each instant of time SSEST* iu ’ 
his letter is travelling the same identical offer {Adams v. Lind- 
8eU, 1 B. & Aid. 681), and that presumption continues until 
either a communication recalling the offer has reached the 
person to whom the offer is made, or until a period of time 
has elapsed, the length of which is determined either by .the 
terms of the offer, or by what is a reasonable time for con¬ 
sideration, having regard to the circumstances and to the 
usual course of business, and no longer ( Ramsgate , <£c., Co. v. 

Gvldsmid, L. R. 1 Eq. 109; Baily's case, L. R. 5 Eq. 428, 3 

*~’:x —' *. : :* 
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Cl). Ap. 592; Steccnson v. M‘Lean, 5 Q. B. D. 34G ; %/•,><? v. 
1 on 1 ten haven, 5 C. P. D. 344). 1 Where an offer is made by 
telegram, the presumption is that a prompt reply is expected ; 
and a letter sent three days later, purporting to accept the offer 
has been held not to be an acceptance within reasonable time, 
so that there was no contract (Qu.enerduaine v. Cole, 32 W. R. 
185). It need hardly be said that a defiuite refusal of an offer 
b) r the party to whom it is made or his authorised agent, puts 
an end to the offer; and this is equally the case although the 
paity making the offer has named a period for acceptance which 
is not expired. 


Stevenson v. 
M'Lean. 


In the case of titevenson v. M'Lean the plaintiff sued the de¬ 
fendant for non-delivery of iron under these circumstances :— 
I lie defendant by letter to the plaintiff had made an offer of 
iron warrants at a certain price “open till Monday.” On the 
Monday the plaintiffs had sent a telegram, “ Please wire 
whether you would accept” some slight!}' different terms. The 
defendant did not reply to this, but sold the iron to a third 
party. Subsequently, but before notice of this sale reached the 
plaintiff, he telegraphed (at 134 on the same Monday) accepting 
the defendant’s offer. The case coming on further considera¬ 
tion before Mr. Justice Lusb, he construed the communication 
sent by the plaintiffs not as a counter offer implying a refusal 
of the defendant’s offer, in which case there would have been 
an end of the matter {Hyde v. Wrench, 3 Beav. 334), but as an 
inquiry whether the defendants would modify their offer. 
Consequently, no notice of recall of the offer having reached 
the plaintiff when he accepted the offer, the offer and accept¬ 
ance'constituted a binding contract; and the defendant was 
liable for the non-delivery. 

I apprehend that, assuming the warrants in question to have 
represented certain specific iron, there is nothing in this de¬ 
cision to throw doubt upon the property in the iron having 
passed to the third party under the bargain and sale to him 


1 In Land tlx. of South Africa, Ex 
jmrte Boyle , 1885, Mar. 9, 52 L. T. 
501, an offer to Like shares was 
accepted by letters of allotment 
after the lapse of a considerable 
time. Kay, J. held that as the 
applicant did not repudiate the 
shares by letter to the company 


(although he expressed to their agent 
the intention not to take them) he 
could not after winding-up have his 
name removed from the register. I 
do not understand the principle of 
the decision, unless it is on the 
ground of an implied new offer and 
acceptance. See Part IX., yoet. 
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made before the acceptance of the pending offer. This would be Part III. 
in accordance with the cases relating to sale ot land where it is 
held that the first completed contract passes the property 
in equity {Potter v. Sunders, 0 Ha. 1 ; Dickinson v. Dodds, 2 
Cl). D. 403). 

The communication recalling an offer need not be in any 
way formal.- It is enough for this purpose, if the fact that the 
offer is at an end has in any way come to the knowledge of the 
other, as, for instauce, by his being informed that the offerer 
has sold the property to some one else {Dickinson v. Dodds, 2 
Cb. D. 403). 

The acceptance of the offer during the period when it is Acceptance of 
expressed or presumed to continue as above mentioned, and no 
notice of withdrawal having arrived, concludes the contract, and 
the appropriate overt act is, generally speaking, the irrevocable 
dispatch of a communication to the party making the offer of 
the acceptance. This may be done either by adopting a 
channel specially pointed out by the party making the offer; or, 
if no such channel is expressly indicated, by the post. If merely By post, 
sent by the person accepting through or to his own agent, the . 
communication is not deemed irrevocable until delivered, and 
in the meanwhile the acceptance is presumed to be still in fieri, 
and there remains to each party locus pamitcntUc {.Hcbbs' case, 

L. R. 4 Eq. 9). Still less will a merely private act of the 
person to whom the offer is made constitute acceptance, such as 
putting a letter into a drawer ( per Blackburn, J., in Broydcn 
v. Mctr. Ry. Co., 2 App. Ca, 092), or a company entering an 
allotment of shares on their own books without sending a letter 
giving notice of it ( Ward’s case, L. R. 10 Eq. 059; Gunn's 
case, L. R. 3 Ch. 40), or sending a notice to a wrong and 
unauthorised address {Robinsons case, L. R. 4 Ch. 330). 

Where there is an acceptance by post, it is conclusively 
settled by authority that the acceptance is complete, and the 
bargain struck, at the moment of posting the letter {Dunlop v. 

Higgins, 1 H. L. C. 381; Harris's case, L. R. 7 Ch. 587), and 
this is not affected by an accidental delay in delivery. 

But what if the letter of acceptance, through no fault of What if letter 
either party, entirely miscarries ? There were two decisions, lmscftmes - 
one by Lord Romilly {Rcidpath's case, L. R. 11 Eq. 8G), and 
one by the Court of Exchequer {British American Telegraph 
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Co. v. Ci L. R. 6 Ex. 108), which decided that the contract 
did not in such a case become binding on the offerer. The 
cases here cited arose out of the contract to take shares in a 
company; in regard to which it has been held that, in the 
ordinary course of business, the application for shares is an offer 
which is accepted by a letter of allotment sent by the company 
(Pellat's rase, L. R. 2 Ch. 527; Gunn’s case, L. R. 3 Cb. 323 ; 
Said green and Carrol’s case, L. R. 3 Ch. 323). 1 Now, by the 
decisions ot Lord Rom illy and of the Court of Exchequer above 
let erred to, it was held that if the letter of allotment, without 
fault of either party, miscarried in the post, the allotment was 
not binding on the applicant. This doctrine was questioned by 
Sir G. Hellish in Harris’s case (L. R. 7 Ch. 587, 595), and also 
by \.-C. Malins in a well-considered judgment of his in ] Vail’s 
cose (L. R. 15 Eq. IS, 25) ; and was ultimately expressly over¬ 
ruled by the decision of the Court of Appeal in Household Fire 
Insurance Co. v. Grant (4 Ex. D. 21(j); in accordance with 
what no doubt was the ratio decidendi of Dunlop v. Higgins 
(1 H. L. C. 381). So that it is now unquestionable that the 
posting ot a letter in the ordinary course of business, accepting 
an offer contained in a letter, is an act conclusively effecting a 
binding contract. 


Can an accept¬ 
ance when 
posted be re¬ 
called by an 
express ? 


Another question which may afford matter for speculation is 
this. When a letter of acceptance is put in the post, is it 
absolutely irrevocable, in this sense, that a letter or telegram 
sent afterwards, and arriving at the same time or sooner, cannot 
recall it ? On principle, I should say that the acceptance can¬ 
not be so recalled. The letter of acceptance, as soon as posted, 
becomes the property of the addressee. The subsequent letter 
or telegram can only say that the sender has changed his mind. 
It may amount to an offer to rescind the contract, but I see no 
reason or principle on which it can by its own force rescind the 
contract. 

There is a Scotch case, Countess of Dunn v. Alexander, 9 S. 
& D. 190, which bears upon this last point. Lady D. writes to 
Lady A. about a servant, and receives in reply a letter from 
Lady A. conveying an offer from a servant (X.) to enter Lady 


1 The subject of consent in regard subsequent part of this work (Part 
to the contract to take shares in a IX., post). 
company, is treated in detail in a 
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D.'s service on certain terms. Lady D. writes back to Lady A. 
accepting the terms. Lady A. forwards this letter, with a com¬ 
munication of her own, to X., and immediately afterwards 
receives another letter from Lady D. recalling her acceptance. 
Lady A. sends an express to the post with this last letter, and 
both letters go by the same post and reach X. together. It 
seems, however, that the first letter had been actually posted 
first. The majority of judges in the Court of Session held that 
Lady D. was not bound. They treated Lady A. as Lady D.’s 
agent in the matter, and held (in effect) that X., having received 
notice of recall of the agent’s authority at the same time as 
receiving from the agent notice of the acceptance of her offer, 
could not hold Lady D. bound. This decision was long before 
the decision of Dunlop v. Higgins, and the judges hardly seem 
to have considered the importance (on their assumption of Lady 
A. having been Lady D.’s agent) of the posting of the first 
letter by Lady A. I am inclined to think that the logical 
consequence of holding Lady A. to be Ladv D.'s agent, combined 
with the law as settled by Dunlop v. Higgins, would be that a 
bargain was struck when the acceptance was posted by Lady A. 
The note of the Sheriff-Substitute on the case, though taken 
little account of by the Superior Court, seems to me very good 
reasoning. He decided, “ That from the manner of acceptance 
as expressed by Mr. Bell, in treating of the contract of sale, 
there is between the parties, in idem placitum concursus et 
conventio, which constitutes the contract; that as, in the present 
instance, the contract was completed by the transmission .(by 
Lady A.) of the first letter, the engagement between the parties 
was rendered indissoluble without the consent of both, and that 
it was consequently beyond the power of the noble defendant at 
any time, however short the interval, to retract the acceptance 
or resile from the engagement.” 1 


1 It seems that the French Court 
of Cassation have held that when 
the acceptance and the revocation 
of it arrive together, there is no 
contract. Pollock on Contracts, p. 
14, and case cited in note there. 
The case is not very closely reasoned, 
nor does the Court appear to have 
adverted to what we should consider 
the crucial point, namely, whose 
agent Is the post ? On this point, 
indeed, the rules of the French post¬ 


office afford room for a distinction, 
for a letter may, until dispatched 
from the office, be recalled by the 
sender on complying with certain 
regulations, and this distinction has 
been given effect to by the Lords Jus¬ 
tices in the case of Ex parte Colte , in 
re Devize, L. R. 9 Ch. 27, where Lord 
Justice Mellish threw out the view 
that this rule made the post-office 
the agent of the sender until the 
letter left the town. 
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Ratification by 
agent after 
withdrawal of 
authority. 


Bolton Partners 
v. Lambert. 


Whore there is an acceptance by an agent, unauthorised at 
the time, what is the effect of a ratification by the principal 
after the offer lias been withdrawn ? The general principle is 
that ratification of an unauthorised act relates back, unless a 
right arising by reason of the want of authority, has intervened 
(see Part A III., post). The question in effect is whether such 
a right arises to the offerer by his withdrawal. 

In the case of Bolton Bart nor* v. Lambert (C. A.), 1888, 
Mar. is, 41 Ch. D. 295, the defendant had made an offer to 8., 
who was acting as managing director of a company, to purchase 
the company’s factory. S., with the sanction (minuted in their 
proceedings) of the Works Committee, who had no power to sell 


the company's property, accepted the offer, in a letter in which 
he stated that the offer was accepted by the directors. The 
defendant shortly afterwards withdrew the offer—not on the 
ground of that want of authority—and, subsequently the 
directors of the company (who had full authority in the matter) 
confirmed the minute of the Works Committee. The Court 
of Appeal decided that the ratification by the directors related 
back to the acceptance of the offer, and that the withdrawal of 
the offer in the meantime was unavailing. 


In re Portu¬ 
guese, tic., 
Mines. 


It would not. be safe, on the authority of this case, to lay down 
a general principle that the ratification by a principal of the act 
of his agent in accepting an offer would relate back. It is to 
be observed that in the case in point the offer was made to the 
agent, and it must have been the common intention that the 
contract should be subject to the sanction of the principal. 
The principle to be deduced from the case seems to be that 
if an offer is made by X. to A., as the agent for B., and accepted 
by A. as such agent, though without authority, that will bind 
X. if B.’s sanction is obtained as soon as the matter is referred 
to him. But it does not follow that, if X. makes an offer to B., 
and A., without authority, takes upon himself to accept the 
offer on behalf of B., that this will bind X. if he withdraws the 
offer before B.’s sanction is obtained. 

The cases In re Portuguese, <L'C., Mines are in point. By 
the articles of association of a company the shares were to be 
allotted by the directors. X. applied for shares in the company, 
and at a meeting professing to be a meetiug of directors, but 
of which notice had not been sent to all the directors, the 
directors present purported to allot the shares. The allotment 
was confirmed at a subsequent meeting of directors, which it 
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may be assumed was duly called ; but in the meantime X. had ^ Part III. ^ 
withdrawn his application. On an application by X. under the 
35th section of the Companies Act of 18(12, his name was 
removed from the register. In re Portuguese, d-c., Mines* 

Limited [Steele's case], C. A., 1889, May 31, 42 Ch. D. 160. 

There was a subsequent decision in regard to other persons to 
whom shares had been allotted in this last company. In re 
Portuguese, Badman's case and Bosanquet’s case, C. A., 

20 May, 1890, 45 Ch. D. 16. After the decision in Steele's 
Case, other shareholders naturally wanted to be let off. And 
after several of them had applied for this purpose, the directors, 
in a properly constituted meeting, confirmed the allotments 
which had been made. Two of them ( Hodman and Bosanquet) 
subsequently moved under the 35th section of the Companies 
Act, 1862, to be taken off the register. The Court of Appeal 
in both cases rejected the application. It appeared that in 
Badman's Case the company had at an earlier date commenced 
an action to recover calls. This the Court thought a complete 
confirmation at a time when there was nothing like a distinct 
withdrawal of the offer. In Bosanqnet's case, also, there had 
been no distinct assertion of the position that the first allot¬ 
ment had been invalid, and that the offer was withdrawn on 
this account. On the contrary Lord Justice Cotton appears to 
have thought the facts amounted to an admission that he was 
bound, though he begged to be let off. Lord Justice Bowen 
in effect, treats the facts as amounting to a continuing offer up 
to the time of the ratification. It is true that Lord Justice 
Lindley (p. 30), treats the case as governed by the case of 
Bolton Partners v. Lambert, and rejected the argument that 
the unauthorised allotment was void as distinguished from 
voidable. But Lord Justice Bowen expressly dissents from this 
and says (p. 34) “original contract, from my point of view 
there was none, they not having been authorised agents to 
make it.” He describes the final resolution, as “ an election to 
confirm the act which professed originally to be done by the 
authority of the company, although it was not,” and <r 0es on to 
say “as it is an election it must take place within a reasonable 
time It will be observed that all the learned Lord Justices 
consider the question of “ reasonable time ” essential I think 

fP. fP 1 ' Tlpliedly aSSnm f ** ^sential the further conditions 
that the ofer is not in the meantime withdrawn. When an 
otter is withdrawn cadit queestio as to reasonable time. 
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I 

Letter purport¬ 
ing to accept, 
but introducing 
new term. 


It need hardly be said that if a letter purporting to accept an 
offer introduces a new term as part of the proposed contract, 
there is no completed contract, nor any acceptance, but merely 
a new offer on the other side (Routledge v. Grant , 1 Moo. & P. 
717; Cope v. Albinson, 8 Exch. loo ; Jordan v. Norton, 4 M. 
& W r . 101 ; Felthouse v. Bindley, 11 C. B. N. S. 869; 
Addin ell's case, L. R. 1 Eq. 225; Jackson v. Turquand, L. R. 
4 H. L. 305; Pentelow’s case, L. R. 4 Ch. 178). But the case 
is different if the person accepting merely accompanies his 
acceptance by a collateral requisition ( Peek's case, L. R. 4 Ch. 
532 ; Harriss case, L. R. 7 Ch. 587). 


Where parties 
intend to exe¬ 
cute a formal 
contract. 


The distinction last mentioned is important in a class of cases 
where a correspondence relating to proposed terms of agreement 
contains a proposal for a formal contract to embody the terms. 
If two persons by correspondence agree upon terms for sale and 
purchase (or upon the terms of any other contract) the agree¬ 
ment is none the less binding if it appears from the corre¬ 
spondence that it was contemplated by the parties, as a matter 
collateral to their agreement, that a formal contract should be 
drawn up and signed embodying the terms. As where the 
plaintiff's agent accepted a tender by letter, adding, "the con¬ 
tract will be prepared by, &c.” ( Lewis v. Brass, 3 Q. B. D. 667); 
and where an agent wrote, “we are instructed to accept your 
offer of £800 for these premises, and have asked Mr. Jenkins’ 
solicitor to prepare contract ” ( Bonneicell v. Jenkins, 8 Ch. D. 
70) ; and where parties agreed by correspondence to terms 
embodied in printed conditions of sale including a condition 
that “ each purchaser will be required to sign a contract 
embodying the foregoing conditions, &c.” ( Rossiter v. Miller, 
H. L. 3 App. Cas. 1124; see also Crossley v. May cock, L. R. 18 
Eq. 181; Bolton Partners v. Lambert, 41 Ch. D. 295, 305; 1 
Gray v. Smith, C. A., 43 Ch. D. 208). Still less is the contract 
incomplete, merely because, after coming to terms, an abortive 
attempt is made to embody the terms in a formal instrument 
(Heyicorth v. Knight, 1/ C. B. N. S. 298). 


1 The decision of Mr. Justice Kay 
in Goodall v. Hunting, 1885, 52 
L. T. 12G, is not inconsistent with 
the above. A letter from the solici¬ 
tor of one of the negotiating parties 
contained this expression, “ Send me 
the contract and I will get it signed.” 


The learned judge drew the infer¬ 
ence that he did not intend by that 
letter to bind his client, but to say 
“ as a matter of negociation I am 
prepared to accept your terms ; and 
if you will send me a contract I will 
advise my client to execute it.” 
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But. if it appears that the drawing up and signing a formal 
contract was contemplated as a condition precedent of the final 
arrangement which was to hind the parties, the case is different. 
An advertisement for tenders concluded as follows :—“ P.S. All 
contractors will have to sign a written contract after acceptance 
of tender.” A tender was made and accepted, aud subsequently 
withdrawn. It was held that the person tendering, not having- 
signed a contract after acceptance, was not bound ( Kingston- 
on-Hull v. Patch, 10 Ex. CIO). The Court drew the inference 
that the “contract” was intended to settle important details 
which were not contained in the advertisement. And where an 
offer to take a lease was accepted “ subject to the preparation 
and approval of a formal contract,” it was held that no contract 
had been made (117/01 v. Bull , L. R. 7 Ch. D. 20; Honeyman 
v. Marryaf, 20 L. J. Ch. 010 ; Hawkesa-orfh v. Chnffey, LSttO, 
Jan. 12, 54 L. T. 72). 

An offer purporting to bind the offerer to keep the offer open, 
or to give the option of acceptance, for a certain period, does not 
in any way prevent the offerer from recalling the offer sooner if 
so minded. The promise not to recall the offer, being without 
consideration, is not binding either in law or equity upon the 
person making such promise (Cooke v. Oxley , 3 T. R. 653 ; 
Routledcje v. Grant , 4 Bing. 053 ; Dickinson v. Dodds , Court 
of Appeal, 2 Ch. D. 403). In deciding the case of Stevenson 
v. JM'Lcan (5 Q. B. D. 346) above mentioned, the judges were 
careful to show that they in no way intended to infringe upon 
this rule. The only possible effect, therefore, of a statement 
that the offer is open until a particular date, is that if not 

accepted on that date it will be at an end without further notice 
of withdrawal. 

. A bid at an auction is a mere offer; the auctioneer is, until 
a bargain is struck, the agent of the vendor alone; and the 
vendor’s acceptance of the offer is signified by knocking down 
the hammer. Until then either party may retract ( Payne v. 
Cave, 3 T. R. 148; Warloio v. Harrison , 28 L. J. Q. B. 18). 
It follows from the preceding paragraph that a statement in 
the conditions of sale by auction, that no bidding is to be 
retracted, is utterly nugatory in regard to a stranger bidding at 
the auction. This is admitted by Lord St. Leonards (Vendors 

and Purchasers, Ch. 1, s. 2, par. 2), who appears to have in- 
C.S.G. 


r ART III. 

r J_ 


Engagement to 
keep ofl'er open 
is not binding. 


Bid at an 
auction. 
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bidder by his bid assents, and thereby in effect promises not to 
retract his bidding. But there is clearly no consideration for 
this promise. The case is different if the person bidding has 
been party to an antecedent contract embodying the conditions 
of sale; for instance, if he was a consenting party to a family 
arrangement wherebv.(under the order of the Court or other- 
wise) the sale takes place ( Freer v. Rimner, 14 Sim. 391). 

If a property is advertised for sale “ without reserve,” the 
highest bond fide bidder may sue the auctioneer (if the state¬ 
ment is made without authority, and doubtless may sue the 
seller if the statement is authorised by him) as upon a contract 
that the sale shall be without reserve (Warlow v. Harrison , 
1 E. & E. 309, 316). 


Identity of 
meaning a 
necessary 
element. 

Mere variance 
of language 
immaterial if 
same terms are 
meant. 


The identity of the proposition intended by both parties is 
necessarily an element in the consent. Where there is a 
variance of language in the expressions used on either side, the 
question is whether the variance is material; or in other words 
whether, notwithstanding the variance of language, the terms 
intended are identical. Thus where bought and sold notes were 
the only evidence of intention on either side, and the subject 
was, b} r a mistake of the broker who delivered bought and 
sold notes of the goods, described on the one side as “Peters- 
burgh” hemp, and on the other as “Riga” hemp, a superior 
article; there was no contract ( Thornton v. Kempster, 5 Taunt. 
786). So where a letter offering “good barley” on certain 
terms was answered by a letter saying, “ We accept, expecting 
you will give us fine barley,” and a letter in reply pointed 
out that the first letter contained no such expression as “ fine ” 
barley, and declined to ship anyevidence being given that 
“ o-ood ” and “ fine” barley were terms well known in the trade 
asTdistinct, it was held that there was no contract (Hutchison 
v. Bowkcr, 5 M. & W. 535). But where the documents differ 
in language, but are not plainly contradictory, evidence of 
mercantile usage is admissible to show that the variance is 
immaterial (Bold v. Rayner, 1 M. & W. 342). The authorities 
relating more particularly to variance in bought and sold notes, 
will be further considered in Part VIII., post. 


Mistake. 


Where, through a bond fide mistake of fact, one party is 
assenting to a totally different proposition from the other (pro- 
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vided lie has nob done so in such terms or under such Part III. 
circumstances as to warrant the other in relying upon his 
having meant the same thing), there is no contract (Lind¬ 
say v. Candy, 1 2 Q. B. 1). 9G ; Candy v. Lindsay , 3 App. Ca. 

459; see also Raffles v. Wickelhaus , 2 H. A C. 900; Pit illijis 
v. Bistolli, 2 B. k C. 511 ; Boulton v. Jones, 2 H. & N. 5041. 

And even where there is literally a concurrence in an identical 
proposition, there may be a failure of true consent, if, through 
mutual mistake, there is an essential misapprehension of the 
situation. As, for instance, if a supposed reversioner were to 
agree with the assignee in bankruptcy of a supposed tenant for 
life for the sale of the timber on the estate, and it turns out that 
at the date of the agreement the supposed tenant for life is 
dead (Cochrane v. Willis, L. R. 1 Ch. 53; see also cases of 
Gompertz v. Bartlett, 2 E. k B. 849; Voting v. Cole, 3 Bing. 

N. C. 724, Part V., section 3, post; Emmer-son's case, L. R. 

1 Ch. 433, Part VIII., post). And generally if A. contracts with 
B. for the purchase of property or an interest in property 
supposed to belong to B., but which really belongs to A., the 
contract will not be enforced; and even after execution of such a 
contract the parties will, if possible, be restored to the original 
position (Beauchamp v. Winn , L. R. G H. L. Ap. 223; Cooper 
v. Phibhs, L. R. 2 H. L. Ap. 149 ; Jones v. Clifford , 24 W. R. 

979). But a variance of intention in the sense here indicated 
is not to be inferred from the mere circumstance that the 
plaintiff claiming specific performance has come into Court 
claiming something as included in the contract which the 
defendant denies to be included, and that the Court holds the 
defendant to be right upon the true construction of the 
correspondence. This was laid down by the Court of Appeal in 
Preston v. Leech (1884, 27 Ch. D. 497, 507) upon motion for 
an interlocutory injunction, holding that there was a prinul 
facie contract, and that the plaintiff, waiving his first contention, 
was entitled to the injunction according to the construction of 
the terms admitted by the defendants. A somewhat similar 
result was arrived at in the case of Paget v. Marshall (1884 

Ch. D. 255), where V.-C. Bacon held the plaintiff entitled to 
rescission of a lease on the ground of his own mistake wrongfully 
taken advantage of by the defendant, but gave the defendant- 
the option of having the lease rectified so as to include only the 
property which both parties meant to be included. 

1 Commented on p. 245, infra. 
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Part III. 


Force or fear. 


Consent is essentially an act of the mind by a free agent. 
The seeming consent, which arises from overmastering force or 
fear, and tho consequent acts purporting to express that consent, 
are by the legal or equitable rules of all civilised nations, utterly 
and ah initio void. In the Roman Law it was enacted by the 
edict of the Praetor, “Quod met ns causd gestani erit, ratum 
von habebo ’ (Dig. L. 1), and the same principle has always 
applied both at law and in equity in England. In criminal law 
it has been held that if a person is made to give up property by 
threats, it is a case of larceny (Reg. v. McGrath, L. R. 1 C. C. R. 
205 ; Reg. v. Lovell, 8 Q. B. D. 185). 

The only difference, in different systems of law, relates to the 
species of circumstances under which it is presumed that the 
motive of fear has been dominant in regard to the act in 
question. I shall content myself with quoting the case of 
Bayley v. Williams (4 Giff. 638), showing the way in which 
this subject lias been viewed in an English Court of Equity. 
The Vice-Chancellor there said, “ If the fair result of the 
evidence shows that the agreements were executed under 
influence felt by the plaintiff, and exercised by the defendants ; 
if the fear of the criminal prosecution against the plaintiff’s son, 
or if the result of the discovery of a criminal act, for which the 
plaintiff was not liable, was used by the defendants against the 
plaintiff to operate upon his fears, so as to induce him to give a 
security which would relieve his son from a criminal prosecution, 
according to the law of this Court a security obtained under 
such circumstances cannot stand. 

The inequality in the position of the parties, the one exact¬ 
ing a security which the other is desirous to give in order to 
save his sou from exposure, disgrace, and ruin, taints the se¬ 
curity obtained under the influence of such fear. If the main 
aud influencing purpose was the relief of the son from the con¬ 
sequences of his crime, if this was the main consideration 
operating on the father’s mind, and was the origin and real 
cause of the transaction, the intervention of other circumstances 
or other collateral advantages to the father, will not be enough 
to justify the Court in upholding such a security.” 

This decision was affirmed in the House of Lords (Williams 
v. Bayley, L. R. 1 H. L. 200) on the twofold ground mentioned 

on pp. 253, 4, 2 >ost. 


Fraud. 


In the above remarks it will be seen that the ratio decidendi 
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is that there was no real consent of a free agent, but only that 
seeming consent of a mind overmastered by fear. This is quite 
different from the ratio decidendi in cases of fraud, where there 
is true consent obtained by means of a deception. The 
questions which arise out of fraud will be considered at length 
in a later part of this work. 

I must, however, here advert to a class of cases arising out of 
fraud, and resulting in a seeming contract; but where the 
deception was such as to prevent any real concurrence of in¬ 
tention, and it has been accordingly held that there was no 
contract at all. Cases of this kind are Hardman v. Booth , 1 
H. & C. 803, and Lindsay v. Candy , 1 Q. B. D. 348 ; 2 Q. B. D. 
96, reported sah norn. Candy v. Lindsay, 3 App. Ca. 459. In 
the latter case the question of intention was one of some nicety, 
and requires a full statement of the facts to be appreciated. 
The case was this :— 

A certain person of the name of Blenkarn, dating from 37, 
Wood Street, Cheapside, wrote to L., a manufacturer in Ireland, 
proposing a purchase of goods, and fraudulently signing his letters 
with a signature having the appearance of “ Blenkirou & Co.” 
L., supposing, as Blenkarn intended he should, that the letters 
came from a highly respectable firm of the name of Blenkiron 
& Co., who carried on business at 123, Wood Street, supplied 
the goods, invoiced and directed to “ Messrs. Blenkiron & Co., 
37, Wood Street, Cheapside,” and the goods so supplied were 
fraudulently taken in by Blenkarn who occupied a room which 
he called a warehouse looking into Wood Street, but entered 
by a door round the corner in Little Love Lane. The fraud 
having been discovered, Blenkarn was criminally prosecuted 
and sentenced ; and L. then brought his action to recover his 
goods in the hands of a person who had bond fide bought them 
from Blenkarn. The Court of Appeal reversing the judgment 
of the Queen’s Bench Division decided in favour of the manu¬ 
facturer ; and this decision was affirmed by the House of Lords. 
It was held that there was nothing in the circumstances which 
would have divested L. of the property unless there was a 
contract of sale with Blenkarn ; and that there was no contract 
because L. never intended to sell to Blenkarn, of whom he had 
no knowledge, nor to any person except the well-known firm of 
Blenkiron & Co. It was not therefore a case of consent in¬ 
duced by fraud, but a case where the consensus of mind 
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which could lead to any agreement or any contract whatever 
was entirely absent. 

A similar principle has been applied in criminal law, which 
may be illustrated by the case of Reg. v. Backmasfer, C. C. R. 

Dec. 10 (20 Q. B. D. 182). There was a conviction for 
larceny. I ho prisoner had bet with the prosecutor at a horse 
race, paying money to back a horse. There was evidence that 
the prisoner never intended to repay the money iu any event. 
Lord Coleridge cited Olivers aisr (2 Russell on Crimes, 169, 
170, 5th ed.), where it was observed that “a parting with the 
property in goods could only be effected by contract, which re¬ 
quired the assent ol two minds.’’ This Lord Coleridge thought 

o o 

applicable to the present case, even assuming that there was au 
intention to part with the property. But he thought the true 
view to be that the money was not intended to pass to the 
prisoner, lor the prosecutor intended to have his money back in 
a certain event, whereas the prisoner when he received the 
money never iutended to give it back in any event. That the 
prosecutor would have been satisfied b}' repayment in coin of 
equal value did not show that he meant to part with his right 
to the money. 


Illegality. This is a convenient place to note the principle, applying to 

contracts generally, that consent cannot receive legal effect so 
as to confer an active title upon one of the persons concerned, 
if the proposition consented to by him is either directly pro¬ 
hibited by authority, or involves conduct subversive of good 
morals or public policy. The principle is In pari delicto potior 
cat conditio defendentis (In re Mopleback , Ex parte Caldecott , 
4 Ch. D. 150). 

The contract is equally bad whether the illegality be in the 
promise or the consideration. And although one of several 
promises made upon the same consideration may be given 
effect to although others are illegal (provided that the lawful 
promise is separable from and not dependent on the unlawful 
one, see Bourke v. Blake, 7 Ir. C. L. R. 348; Price v. Green, 16 
M. & W. 346 ; Nicholls v. Stretton, 10 Q. B. D. 346 ; Pickering 
v. Ilfracombe By. Co., L. R. 3 C. P. 235,250 ; Baines v. Geary, 
1887, Mar. 26, 35 Ch. D. 154; Baker v. Hedgecock, 1888, 
Hay 29, 39 Ch. 1). 520); yet if any part of the consideration for 
a promise is illegal, the promise is wholly void of legal effect 
(Feathel'sione v. Hutchinson , Cro. Lliz. 199 ; 11 c cite v. Jones , 
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1 Bing. N. C. G62 ; Shackell v. Rozier, 2 Bing. N. C. 64G ; Scott 
v. Gilmore, 3 Taunt, 226; Harrington v. Graving Dock Co., 

3 Q. B. D. 549 ; Howden v. Haigh, 11 A. & E. 1033 ; Hopkins 
V. Prescott, 4 C. B. 578; Lou nd v. Grimwade , 1888, May 1G, 
39 Ch. D. G05). In sales the contract is twofold, and that which 
is the consideration on one side is commonly the thing promised 
on the other. The only question is whether the illegal 
stipulation is of the essence ot the contract (see Boil eke v. Blake, 
supra). 

Iu regard to sales, if the thing sold is in itself contrary to good 
morals, as an obscene hook or print, the sale is clearly void 
( Poplett v. Stockdcdc, Ry. & Moo. 337; Fores v. Johns, 4 
Esp. 97). 

A sale is also void if the goods are sold to be used for an 
illegal or immoral purpose of which the vendor has notice 
(Langton v. Hughes, 1 M. & S. 593; Cannon v. Bryce, 3 B. & 
Aid. 179; Pearce v. Brooks, L. R. 1 Ex. 212 ; Taylor v. Chester, 
L. R. 4 Q. B. 309). There is an exception to this in the case 
of a sale made and executed abroad of goods intended to be 
smuggled into this country, the reason being (apparently) that 
we could not afford reciprocity in the admission that such sales 
are illegal ( Holman v. Johnson , 1 Cowp. 348). But if it is 
part of the bargain that the seller is to pack the goods in a 
manner convenient for smuggling, or there is otherwise any 
arrangement that he is to assist or participate in the profits of 
the smuggling venture, the whole transaction is deemed illegal 
( Biggs v. Lawrence, 3 T. R. 454 ; Clugas v. Pentaluna, 4 T. R. 
466; WaymaU v. Reed, 5 T. R. 599; Pcllccat v. Angell, 2 
C. M. & R. 311). 

The sale of a public office, where the nomination to, or in¬ 
fluence in obtaining the office, is in private hands, has been 
held, by a long series of cases (both at common law and under 
the statutes 5 & 6 Ed. VI. c. 1G, and 49 Geo. III. c. 126) to be 
illegal; and the same is the case with any agreement for 
transfer or partition of the fees or emoluments of the office ; 
Garforth v. Fear on, 1 H. Bl. 237 (Customs); Parsons y. 
Thompson, 1 H. Bl. 322 (Dockyards); Hanington v. Du, 
Chastel, 1 Bro. C. C. 124 (King's Household); Methold v. Wel- 
bank, 2 Ves. Sen 238 (Gaoler); Law v. Law, 3 P. Williams, 


247 

TART III. 


Where subject- 
matter of sale 
illegal. 


Sale for an 
illegal purpose. 


Smuggling 

contracts. 


Sale of a public 
office or its 
emoluments. 



24S 


Part Ill. 

^ _ 

Tf-' 


Command of an 
East Indiamnn. 


Cases under the 
statutes 5 & 6 
Ed. VI. c. 10, 
49 Geo. III. 
c. 120. 


SALE OF GOODS. 

SOI (Excise) ; Hopkins v. Prescott, 4 C. B. 578 (collector of taxes, 
fcc.). These cases were decided on the ground of tlie public nature 
of the duties to be performed, and in some cases also on the ground 
of the secrecy of the agreement, and the deception towards the per¬ 
son who makes or sanctions the appointment on a recommenda¬ 
tion which he assumes to be disinterested. In Aston v. Gwinnett 
( 3 Y. & J. 13G) an agreement for assignment of a salary by a 
person whom the Court considered a mere clerk holding office 
at the pleasure of his superior, and that superior sanctioning 
the agreement, was held good. The same was held as to a 
private secretary in the case of Harrison v. Kloprogge , 2 
Bro. B. 678. 


In the days of the monopoly of the East India trade, the 
command of an East Indiaman was a lucrative and responsible 
post, obtained by the sanction of the East India Company 
to the recommendation of the private owners. In the cases of 
Blackford v. Preston , 8 T. R. 89, and Card v. Hope, 2 B. & C. 
661, it was decided that such a recommendation could not be 
made the subject of traffic, and in the latter case there was a 
strong expression of an opinion that the same principle would 
apply to an appointment to the command of a ship by private 
owners, it being a matter of public policy that such appoint¬ 
ments should be governed by the principle detur cligniori. 

In the following cases transactions have been held illegal 
under the statutes above referred to (5 & 6 Ed. VI. c. 16, and 
49 Geo. III. c. 126)— Sir A. Inglis case (coferer of King’s 
house), Co. Litt. 234 A., where the appointment was held void, 
and the office vacant; Dr. Trevors case, Cro. Jac. 269 (Chan¬ 
cellor and other officers of Ecclesiastical Courts, see also 
Bobotham v. Trevor , 21 Brownl. 11); Woodward v. Foxe 
(registrar to archdeaconry), 3 Lev. 289; Huggins v. Bain- 
bridge (warden of the Fleet), Willes, 241 ; Browning v. 
Halford (under sheriff), Free. 19; Williamson v. Barnsley 
(steward of Court Leet), 1 Brownl. 71 ; Rex v. Chamtier, 13 
Q. B. 447, where a person having the nomination to a cadetship 
in the Hon. East India Company’s service and receiving money 
for giving it, was held liable to an indictment; Graeme v 
Wroughton , 11 Ex. 146, where the resignation of a majority in 
the H.E.I.C.S. for a pecuniary consideration was held illegal, 
and a security for payment of the money void. 
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On the other baud, certain offices of profit which were 
saleable by custom, and to which probably no responsible duties 
were attached, have been held not within the scope of the 
statutes, or of the principle of common law, Godbold's case, 4 
Leon. 33; Ex parte Butler, 1 Atk. 210. 

Under the statutes, the distinction has been made that the 
holder of an office may appoint a deputy, reserving to himself 
a certain sum out of the salary, or a certain proportion out of 
the fees ; but may not reserve to himself the whole profits, nor 
stipulate for a certain sum where the profits are uncertain 
(Godolphin v. Tudor, 2 Salk. 467 ; G Mod. 234 ; Willes, 575, n. ; 
affirmed in Pari., 1 Bro. P. C. 135 ; Culliford v. De Car don ell, 2 
Salk. 466 ; Greville v. Atkins, 9 B. & C. 462 ; Layng v. Paine, 
Willes, 571). 

The following decisions show that any assignment of the 
emoluments or pay of an office in the public service (not being 
a pension for past services merely), is contrary to law :— Palmer 
v. Bate , 2 Br. & B. 673; Wells v. Foster, 8 M. & W. 149 ; 
Flaherty v. Odium , 3 T. R 681 ; Lidderdale v. Montrose, 4 
T. R 248; Bamvick v. Meade, 1 H. BL 627. 

ft 

In Corporation of Liverpool v. Wright, 28 L. J. Cb. 868, an 
arrangement between the Corporation and the Clerk of the Peace 
(an officer appointed by the Corporation but holding office 
during good behaviour, and paid by fees fixed by statute), with 
the object of commuting the fees for a fixed salary, the difference 
t<5 be received or borne by the borough fund, was decided to be 
illegal and void, on the grounds :—1st. That no bargain could 
be made as to an office of trust of this description; 2ndly. That 
the law presumes, with reference to an office of trust, that 
the holder requires the payment which the law has assigned to 
him, for the purpose of upholding the dignity and performing 
the duties of the office. 

A relaxation of the strict rules as to bargains relating to 
such offices has (apparently) been allowed in the case of a bond 
fide partnership between solicitor's in regard to the public 
appointments held by one of them. In the case of Sterry v. 
Clifton, 9 C. B. 110, a solicitor (A.), who held several public 
appointments and other offices, entered into partnership with 
another solicitor (B.), by a deed which provided that the emolu- 
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merits of tlie offices then held by A., or which during the 
subsistence of the partnership should be held either by A. or B., 
should be partnership property; and also in case of A.’s death 
before the time assigned for the duration of the partnership, 
and in certain events, the profits of the partnership should be 
divisible between B. and the executors of A. It was held, on a 
case stated by the Court of Chancery for the opinion of the 
Court of Common Law, that the partnership deed and the 
particular clause of it last mentioned were good. Owing to 
the form in which the case came before the Court, no reasons 
for the decision are given, and the decision may have been 
given on the ground that the deed of partnership must be 
construed as dealing only with those offices which could legally 
be dealt with. But more probably it was on the broader ground 
that the transaction was not within the mischief intended to be 
provided against by the rule as to traffic in public offices. 

The question raised by the last clause of the partnership was 
a different one, namely, whether the profits of a solicitors 
business could be shared by unqualified persons notwithstanding 
the Act 22 Geo. II. c. 4(i, s. II. 1 It was in effect decided that 
any bond fide arrangement by a solicitor or his representatives 
to realise the goodwill of his business is not within the mischief 
of the statute. See also Candler v. Candler , G IVIadd. 141 ; 
Jacob. 225 ; Bunn v. Guy, 4 East, 190. 

The decision of Lord Eldon in Candler v. Candler, 1 Jac. 
229, 231, shows that this conclusion was not arrived at without 
consideration of possible mischief of another kind. “ I should 
state,” he'says, “that this statute, if the construction be such 
as is contended for, has been violated over and over again, and 
by the best men in the profession. It has happened to me to 
know, that it is no Uncommon thing for gentlemen leaving the 
profession to stipulate for an annuity payable out of the future 
profits. I have thought that, consistently with the policy of 
the law, agreements could not be made by which they contract 
to recommend those 'who succeed them. I doubted whether 
professional men could be recommended, not for skill and know¬ 
ledge in their profession, but for a sum of money paid and 
advanced. I know that this would rip up many transactions, 


i This enactment is formally See, as to its application, the cases of 
repealed, but substantially re- Tench v. Roberts, 6 Madd. 145 ; In re 
enacted by 6 & 7 Viet. c. 73, s. 32. Jackson , 1 B. & C. 270. 
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and I was happy that the Court of King’s Bench (Bunn v. 
Guy, 4 East, 100) was of a different opinion, though I never 
could entirely reconcile myself to their doctrine.” These diet cl 
suggest that the bond tide sale of a goodwill of a business is a 
transaction, which, for reasons of general expediency, outweigh¬ 
ing the mischief of possible abuse, has been treated with 
peculiar indulgence by the Courts. And the same indulgence 
would probably be extended to all bond fide agency arrange¬ 
ments. But they are weighty to show that such indulgence 
may not be extended to an arrangement whereby a solicitor who 
for any reason may be unable to undertake the business of a 
particular client, should make a profit by recommending him to 
another. 

A sale to an alien enemy—or any trading with the enemy— 
without licence from the Crown is illegal (Putt# v. Bell, 8 T. R. 
548). 

A contract in restraint of trade generally, is bad as being 
deemed contrary to general utility. But this does not extend 
to agreements for a partial restraint, such as are made in the 
sale of the goodwill of a business; and it is established that a 
person may legally contract so as to restrain himself from 
carrying on a particular trade within certain limits, or even 
without limit, provided the restriction is reasonable, having 
regard to the subject-matter of the contract (Mitchel v. Rey¬ 
nolds, 1 P. Wras. 181, and cases under this leading case in the 
first volume of Smith’s Leading Cases; Leather Cloth Co. v. 
Lorsont, L. R. 9 Eq. 345; Collins v. Locke, 4 Ap. Ca. 074 ; 
Rousillon v. RousMon, 14 Ch. D. 351; Middleton v. Brown, 
47 L. J. Ch. 411; 38 L. T. 334; Baker v. Hedgecock, 39 Ch. D. 
520; Mills v. Dunham, C. A. from Ch. D., 29 Jan. 1891). 

A covenant, made on the sale of a business, not to trade as a 
manufacturer under a 'particular name has been held good 
• (Vernon v. Hallam, 1886, Dec. 2, 34 Ch. D. 748). A covenant 
by retiring partner to retire, “ so far as the law allows, from the 
business, and not to trade, act, or deal in any way so as directly 
or indirectly to affect the continuing partners,” has been held to 
be too vague, and, at all events, ineffectual to prevent the 
partner, who retired from a business carried on in London and at 
Wolverhampton, from carrying on a similar business in Middle¬ 
sex (Davies v.-Davies, C. A, 1887, Aug. 9, 36 Ch. D. 359). A 
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Part TIL rule of a society established for the protection of a particular 

trade, that “ no member shall employ any traveller, carman, or 
outdoor employe who has left the service of another member 
without the consent in writing of his late employer till after the 
expiration of two years,” is unreasonable in restraint of trade, 
and void (Mineral Bottle, dc., Society v. Bootle , C. A., 1887, 
Aug. 9, 36 Ch. D. 465). 


Maintenance and Another source of illegality in a bargain, is where the purpose 
Champerty. 0 f ^’ s ^j ie maintenance of a suit by one who has no interest 

in the subject-matter. 

Maintenance (in this sense) is where a man (having no in¬ 
terest) maintains a suit or quarrel to the disturbance or 
hindrance of a right. 

If he who maintains another is to have by agreement part of 
the land or debt, &c., in a suit, it is called Champerty: which 
is said to be the most odious species of maintenance. 

Maintenance (including champerty) has been prohibited by 
several statutes which are confirmed by 32 H. VIII. c. 9. 

The old law on the subject will be found laid down in 
Comyn’s digest under the head “Maintenance,” and a key to 
the cases will be furnished by the more recent cases of Hutley 
v. Hutley, L. It. 8 Q. B. 112; Hobson v. Dodds , L. It. 5 Eq. 
301 ; Anderson v. Radcliffe, E. B. & E. 806. 

The essence of the illegality, to render such a bargain void 
is that (1) there is the purpose of maintaining a suit by a person 
having no interest (see Guy v. Churchill, 1888, Dec. 18, 40 
Ch. D. 481); and (2) the bargain contemplates a division of the 
proceeds. It is not ebampertous, nor is it unlawful for an 
attorney to take (pendente lite) an assignment of the subject- 
matter of the suit by way of security for his costs ( Anderson v. 
Radcliffe, supra), though an out and out purchase by the at¬ 
torney of the subject-matter would be illegal (Simpson v. Lamb, 
7 E. & B. 34). 


Contrary to 
policy of llank' 
ruptcy Law. 


An agreement that the property of A. is to become upon his 
bankruptcy the property of somebody else is void as being a 
violation of the policy of the bankruptcy laws ; this being in 
effect a stipulation that the property of the bankrupt which is 
by law divisible amongst his creditors shall be distributed 
in some other way (Ex parte Macleay, L. R. 8 Ch. 643 ; Ex 
parte Williams, In rc Thompson, 7 Ch. D. 138 ; Ex parte Jay, 
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In re Harrison, 14 Ch. D. 92; Ex parte Jackson, In re Bowes, 
14 Ch. D. 725). These cases have to be distinguished from 
cases where there is a bond fide charge or lien over the pro¬ 
perty operative independently of bankruptcy, as in the case In 
re Stockton Iron Furnace Co., 10 Ch. D. 335. In the case of 
Ex parte Phillips, In re Harvey, C. A., 1S83 (36 W. R. 567), 
a composition deed, by which creditors released their debtor, 
was made on a secret agreement between the debtor and P. (one 
of the creditors), that P. should receive more than the propor¬ 
tion received by the others. It was held that, as against P., the 
release was good, and the stipulation bad; so that P. lost both 
his debt and his share of the composition. In re Great Berlin 
Steamboat Company, C. A., 1884 (26 Ch. D. G16), where a 
person had placed money in the hands of the bankers of the 
company with the fraudulent purpose of giving it a fictitious 
credit, he was held not entitled, after an order had been made 
to wind up the company, to get back the balance of the money. 
It would have been indeed surprising if the claim had 
succeeded. 

It has been said that a contract or engagement having a ten¬ 
dency, however slight, to affect the administration of justice, is 
illegal and void (per Lord Lyndhurst in Erjerton v. E. Brownloiv, 
4 H. L. C. 1, 163). And this is clearly the case where the 
agreement tends to affect the course of criminal justice, as to 
which an individual can have no pretence of a right to com¬ 
promise the matter. So in the case of Pound v. Grimwade, 
1888, May 16 (39 Ch. D. 605), where part of the consideration 
for a bond was, if not the stifling of a prosecution, at least a 
stipulation seriously affecting its conduct, namely, a stipulation 
that the name of the plaintiff should not be mentioned, or be 
only mentioned so as to be exonerated, Mr. Justice Stirling held 
there was an illegality affecting the whole consideration, and 
rendering the bond void. In Williams v. Bay ley, L. R. 1 
H. L. 200, an agreement for an equitable mortgage had been 
obtained by a bank from a father, after a discovery of forgeries 
in his name by a son, the bank at the time of taking the security 
delivering up to the father the forged instruments. The House 
drew the inference that the consideration of the agreement was 
the stifling of a criminal prosecution, and held that the equitable 
mortgage could not be enforced. There were two grounds for 
the decision, namely, first, that the implied threat used by the 
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^ ,e negociations was the means of putting undue 
pressure on the father to make good the debt of another in 
respect of which lie was under no legal obligation to the bank, 
and that there was therefore no equity to enforce the agree¬ 
ment; and, secondly, that the illegal agreement on the part of 
the bank to stifle a prosecution was a bar to their enforcing the 
security. The decision is rested by Lord Cranworth (Chancellor) 
mainly on the former ground, by Lord Chelmsford mainly on 
the latter. It is placed by Lord Westbury explicitly on both 
grounds. On the other baud, in H'cmi v. Lloyd, 1843, Nov. 24 
(7 Scott, N. R. 499), where it was attempted to set aside a 
warrant of attorney to confess judgment, given for money due 
. e h t o his employer, on the ground that the security 
was obtained by a threat of prosecution for a felony; it was 
held by the Court of Common Pleas that although the debt 
was incurred in circumstances which might have given rise to a 
prosecution for embezzlement, it must be shown that the con¬ 
sideration for giving the security was an agreement to abstain 
from prosecution ; and it is not enough to show that a threat of 
prosecution was used, and that in fact the employer abstained 
from prosecuting. The principle of this case was followed in 
Flower v. Sadler, 1882, Jan. 21 (9 Q. B. D. 83). The question 
as to the limits of the principle in its relation to public justice 
as distinguished from mere private rights, was much discussed 
in the case of Kecr v. Leeman in the Exchequer Chamber, 
184G (9 Q. B. 371); and the principle laid down was in effect 
that where matters of indictment are matters of public concern, 
they are not the subject of compromise. This principle was 
followed by the Court of Appeal in Wivdh'dl Local Board of 
Health v. Vint, 1890 (45 Ch. D. 351). 


What if illegal 
purpose is not 
curried out ( 


In Wilson v. Sfruynell, 1881 (7 Q. B. D. 549), where repay¬ 
ment was claimed of money paid by an accused person to one 
who became bail for him, in order to indemnify the surety 
against his liability, Stephen, J., held that the contract was 
contrary to public policy, and void, and that the money had been 
paid on an illegal consideration. But the money having been 
paid by way of indemnity for a loss which was never incurred, 
the learned judge held that the purpose had not been fully 
executed, and consequently that the person who had paid the 
money was legally entitled to have it back. On the latter 
point, however, in a parallel case similarly decided by Mr. Justice 
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Stephen, the Court of Appeal overruled the judgment {Her¬ 
mann v. Jenchncr (or Zenchner). C. A., 1885, 15 Q. B. D. 501)- 
In the course of the argument, Bowen, L.J., observed (citing 
Tappenden v. Randall, 2 B. & P. 4G7) that if the illegal 
purpose had not been carried out, it was clear that the money 
deposited could be recovered. Brett, L.J., observed (citing 
Simpson v. Moss, 7 Taunt. 24-0) that the test was whether the 
plaintiff requires any aid from the illegal transaction to establish 
his case. In giving judgment, Brett, L.J., considered that the 
illegal purpose was fully completed when the defendant became 
surety; defeating the policy of the law, which was that the 
surety should be bound at his peril to see that the accused 
person obeyed the order of the Court. Baggallay, L.J., quoted the 
rule stated by Mellor, J., in Taylor v. Chester (L. It. 4 Q. B. 309, 
314), that “ the true test for determining whether the plaiutiff 
and defendant are in p<t ri delicto is by considering whether 
the plaintiff could make out his case otherwise than through the 
medium and aid of the illegal transaction to which he himself 
was a party and considered this sufficient without regard to 
the question whether the illegal object itself must be fully 
carried out or not. Bowen, L.J., concurred, apparently con¬ 
sidering that the illegal purpose had been carried out. 

In Taylor v. Bowers, 1 Q. B. D. 291, where goods had been 
delivered for an illegal purpose which had not been carried out, 
the owner was held entitled to repudiate the purpose, and 
reclaim the goods. The decision appears to have been given on 
the ground that it was the defendant and not the plaintiff who 
would have had to allege the illegal transaction as the ground 
of his title ; but Hellish, L.J., states as a general proposition 
that if money is paid or goods delivered for an illegal purpose, 
the person who has paid the money or delivered the goods may 
recover them back before the illegal purpose is carried out. 
This, as a general proposition, is doubted in the judgment of the 
Court of Appeal delivered in Kearley v. Thomson, 1890, 24 
Ch. D. 742. At all events, according to the latter decision, the 
proposition does not apply where money has been paid for an 
illegal purpose which has been partially carried out. 

Illegality by statute may arise from an express or from an 
implied prohibition. Where the contract is expressly prohibited 
it is idle to consider the reason or ultimate purpose of the legis¬ 
lature in enacting the prohibition, As an instance of a contract 
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Presumptions in 
regard to implied 
prohibition. 


Authorities. 


directly prohibited I may cite Liyhtfoot v. Tenant (1 B. & P. 
551), a case of goods sold for shipment contrary to the statute, 
7 Geo. I. c. 22, protecting the East India Trade. Other direct 
prohibitions are the Act 34 & 35 Viet. c. 101, s. 7, prohibiting 
sales of untested chain cables, and untested anchors above a 
certain weight; that by the Sale of Food and Drugs Act, 
1875 (38 & 39 Viet. c. 63, sec. 6), against selling to the pre¬ 
judice of the purchaser any food or drug which is not of the 
nature or quality of the article demanded (see Betts v. Armstead, 
20 Q. B. D. 771 ; and, a case under the 9th section, Bain v. 
Boneflit wood, 24 Q. B. D. 353). 

In regard to implied prohibitions, certain presumptions have 
been established by authority. It has been laid down that 
where a penalty is imposed once for all upon a certain course of 


dealing, and the only object of the enactment is security or 
convenience in the collection of the revenue, there is no inference 
of an intention to prohibit any particular contract which may 
be made in the course of such dealing: but if the penalty is 
imposed for the direct benefit of the general public (e.g. for the 
prevention of fraud, etc.), or if it is imposed in the way of a 
recurring penalty on each dealing (which amounts to an expiess 

prohibition of the dealing) the contract is void. 

The authorities are the following :—Johnson v. Hudson, 11 
East, 180; Broun v. Duncan, 10 B. & C. 93; Smith v. Maw- 
hvod 14 M & \V. 452 (cases under the Excise Licences Act) :— 
Cope v. Rowlands, 2 M. & W. 149 (under 6 Ann. c. 1C, where 
the penalty, on a broker selling stock without a licence, was 
imposed for each offence, and besides the Court held that one 
object of the statute was the security of the general public) :- 
Ferguson v. Norman, 5 Bing. N. C. 76 (a case under the 
Pawnbroker’s Act, decided on a similar principle) -.-Little v 
Poole 9 B. & C. 192 ; Cundell v. Dawson, 4 C. B.376 (cases of 
sales of coal without delivering a ticket as required by the Coal 
Acts the object of which was held to be to prevent fraud in the 
delivery of coals) Ben si eg v. Bignold, 5 B. & Aid. 335 (where 

a printer, omitting to put his name on books printed, had 
violated the statute 39 Geo. III. c. 79, s. 27, which imposes a 
penalty for every copy published); Forster v. layloi, o B 
Ad. 887‘(sale of butter in firkins not branded in accordance with 
3G Geo III. c. 88); Law v. Hodson, 11 East, 300 (bricks under 

statutable size contrary to 17 Geo. III. , 42); Help ,rv 
s B. & C. 553 (sale of live pheasants, contrary to o8 Geo. in. c. 
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75); see also Loome v. Baily , 30 L. J. M. C. 31 (under 1 & 2 Part III. 
Will. IV. e. 32) ; Ritchie v. Smith, G C. B. 4G2 (Licensing Laws, 

0 Geo. IV. c. 61); Scott v. Gilmore, 3 Taunt. 220 (Tippling 
Acts); Tyson v. Thomas, 1 McL. A: Y. 110, and Jones v. Giles, 10 
Ex. 119 and 11 Ex. 393 (Weights and Measures Acts). 

It is on a somewhat similar principle that an implied pro¬ 
hibition arises in the case of a company or society incorporated 
by or under the authority of an Act of Parliament for special 
purposes. Such is the case of Lloyds bonds issued for the pur¬ 
pose of raising money by railway companies, whose borrowing 
powers are expressly conditioned and prescribed by their Acts 
(Chambers v. Manchester and Milford Ry. Co., 5 B. Sz S. 588; 

Re Cork and Youghal Ry. Co., L. R. 4 Ch. 758). And a similar 
case is that of a building society which has no borrowing powers 
(Blackburn Rudd my Society v. Cunlitfe, Brooks cf- Co., 22 Oh. 

D. 61). The same vice attaches to a debenture issued by a 
building society which had acquired the power to borrow money, 
in consideration of the surrender of debentures illegally issued 
at a time when the societ} 7 had no such power (In re Companies 
Acts, Ex parte TVc/fomi, 1888, 21 Q. B. D. 301). Compare 
Yorkshire Ry. Waggon Co. v. Maclure, 21 Ch. D. 309, where the 
transaction, which was a sale and hiring back of waggons upon 
terms eventually effecting a repurchase, was held to be bond 
fide and intro, vires. The fact that a friendly society is pro¬ 
hibited from lending money does not, however, give the borrower 
of such money, who has bound himself to repay it to the trustees, 
a defence against the trustees' suing personally upon that 
obligation (In re Coltman , Coltman v. Coltman , 19 Ch. D. G4). 

In the Scotch Courts the princqde has been long established Wagers, 
(without the aid of any statute) that no action will lie on a 
wager, either to obtain money won or to recover money lost 
which has been actually paid. This is on the principle “ that 
Courts were instituted to enforce the rights of parties arising 
from serious transactions and can pay no regard to sponsiones 
ludicrce.” (Belt’s Comm., Shaw’s ed., p. 28.) This, however, 
appears not to have been the case by the common law of 
England, the decisions having recognized a wager as a lawful 
contract, provided it did not involve an impertinent inquiry or 
violate any rule of moralit} 7 , or any recognized principle of 
public policy. In Da Costa v. Jones, 2 Cowp. 729, Lord 
Mansfield expressed his regret that it was too late to say that a 



SALE OF GOODS. 


wager could not be a good contract. And the same sentiment 
was expressed by Ashurst, J., in A t her fold v. Beard, 2 T. R 
Glo. In the same case, however, as well as in the subsequent 
case ot Good v. Elliot , 3 T. R. GOT, Buller, J., expressed his 
belief that it was not too late, and suggested that the judgment 
of the House of Lords in the Scotch case of Bruce v. Bos 9 , 14 
April, 1788, affirming the decision of the Scotch Court in con¬ 
formity with the civil law, and the practice of other countries 
adopting the civil law, might be considered as overruling the 
decisions of inferior Courts in England. The subject is now in 
England regulated by statute, 8 & 9 Viet. c. 109, s. 18, which 
enacts that “ all contracts or agreements, whether by parole or 
in writing, by way of gaming or wagering, shall be null and 
void: and that no suit shall be brought or maintained in any 
Court of Law or Equity for recovering any sum of money or 
valuable thing alleged to be won upon any wager, or which 
shall have been deposited in the hands of any persons to abide 
the event on which any wager shall have been made: provided 
always, that this enactment shall not be deemed to apply to any 
subscription or contribution, or agreement to subscribe or con¬ 
tribute for or toward any plate, prize, or sum of money to be 
awarded to the winner or winners of ADy lawful game, sport, 
pastime, or exercise.” It has been decided that a contract for 
sale and purchase of shares where neither party intends to 
deliver and accept the shares, but only to pay differences, is a 
mere wager and void within this section {Grizcvood v. Blane, 
11 C. B. 52G), and so in any case where the contract is merely 
colourable and what is really intended is a wager (Roarlcc v. 
Short, 5 E. & B. 994). But the contract between a broker on 
the London Stock Exchange and the client who employs him to 
speculate is different. For although it was expected and 
intended by both that the transactions should result merely in 
the payment of differences : yet the result being that the broker 
was involved in real contracts on which, according to the rules 
of the Stock Exchange, he was personally liable : he was held 
entitled to recover from the client in an action for indemnity, 
and for his commission {Thacker v. Hardy, 4 Q. B. D. G85). 1 


1 As indirectly hearing on this 
subject I may refer to Barroic-in- 
jrunless Mutual dc. v. Ashburuer 
(C. A. 1885,54 L. T. 58), a case aris¬ 
ing out of marine insurance policies, 


which were unstamped, and where 
the insurer, notwithstanding 30 & 
31 Viet. c. 23, ss. 13, 14, was held 
estopped from disputing the poli¬ 
cies. 
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The statute does not make the wager illegal, and, therefore, ^ PAIvr 
a partner or employer of an agent in betting transactions 
can recover his share of 'winnings from the other (Johnson v. 

Lawley, 12 C. B. 401; Becston v. Becston, 1 Ex. D. 13) : and 
where a bill of exchange or promissory note is given in respect 
of a wagering transaction, an indorsee for value (whether with 
or without notice of the cause of its having been given) may 
recover upon it (Lilley v. Rankin, 1880, Dec. 1G, 55 L. T. 814). 

For a similar reason, one who has paid money at the request of 
another, for the settlement of losses on wagering transactions, is 
entitled to repayment, the request forming a good consideration 
(Knight v. C'ambus, 15 C. B. 502; Knight v. Fitch, 15 0. B. 

5GG ; Jessop v. Lvtwyche, 11 Ex. 014). It has been further 
decided by the Court of Appeal (Bowen and Fry, JJ., diss. 

Brett, M.R.), that the employment of an agent to make a bet in 
his own name on behalf of a principal, implies an authority to 
pay if the bet is lost; and this authority becomes irrevocable 
when the bet is made {Read v. Anderson, C. A., 1884, May 80, 

13 Q. B. D. 779 ; affirming the judgment of Hawkins, J., 1882, 

Nov. 1G, 10 Q. B. D. 100). And conversely that the employer 
can recover in an action against the agent winnings received 
by the agent from the persons with whom the bets were made 
(Bridges v. Savage, C. A., 1885, July 2, 15 Q. B. D. 303). But 
he cannot recover in an action against the agent for negligence 
in not executing his commission (Cohen v. Kittell, 1889, Mar. 11, 

22 Q. B. D. G80). And after some variance of opiuion in tin; 

Courts of First Instance, it is now settled law that a deposit of 
stakes by one of the parties to a match may be recovered back 
on demand from the stakeholder (Hampden v. Walsh, 1 Q. B. D. 

189; Digglc v. Higgs, 2 Ex. D. 422, and Trimble v. Hill, 5 
App. Ca. 342; Batson v. Newman, 1 C. P. D. 573). These 
cases overrule Batty v. Marriott, 5 C. B. 818. 

It is, of course, not to be supposed that these cases relating Unlawful 
to wagers, which are not unlawful, would apply to transactions gaming 
arising out of “ unlawful gaming ” under the statute 17 & 18 
Viet. c. 34. What is “unlawful gaming” is considered in the 
case of Jenlcs v. Turpin, 13 Q. B. D. 505. That expression 
appears to cover every game of chance if played in a common 
gaming house. The same remarks apply to a wagering policy 
which is illegal under 14 Geo. III., c. 48, s. 3. The premiums 
paid cannot be recovered back on the ground that the contract 
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was void {Howard v. Refuge Friendly Society, March 23, 

■H L. T. 644). 



Lotteries. By 42 Geo. III., c. 110, s. 2, it is made an offence to keep any 

office or place to exercise any lottery not authorised by Par¬ 
liament. In the case of Taylor v. Smetten, 1883, May 10 (11 
Q. B. D. 207), the appellant had been convicted by the magis¬ 
trate of an ottence within the statute, and the question whether 
the conviction was good was brought before a Divisional Court 
(Held and Hawkins, JJ.). The appellant had erected a tent 
in which he sold packets each containing a pound of tea and 
a coupon entitling the purchaser to a prize to be given on pre¬ 
senting the coupon at a subsequent day. The prizes varied in 
character and value, and at the time of making the purchase 
the purchaser did not know what his prize was to be. The 
tea was good, and stated in the case to be worth the price 
(2s. 6c/.) paid for the packet. The Court inferred that the chance 
of a prize formed part of the consideration for the purchase, ami 
held the transaction a lottery within the statute. 

Leeman’s Act. The Act 30 & 31 Viet. c. 29 (commonly called Leeman’s Act), 

makes void, unless the shares are numbered, contracts for sale 
of shares in joint-stock banking companies. This was given 
effect to by the Court of Session in Scotland in the case of 
Xelson Mitchell v. City of Glasgow Bank (Court of Sess. Ca. 
4th Series, Yol. VI., p. 420), a decision which appears to have 
been approved by Lord Cairns in the House of Lords, though 
the Court were satisfied on other grounds that the refusal of 
the bank to register a transfer was right (8 App. Ca. 624, 630). 
It appears that the London and Provincitd Stock Exchange 
have in practice disregarded the provisions of the Act as un¬ 
workable. This has given rise to questions similar to those 
which have arisen upon betting commissions. In Seymour v. 
Bridge, 1885, Jan. 30 (14 Q. B. D. 460), it was held by 
Mathew, J., on the authority of Read v. Anderson, that the 
plaintiffs, who were stockbrokers employed by defendant to buy 
shares, and who, after a contract made on the Stock Exchange 
in the usual way, repudiated the contract on the ground ot 
Leeman’s Act, were entitled to recover from the defendant the 
price of the shares. The defendant had on many previous 
occasions employed the plaintiffs to buy similar shares, and it 
was on this ground presumed that he was acquainted with the 
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usage. On the other hand, it was decided by the Court of , _- 

Appeal in Perry v. Barnett , 1889, June 29 (15 Q. B. D. 388, 
affirming the judgment of Grove, J., 14 Q. B. D. 467), that the 
usage of the Stock Exchange to disregard Leeman’s Act is un¬ 
reasonable as against a stranger who did not know of it; and 
that the plaintiff, a stockbroker, was not entitled to be indemni¬ 
fied by the defendant in respect of money paid by the plaintiff 
upon a contract made on the Stock Exchange for purchase of 
Oriental Bank shares upon the defendant’s order, the purchase 
having been made in the way usual on the Stock Exchange, 
and the defendant having repudiated the purchase on finding 
that the bank had closed its doors (Seymour v. Bridge, 14 
Q. B. D. 460), was distinguished on the ground that there the 
customer was presumed to have known of the usage. 

In Ncilson v. James, C. A., 1882, Mav 4 (9 Q. B. D. 546), the 
defendant, a stockbroker, had undertaken to sell shares of the 
West of England Bank for the defendant, who was a share¬ 
holder; and sold shares in the usual wav on the Stock 
Exchange. The bank having stopped payment before the 
name day, the contract for sale was repudiated, and the plaiutiff 
remained the holder of the shares. It was held by the Court of 
Appeal (Coleridge, C.J., Brett and Cotton, L.JJ.), reversing the 
decision of Stephen, J., that the plaintiff was entitled to recover 
damages to the extent of the contract price for which, according 
to the broker’s sold note, the shares were purported to have 
been sold. The ground of the decision appears to have been 
that which is put by Cotton, L.J., as follows:—“There was, I 
think, negligence on the part of the defendant, when he had the 
opportunity of selling these shares, not to make the contract in 
such form as could be enforced.” It is not, however, made clear 
by the report of the case that the defendant ever had the 
opportunity of selling the shares in such a form as to satisfy the 
Act, or that the jobbers who bought from him would have made 
a contract in that form. 

Where a contract has been made on the Stock Exchange 
contrary to Leeman’s Act, .and the ultimate purchaser, with 
knowledge ot the illegality, has continued his authority to his 
broker until, in accordance with the usual Stock Exchange 
practice, the names have been furnished, the purchase-money 
paid, and the transfer executed by the vendor and hauded to the 
broker of the purchaser for his execution, and some days elapsed 
before the vendor received any notice that the purchaser re* 
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^ *‘ KnT t m - . pndiatcd the transaction, it was held by Mr. Justice Chitty that 

the purchaser had become equitable owner of the shares, and, a 
priority having been established between him and the vendor 
on the principle of Coles v. Bristoive (L. R 4 Ch. 3), was bound 
to indemnity the vendors from the liability on the shares 
(Loriny v. Darts, 32 Ch. 1). G2o). 

Sunday trading. In England the law against Sunday trading rests on the 

statute 2!) Car. II. c. 7, which enacts (sect. 1) that "no trades¬ 
man, artificer, workman, labourer, or other person whatsoever, 
shall do or exercise any worldly labour, business, or work of 
their ordinary callings, upon the Lord's day, or any part thereof 
(works of necessity and charity only excepted) ; and that every 
person being of the age of fourteen years or upwards, offend¬ 
ing in the premises, shall for every such offence forfeit the sum 
of five shillings; and that no person or persons whatsoever,shall 
publickly cry, shew forth or expose to sale, any wares, mer¬ 
chandizes, fruit, herbs, goods or chattels whatsoever, upon the 
Lord’s day, or any part thereof, upon pain that every person so 
offending shall forfeit the same goods so cried or shewed forth 
or exposed to sale.” 

The reported decisions under the statute are not numerous:— 
In Drury v. Defontaine (1308), 1 Taunt. 131, a sale of a horse 
on Sunday by private bargain by a person whose calling was 
said to be that of a horse auctioneer, was held not contrary to 
the statute. Doubts have been thrown on this decision in the 
subsequent cases of Fennell v. Ridler and Smith, v. Sparrow 
cited below. In the latter case it was suggested by Park, J., 
that the sale, if not within the “ordinary calling,” might have 
been void within the statute as “ worldly labour.” There can 
be no doubt, however, on the general tenor of the decisions, 
that the words in the statute “ of their ordinary calling ” must 
be read in connection with all the previous expressions, “ worldly 
labour, business or work,” and this is assumed in the judgment 
in the leading case of Fennell v. Ridler. The real absurdity of 
Drury v. Defontaine consists in the classing of the business of 
horse auctioneer as a calling distinct from that of a person sell¬ 
ing horses by private contract. 

The case of Fennell v. Ridler (1826), 5 B. & Cr. 406, was 
also a case of horse dealing. The judgment of the Court, 
delivered by Bailey, J., corrected a doubt expressed by him in 
Rloxorne v. Williams whether the “ business ” referred to in 
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the statute must not be something of the nature of manual Tart ill. ^ 
labour, and established the principle that the statute must be 
liberally construed according to its spirit, and as including 
every species of labour, business, or work, whether public or 
private, in the ordinary calling of the doer of it. 

Bloxome v. Williams (1824), 3 B. & Cr. 406, was an action 
on a warranty on the sale of a horse : and the grounds of 
decisions were 1st, that, although there was a verbal bargain 
on the Sunday there was nothing to make it binding under the 
Statute of Frauds until the following Tuesday when the horse 
was delivered, and the contract was therefore not completed on 
the Sunday so as to come within the statute ; and 2ndly, that 
the defendant (the vendor) was not known by the buyer to be 
a horsedealer, and was therefore not entitled to set up the 
wrong which was solely his, against the “ innocent ” bargainer. 

If goods are delivered under a contract of sale made on 
Sunday, as in the case of any other illegal sale, the contract is 
executed and the property passed ; and on the maxim in pari 
delicto potior est conditio possidentis , the vendor can recover 
neither the goods nor the price. It seems also the better 
opinion (though contrary to the decision in Williams v. Paul, 

G Bing. G53), that a subsequent promise to pay for the goods so 
delivered is without any consideration so as to ground any legal 
obligation {per Parke, B., in Simpson v. Kickolls , 3 M. & W. 

244, as corrected by subsequent report, 5 M. & W. 702; the 
same in Scarfc v. Morgan , 4 M. & W. 270, 281). 

The case of Scarfe v. Morgan, 4 M. & W. 270, was that of a 
mare sent to be covered on Sunday, and the question arose out 
of a claim of lien made by the defendant for the price of that 
and other similar services. It was held that (whether the trans¬ 
action was lawfully entered into or not, and assuming that the 
legal effect of such a contract, if lawfully made, was to give a 
lien) the contract being executed the special property passed 
and the lien attached. 


By section 174 of the Public Health Act, 1875, it is enacted Public Health 
that every contract made by an urban sanitary authority Act » 1875, 
whereof the value or amount exceeds £50 shall be in writing 
and sealed with the common seal of such authority, and there 
are various other requirements prescribed in regard to contracts 
for works under the Act. 

It has been decided by the House of Lords in Young v, Cor • 
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Jiorahoit of Leo,,, i nylon , 1883, June 5 (<S App. Ca. 517), affirm- 
ing the decision of the Court of Appeal, 1882, Mar. 18 
(8 Q. B. D. 571)), and approving the decision of the Court of 
Appeal in Hunt y. ]| nnbledon Loral Board, 1878, Nov. 12 
(4- C. P. I). 48), that the provisions of the section, so far at least 
as relates to the contract being in writing and under seal, are 
imperative and not directory; and that the contractor even in 
an executed contract and where the works are necessary and 
within the proper purposes of the board, cannot recover if this 
provision has not beeu complied with. A similar decision had 
been given under a clause of an older Public Health Act in 
Bread V. Be a art l (4 C. B. (N. S.) 570, and 5 L. T. (N. S.) 73). 
The decision of the Court of Appeal in Eaton v. Barker, 1881, 
April 12 (7 Q. B. L). 520), seems quite consistent. That was 
the case ot a contract with a medical man for attendance at a 
temporary hospital at os. lid. a day, and the Court inferred it 
not to have been contemplated at the outset that the total 
payment would have exceeded £50. In Melliss v. Shirley Load 
Boar,!, 1885, April 28 (14 Q. B. 1). Oil), it was held by 
Cave, J., that a promise to complete works of which part has 
been done was a sufficient consideration for the company putting 
their seal on a contract including the whole. But the contract 
was held void by the Court of Appeal on another ground, and 
it became unnecessary for that Court to decide that point. In 
Lawson v. Wallasey Local Board, 1883, Jan. 22 (11 Q. B. D. 
220), there was a contract in writing under seal without com¬ 
plying with other provisions of section 174, but it does not 
seem to have been argued that this contract under seal was not 
binding. 1 


By section 103 of the Public Health Act, 1875, it is enacted 
that officers employed under the Act by the local authority 
shall not be concerned or interested in any bargain or contract 
made with such authority for any of the purposes of the Act; 
and the prohibition is enforced by loss of office and a penalty*. 
In Melliss v. Shirley Local Board, C. A., 1885, Dec. 18 (16 
Q. B. D. 446), it was held, reversing the decision of the Queen’s 


1 In Altorncy-CIcnfral v. Gaskill, 
1882,22 ('Ji. 1). 537, Vice-Chancellor 
Bacon decided I lint an agreement for 
settling an action in which a local 
board had -lied for an injunction 


upon terms which included payment 
of the plaintiffs’ costs amounting to 
more than £50, was not a contract 
within the meaning of the prohibi¬ 
tion of section 174 
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Bench Division (14 Q. B. D.'Oll), that tlie effect of the section 
is to render such a contract illegal, and to prevent the officer or 
servant of the local authority from suing upon their contract 
with the local board for sanitary work. It has been held under 
this section that a shareholder in a gas company is a person 
interested within the meaning of the section, in a contract for 
lighting the streets (Todd v. Robinson, C. A., 1884, Nov. 8, 
14 Q. B. D. 739). 

By section 4 of the Companies Act, 1862 (25 & 26 Viet, 
c. 89), it is enacted that no company or association consisting 
of more than ten persons shall, unless registered under the 
Act, be formed after the commencement of the Act for the 
purpose of carrying on the business of banking, and no com¬ 
pany or association consisting of more than twenty persons 
shall be formed after the commencement of the Act for the 
purpose of carrying on any other business having for its 
object the acquisition of gain by the company or associa¬ 
tion, or by the individual members thereof. In the case of 
Shaiv v. Benson , C. A. 1883, June 5 (11 Q. B. D. 563), the 
Court of Appeal, affirming the judgment of Mathew, J., 
decided that an indorsee of a promissory note of a loan society 
consisting of more than twenty members, who sued as trustee 
for the society, could not recover. The judgment of Cave, J., in 
Jennings v. Hammond ,, 1882, July 1 (9 Q. B. D. 225), which 
was a somewhat similar case, was followed and approved. The 
principle appears to be that if the enforcement of the contract 
would tend to promote the object of gain to the association or 
to the individual members of it (being the purpose con¬ 
templated by the Act as illegal) the Court will not enforce or 
recognise the obligation. 


Part III. 

--y 


I 


Section i of 
Companies Act, 
186 ^. 


PART IV. 


THE STATUTORY REQUISITES.—THE 17th SECTION 

OF THE STATUTE OF FRAUDS. 



This section is as follows:—“AND BE IT FURTHER ENACTED 
15V TIIE AUTHORITY AFORESAID, THAT FROM AND AFTER THE 
SAID FOUR-AND-TWENTIETH DAY OF JUNE (1677), NO CONTRACT 
FOR THE SALE OF ANY GOODS, WARES, AND MERCHANDIZES, FOR 
THE PRICE OF TEN POUNDS STERLING OR UPWARDS, SHALL RE 
ALLOWED TO BE GOOD EXCEPT THE BUYER SHALL ACCEPT PART 


OF THE GOODS SO SOLD. AND ACTUALLY RECEIVE THE SAME, 
OR GIVE SOMETHING IN EARNEST TO BIND THE BARGAIN, OR IN 
PART OF PAYMENT, OR THAT SOME NOTE OR MEMORANDUM IN 
WRITING OF THE SAID BARGAIN BE MADE AND SIGNED BY THE 
PARTIES TO BE CHARGED BY SUCH A CONTRACT, OR THEIR 
AGENTS THEREUNTO LAWFULLY AUTHORISED.” 


In this part of the work I shall consider first, to what con¬ 
tracts the statute applies; and secondly, the requirements of 
the statute, namely, (A.) acceptance and actual receipt, (b.) 
earnest, (c.) the note or memorandum in writing. 


SECTION I.—TO WHAT CONTRACTS DOES THE STATUTE APPLY. 


What arc 
4 4 goods, wares, 
and merchan¬ 
dizes.” 


Goods, Wares, and Merchandizes— The words “goods, 
wares, and merchandizes,” within this enactment, apply to all 
goods' as above defined (p. 4), i.e., to every species of tangible 
chattel not being a ship. With regard to ships it has been the 
custom in England from a very early period to deal with the 
property by written documents (Bell’s Commentaries, ed. Shaw, 
:171), and this probably has made it unnecessary to consider 
whether or not they come within the Statute of Frauds. There 

1 Blackburn on Sale, pp. 3, 6. 
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seems, however, no doubt that an executory contract for build¬ 
ing a ship is, under this statute and Lord Tenterden’s Act, 
to be presently cited, a sale of goods, &c., within these 
enactments. 


The words “goods, wares, and merchandizes,” do not com¬ 
prise any species of intangible property (res incorporates), such 
as shares in a railway company 1 (Duncuft v. Albrecht , 12 Sim. 
189 ; Tempest v. Kilner, 3 C. B. 249 ; Boivlby v. Bell , 3 C. B. 
284; 1G L. J. C. P. 18) ; in a banking joint-stock company 
(Humble v. Mitchell , 11 A. & E. 205); in a mining company 
(Watson v. Spratley, 10 Ex. 222; 24 L. J. Ex. 53); Spanish 
bonds to bearer (Heseltine v. Siggers , 1 Ex. 869 ; 18 L. J. 1G6); 
scrip (Knight v. Barber , 1G M. & W. 70);—these being all 
mere choses in action legal or equitable. 


Whether or not these words “goods, wares, and merchan¬ 
dizes” comprise emblements, or tenants' fixtures (so far as 
relates to the tenants right to seize and take them away), is a 
question involved in some difficulties. 

To clear the points from confusion I must revert to the dis¬ 
tinction (see p. 2, supra) between an executory and an executed 
contract. An agreement to transfer the property in something 
that is attached to the soil at the time of agreement, but is to 
be severed from the soil and become goods before the property 
is transferred, is an executory contract for the sale of goods, 
Such a contract, if not within the original Statute of Frauds, is 
clearly within the statute as extended by Lord Tenterden’s 
Act, to be presently mentioned (p. 271, infra). Under such a 
contract it is unimportant, for the purposes of the statute, tc 
consider whether the thing while remaining attached to 'the 
soil comes under the word “goods” or not. But when the 
agreement is that the property is to be transferred befoi'e the 
thing is severed, there is a question whether there is a contract 
for the sale of “goods” within the statute. There is also a 
question whether the contract is one for the sale of an interest 
in land within the 4th section of the statute. And although 
the answer in the negative to this last question does not 


1 It is also decided that shares in 
a railway company are not an in¬ 
terest in laud within the 4th section 


of the statute. (Dimcuft v. Albrech 
supra; Bradley v. Holdsworth , 3 J] 
& W. 422). 
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§ 1 . 


Emblements. 


necessarily involve an affirmative answer to the other, it may 
be useful to refer to the decisions upon both points. 

It ever ting to the distinction which has been made between 
'natural and industrial fruits (see p. 15, supra), it is clear on 
the authorities that a contract for the sale of the growing 
natural produce, such as the fruit of a pear-tree ( Rodwell v. 
Phillip*,' 9 M. \V. 502), or of the growing underwood in a 
plantation (Scorell v. Boxall, 1 Y. 6z Jerv. 390), to be after¬ 
wards gathered or cut by the purchaser, is a contract for the 
sale of an interest in land and not of goods (see also Carrington 
v. Poofs, 2 AT. & W. 243 ; Beal v. Auty, 2 Br. A' B. 09, 100 ; 
Crosby v. Wads,north, 0 East, 002). Although if the intention 
is that the produce shall be immediately severed, even by the 
purchaser, there is a sale of goods and not of an interest in 
land {Marshall v. Green, 2 C. P. 1). 35). 

But where the subject of the contract is the right to sever 
and take away tract us industrtales, the authorities are con¬ 
flicting. The difficulty is raised by the circumstance that 
emblements are as to certain effects treated by law as chattels. 
These effects, though of wide operation, are exceptions to the 
general principles of law : and there remain many effects in 
regard to which fnut us industriales are considered part of the 
land. For instance, they could not, at common law, be the 
subject of larceny ( 'per Lord Ellenborough in Parker v. Man i¬ 
la nd, 11 East, 305). And if belonging to the person who is 
seized in fee of the land, they will pass by a conveyance of the 
land {Grantham v. Hawley, Hob. 132; Gilbert on Evidence, 
214); and a sale of them by such person to the incoming 
tenant is a sale of an interest in land within the 4th section 
(Lord Fid mouth v. Thomas, 1 Cr.& M. 89 ; Mayfield v. Wads- 
ley, per Littledale, J., 3 B. & C. 3G6). On principle, and apart 
from the authorities to be presently cited, I should have 
thought it a sound view, and consistent with the authorities 
upon° cognate points, to have held that fructas industriales 
sold its growing crops and to be severed by the purchaser, 
are not°goods, but constitute an interest in land within the 
4th section of the statute. But the actual authorities are 

conflicting. , . r 

In Parker v. Stan Ha nd (11 East, 3G5), the sale was of 
potatoes to be got out of the ground immediately by the pur- 

i This was a decision under the for the sale of goods, wares, and 
Stamp Act, relating to a “contract merchandizes” 
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chaser, and the Judges of the King’s Bench (Lord Ellenborough, Pam IV 

C.J., Grose, Le Blaoc, aud Bailey, JJ.) agreed in the opinion -- 

that tliis was not a contract for the sale of an interest in land 
within the 4th section. 

In Emmerson v. Heelis (2 Taunton, 38), the opinion of the 
Court of Common Pleas, delivered by Sir James Mansfield, a 
few days before the decision in Parker v. Staniland, was to a 
contrary effect. The sale was on the 25th of September, of 
turnips to be removed by the purchaser; the time for payment 
to be until the 1st of January following, but no time beiug 
expressly stipulated for the removal. The sale was in lots, and 
the Court having decided that each lot formed a separate con¬ 
tract, so that the price was under £10, the next question was 
whether it was a sale of an interest in land within the 4th 
section, and the Court held that it was, but that the statute 
was satisfied by the signature of the auctioneer. 

Tho only appreciable difference between the two cases is, 
that in Emmerson v. Heelis there was room for the argument, 
which was used, that the turnips were still fjroiuivfj and might 
before removal derive some benefit from the soil; whereas the 
potatoes in Parker v. Staniland were to be taken up imme¬ 
diately, so that they could derive no further benefit. 

Parker v. Staniland is followed in Warwick v. Bruce (1813, 

2 M. & S. 205), where the contract was made, on the 12th of 
October, for the sale of potatoes to be dug up by the purchaser. 

In Evans v. Roberts (1826, 5 B. & C. 828), the potatoes were 
to be dug by the seller, so that there was really no occasion to 
discuss Emmerson v. Heelis; but nevertheless Bayley, J., and 
Littledale, J., gave opinions contrary to that of Sir J. Mansfield 
in that case. 

In Jones v. Flint (1839, 10 A. & E. 754), where (by a con¬ 
tract made in August) crops, including potatoes, to be cut and 
dug by the purchaser, were sold by parol, the Court, by a 
judgment delivered by Denman, C.J., decided that the sale was 
not of an interest in land within the 4th section. 

The last cited decision was directly contrary to the opinion of 
Sir J. Mansfield in Emmerson v. Heelis , and goes far to justify 
Mr. Benjamin (Sales, 2nd ed. p. 98), in treating Emmerson y. 

Heelis as practically overruled on this point. Mr. Blackburn, how¬ 
ever, more cautiously, leaves the authorities to speak for them¬ 
selves ; but points out a misapprehension of Bailey, J., who in 
his own unnecessary opinion, delivered in Evans v. Roberts 
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Part 17. treats the opinion of Sir J. Mansfield in Emmerson v. Heelis as 

-^-- a dictum unnecessary for the decision of the case. The same 

misapprehension is repeated by Denman, C.J., in Jones v. 
Flint, and, less excusably (after Mr. Blackburn’s observation), by 
Mr. Benjamin himself. 

That fructus industriales sold as growing crops and to be 
severed by the purchaser, are goods within the 17th section 
does not necessarily follow, although they may not be an 
interest in land. The opinion of Bayley, J., in Evans v. 
Roberts, is to the effect, that they are goods. But Mr. Blackburn’s 
opinion, as given in his book on Sale, is decidedly to the con¬ 
trary. After observing that an agreement to transfer the pro¬ 
perty in a thing attached to the soil at the time of the agree¬ 
ment, but which is to be severed from the soil and converted 
into goods before the property is transferred is an executory 
sale of goods, he says (p. 9) :—“ And when the agreement is 
that the property is to be transferred before the thing is to be 
severed, it seems clear enough, that it is not a contract for the 
sale of goods, it is a contract for sale, but the thing to be sold 
is not goods.” And further on (p. 20) the same learned author 
observes that in Hallen v. Runder (in 1834, 1 C. M. A It. 2G7) 
it was expressly decided, that an agreement for the sale of 
fixtures between the landlord and the outgoing tenant was not 
a sale of "oods, either within the Statute of Frauds or the 
meaning of a count for goods sold and delivered. The principle 
of Hallen v. Runder was approved and followed by the Queen’s 
Bench Division in Lee v. Gush ell, 24 W. It. 824. 


Tenants’ I know of no express decision whether or not a sale of the 

fixtures. ,-jrrht of a tenant to sever and take away fixtures is a sale of an 

interest in land within the 4th section. If the argument of 


Bayley, J., in Evans v. Roberts were followed, such fixtures 
would be, for the purposes of the Statute of Frauds, in every 
respect assimilated to emblements. But the purposes for which 
tenants’ fixtures are by law treated as chattels, are much more 
limited than in the case of emblements (supra, p. 10). Per¬ 
haps the question may, as in the case of seizure under a writ of 
execution, depend upon whether the interest of the tenant in 
the land was a chattel or a freehold interest. 


Executory 

contracts. 


Lord Tentcrdcn’s 


Act. 


Whether the 17th section of the Statute of Frauds applied 
to executory contracts was long an unsettled point. The diffi¬ 
culty was removed by I^ord Tenterden’s Act (1828, 9 Geo. IV. 
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c. 14, s. 7), which, after reciting the above section of the Part IV. 

Statute of Frauds, and a similar enactment in an Irish Act of s-5-JLl- ** 

the 7th year of Wm. III., enacted as follows :—“ That the said 
enactments shall extend to all contracts for the sale of goods of 
the value of £10 sterling and upwards, notwithstanding the 
goods may be intended to be delivered at some future time, or 
may not at the time of the contract be actually made or pro¬ 
cured or provided, or fit or ready for delivery, or some act may 
be requisite for the making or completing thereof or for render¬ 
ing the same fit for delivery.” 

For the Price of £10 sterling or Upwards.—“I t is “Forthoprico 
now well settled,” says Jervis, C.J., in Harman v. Reeve of £1 ° sterling. 
(May 31, 1856, 25 L. J. C. P. 257). “ that the section of Lord 
Tenterden’s Act and the 17th section of the Statute of Frauds 
are to be read together.” The effect of that is to substitute 
the words “of the value” for “for the price,” in the 17th 
section of the statute, which accordingly will read thus :—“ No 
contract for the sale of any goods, wares or merchandizes, of 
the value of £10 sterling or upwards, shall be allowed to bo 
good except, &c.” Seo also IFirtfs v. Friend (10 B. & C. 446). 

The cases previous to Lord Tenterden’s Act, and in which 
the decisions were conflicting, often turned upon the question, 
whether the alleged obligation aroso out of an executory 
contract of sale, or was incurred for work and labour done aud 
materials supplied. 

These cases are collected and fully commented on in Black¬ 
burn on Sale, pp. 7, 8, and Benjamin on Sale, pp. 75, et seq.; 
and are the following :—Toivers v. Osborne (1 Strange, 50G) ; 

Clayton v. Andrews (4 Burr. 2101) ; Groves v. Buck (3 M. 

& S. 178); Astey v. Emery (4 M, & S. 262); Rondeau v. 

Wyatt (2 H. Bl. G3); Garbntt v. Watson (5 B. & A. 613) • 

Atkinson v. Bell (8 B. & C. 277); Cobbold v. Caston (1 Bin- . 

399). 

Lord Tenterden’s Act has simplified the questions which 
arise out of a contract to transfer the property iu something 
that is attached to the soil at the time of the agreement, but 
which is to be severed from the soil and converted into goods 
before the property is transferred. It has been long settled 
by authority that such a contract is an agreement for the 
sale of goods within the meaning of the Statute of Frauds 
combined with Lord Tenterden’s Act, Blackburn says (p. 9) 
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Questions as to 
executory con¬ 
tracts not de¬ 
pending on Lord 
Tenterden’s Act. 


‘‘ The agreement is that the thing shall he rendered into goods 
and iti that state sold, it is an executory agreement for the sale 
of goods, not existing in that capacity at the time of the 
contract.’’ 

This was, in effect, decided by the Court of King’s Bench, in 
Smith v. >S 'urtm.ni (9 B. k C. 501), independently of the Act. 
The decision was in 1829, and the contract and commencement 
of the action were doubtless before the 1st of January in that 
year, when the Act came into operation. The contract was for 
the sale to the defendant of timber then growing on plaintiff’s 
land, at so much a foot, to be carried away by defendant, and 
evidence was given that it was part of the contract that plaintiff 
should fell the trees. The Court held the intention to be that 
no property should pass until the trees were cut, and that the 
subject of the sale was the timber when felled, so that there 
was a sale of goods within the 17th section. In a recent 
decision of the Common Pleas Division (Marshall v. Green, 
1 C. P. D. 85), it was decided that although the purchaser were to 
fell the trees, yet, the intention being that this should be done 
as soon as possible, the sale was not of an interest in land, but 
a sale of goods. The Statute was however satisfied, as there 
had been an actual receipt of part. A decision which it is not 
easv to reconcile with this, was given by Mr. Justice C bitty in 
the case of Lavery v. Pursell (1888, keb. 23, 39 Ch. D. 508). 
This was a contract for the sale of the “ building materials ot a 
house, to be cleared by the purchaser within a certain time, and 
was held to be a contract for the sale of land within section 4 of 
the Statute of Frauds. 

Blackburn, in his Treatise on Sale, published in 1845, and 
seventeen years after Lord Tenterden s Act, states that the 
section of that Act above cited had then not yet been made 
the subject of litigation, “and indeed,” he says, “it seems as 
plain as words can make it.” 

Questions have since arisen in another form arising out of 
the distinction between an executory contract of sale, and work 

and labour, &c. 

Grafton v. ArmUatje (1845, 2 C. B. 336) was a case where 
the plaintiff was employed by defendant to devise a method ot 
curving metal tubing for the purpose of more effectually carry¬ 
ing out the manufacture of life buoys of a description of which 
the plaintiff was patentee. Plaintiff brought lus action for 
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work, labour, and materials, and got a verdict. It was con¬ 
tended on the part of the defendant that the true nature of the 
transaction alleged was a sale, but the plaintiff was held 
entitled to recover under the count for work, &c. 

In Clay v. Yates (185G, 1H.& N. 73), the plaintiff, a printer, 
verbally agreed to print for defendant 500 copies of a tieatLSC , 
the defendant, who was the author, revising the proof sheets in 
the usual way. The action was for work done and materials 
supplied in printing ; and the objection was taken that the 
contract was for the sale of goods and the statute of Frauds 
was not satisfied. The objection was overruled. The Chief 
Baron Pollock thought that the work and labour was the essence 
of the contract and the materials merely ancillary. Martin, J., 
thought it material that the work to be done was not wholly 

O 

the work of the printer, the sheets having to be revised by the 
author. That the work and labour was the essence of the 
contract and the materials merely ancillary was clearly not a 
sufficient view of the situation. In truth the printed sheets 
were never, as such, the property of the printer, being all along, • 
subject to the printer’s lien, part of the literary property of the 
author; so that the essence of an executory contract, whereby 
goods are to be produced and when produced the property in 
them transferred, is entirely wanting. 

In Lee v. Griffin (1 B. & 8. 272, 30 L. J. Q. B. 252), the 
question arose out of a verbal order for two sets of artificial 
teeth to be made to fit the mouth of the employer. She died 
before they could be so fitted, and an action was brought against 
her executors for the contract price. It was held that the 
contract was an executory contract of sale, and being rendered 
incapable of performance owing to the death of the lady, her 
representatives were absolved from payment. The criterion 
adopted by the Chief Baron Pollock in Clay v. Yates —as to 
the work being the essence of the contract and the materials 
merely ancillary—was disapproved of, and the decision based 
upon a safer principle, which is well put by Blackburn, J., 
thus :—“ If the contract be such that when carried out it would 
result in the sale of a chattel, the party cannot sue for work 
and labour; but if the result of the contract is that the party 
has done work and labour which ends in nothing that can 
become the subject of a sale, the party cannot sue for goods 
sold and delivered. The case of an attorney employed to 
prepare a deed is a familiar instance of the latter proposition ; 

CtS«G, t 
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and it would bo an abuse of language to say that the paper 
or parch me nt of the deed were goods sold and delivered.” 


The statute 
applies to sales 
by auction. 


It was at one time doubted whether the 17th section of the 
Statute of Frauds applied to sales by auction. The point was 
settled by the decision of the King’s Bench in the case of 
Kcnivoi't/iy v. Schofield (1824, 2 B. & C. 945). It was held 
that the contract being verbal merely, could not be enforced, 
and this decision has ever since been acted on. 


Whether the 
sale is one 
entire contract. 


The question is sometimes raised whether the sale alleged 
was one entire contract. This may be important, both for 
determining whether the contract is for goods of the value of 
.4*10 or upwards, and also whether the goods accepted and 
received were part of the goods sold under the contract. 

Where one order is given at the same time for several classes 
of goods, the presumption is that the transaction is a single 
and entire contract (Champion v. Short, 1 Camp. 53), and this 
holds even when some of the goods are not in existence at the 
time of the contract. So in Baldeij v. Parker (3 D. & R. 221), 
it was held that the whole order being of goods of more than 
410 value, could not be split up into different contracts of 
smaller amounts so as to be taken out of the Statute of Frauds. 
In Elliot v. Thomas (3 M. & W. 170), the plaintiff’s traveller 
took from the defendants a verbal order for five bundles' of 
common steel, at 34s., and five bundles of cast steel, at 48s., of 
a specified thickness. Parke, B., in delivering judgment, said : 

_“ That was a joint order for common steel aud cast steel; the 

effect of such joint order, unless explained, would be to make it 
one entire contract; since we must assume that one article 
would not have been furnished at one stipulated price unless 
the other had been agreed to be paid for at the other price.” 
The case of Scott v. E. C. E}j. Co., 12 M. & W. 33, was a case 
where one article comprised in the order required to be specially 
made. The rest were delivered in terms of the order and 
accepted. This was held to make the whole contract good, 
including the article which had to be made. So in .Tenner v. 
Smith (L. R. 4 C. P. 270), a verbal bargain was made at a fair 
for two pockets of hops, which were then and there inspected, 
aud for two more of which samples were shown, but were part 
of a lot, belonging to the vendor, in a warehouse in London. 
This was ruled to be one contract, and as there had been a 
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delivery of the first two pockets the statute did not apply in 
respect of the other two. 

Where different lots at an auction are bought by the same 
purchaser there is a separate contract for each lot ( Roots v. 
Lord Dormer, 4 B. & Ad. 77 ; Dm mcrson v. Heel is, 2 Taunt. 
38; and per Lord Chelmsford in Couston v. Chapman, L. R. 
2 H. of L. App. Sc. 252). And a contract for twenty-four 
numbers of a periodical work to be delivered monthly at £1 Is. 
has been held separable {Mavor v. Pyne, 3 Bing. 285). In the 
following circumstances the legal inference was held to be that 
the transactions were separate ;—Defendant ordered from plain¬ 
tiff’s traveller, one cask of cream of tartar, and at the same time 
made an offer to purchase two chests of lac dye at a price less 
than the traveller had authority to take. Plaintiff then sent 
both the cream of tartar and the lac dye, and defendant took 
the first, but refused the latter. It was held that the order 
was divisible, and that there was no binding contract for the lac 
dye ( Price v. Lea, 1 B. & C. 15G). 

The question has been raised whether a contract for sale 
which was in writing and good under the Statute of Frauds 
was rescinded by a parol agreement, the object of which was to 
set aside the first contract and substitute a new one. It was 
held that, although a parol agreement to rescind simplieiter a 
previous contract may be good {Lavcry v. Turney , 30 L. J. Ex. 
49), the parol agreement in question being within the scope of 
the 17th section of the Statute of Frauds and not satisfying the 
statute, could not be "good” to any purpose, and therefore 
could not operate as a rescission of the first contract {Noble v 
Ward, L. R. 1 Ex. 117, affirmed Ex. Ch. L. R. 2 Ex. 135 ; com¬ 
pare Sanderson v. Graves, L. R. 10 Ex. 234, a case under the 
4th section). A direction given (simultaneously with an order 
for goods) as to the route by which the goods are to be sent, 
does not (the order having been accepted and acted on) neces¬ 
sarily constitute a term of the contract, and so, although the 
goods were sent by a different route, the assent of the buyer to 
the adoption of such different route need not be proved in a 
manner to satisfy the Statute of Frauds {Leather Clothing Co. 
v. Hieronymus, L. R. 10 Q. B. 140). Where delivery, stipu¬ 
lated for by monthly quantities, has been withheld by vendor at 
purchaser’s request, the former is entitled to maintain an action 
upon the original contract (and without the necessity of allegiu* 

t 2 
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a new contract which would have been required to satisfy the 
statute), he being ready and willing to deliver within a reason¬ 
able time after the last request of the defendant to withhold 
delivery (Hickman v. Haynes, L. R. 10 C. P. 508). But if the 
vendor has withheld delivery, not at purchaser’s request, so 
that he cannot show that he was ready and willing to deliver 
within the period named for performance, he cannot rely upon 
a tender in pursuance of the request of the purchaser after the 
period for performance has expired, as a tender under the original 
contract (Plevins v. Down ivy, 1 C. P. D. 220). 

SECTION II.—THE REQUIREMENTS OF THE STATUTE. 

(A.) Acceptance and Actual Receipt. 

“ Except the buyer shall accept part of the goods 

SO SOLD, AND ACTUALLY RECEIVE THE SAME.” 

This consists in fact of two requirements, acceptance and 
actual receipt. Both must exist in order to satisfy the statute , 
and the order of time in which they occur is indifferent. 

The usual order of events appears inverted in the wording of 
the statute. It would usually occur that the actual receipt of 
the goods would precede acceptance. It is not, however, neces¬ 
sary that the acceptance should follow or be contemporaneous 
with the receipt of them. Acceptance prior to actual receipt 
will satisfy the statute. In the case of Cusack v. Robinson 
(May 25th, 1861, 1 B. & S. 299), the defendant, having 
examined at Liverpool several of a lot of 156 firkins of butter, 
verbally agreed with the plaintiffs to purchase the whole of 
them, and directed that they should be sent by carriers whom 
he named, to Fenning’s Wharf, London. The 156 firkins were 
accordingly delivered by the plaintiff to the carriers, and by 
the carriers in due course to Messrs. Penning (who acted as 
warehousemen for defendants) at their said wharf. It was held 
that there was a sufficient “ actual receipt ” by the defendant, 
and also that, the defendant having selected at Liverpool the 
specific firkins, there was an “acceptance” by him within the 

requirements of the statute. 

The same case furnishes authority for the principle that both 
acceptance and actual receipt are required to satisfy the statute. 
In living judgment (1 B. & S. p. 306) Blackburn, J., observed, 
“ The words of the statute are express, that there must be an 
acceptance of the goods, or part of them, as well as an actual 
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receipt; and the authorities are very numerous to show that 
both these requirements must exist, or else the statute is 
not satisfied.*' A direct authority upon the point is furnished 
by the case of Smith v. Hudson (6 B. & S. 431), and the 
principle must now be taken as conclusively established by 
authority. 


Part IV. 
§2 (A.). 


It being clearly, established that, in order to satisfy this 
clause of the statute there must be both acceptance and actual 
receipt of part at least of the goods, it becomes necessary to 
consider separately— 

I. What constitutes acceptance ; and 
II. What constitutes actual receipt. 


I. “An acceptance of part of the goods is an assent by the What constitutes 
buyer, meant to be final, that this part of the goods is to be acce l )tance ‘ 
taken by him as his property under the contract, and as so far 
satisfying the contract. So long as the buyer can, without 
self-contradiction, declare that the goods are not to be taken in 
fulfilment of the contract, he has not accepted them. And it is 
immaterial whether his refusal to take the goods be reasonable 
or not. If he refuses the goods, assigning grounds false or 
frivolous, or assigning no reason at all, it is still clear that he 
does not accept the goods, and the question is not whether he 
ought to accept, but whether he has accepted them. The 
question of acceptance or not is a question as to what was the 
intention of the buyer as signified by his outward acts ” (Black¬ 
burn on Sale, p. 23). As a definition so far identical, though 
less complete, may be cited the following“ The acceptance 
must be by some act or conduct on the part of the buyer indi¬ 
cating an intention to retain the goods, or such as would reason¬ 
ably lead to that conclusion ” (per Bramwell, B., at Nisi Prius, 
in Bowes v. Pontifex, 3 F. & F. 739). 


The outward acts by which this intention is or is not signified, How signified, 
or which furnish or fail to furnish evidence of acceptance, will 
now be considered. And,— 


1st. What outward acta do not amount to evidence of 
acceptance :— 

(a.) It is clear upon the authority of numerous cases , 
as well as from the very notion of acceptance above stated , that 


Acts which aro 
not evidence of 
acceptance. 

(«) Delivery 
to carrier or 
warehouseman. 
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neither a carrier nor a warehouseman has any implied 
authority to accept the goods (Blackburn on Sale, p. 27 i 
Hanson v. Armitage, 5 B. A. 557; Johnson v. Dodgson, 2 
M. *!v W. G5G). 

This is true although the goods are shipped on board a vessel 
employed or chartered 1 by the purchaser (. Acebal v. Levy, 10 
Bing. 37G), or lodged with the warehouseman or wharfinger 
appointed by him to receive them {Hunt \v. Hccht, 8 Exch. 
814). Nor can acceptance be inferred from the mere cir¬ 


cumstance that the transit us is at an end, the vendee not 
having dealt with the property in the goods. In the case of 
Smith v. Hudson , above referred to (p. 277, supra, G B. & S. 
431), the defendant, who was the vendor, had entered into a 
verbal engagement with the bankrupt to sell him 4Si quarters 
of barley according to a sample shown, to be delivered at S. 
Station on the Great Eastern Rail\vaj\ Defendant, on 7th 
November, took the barley in his own waggons to the goods 
shed of S. Station with a delivery note addressed to the station- 
master placing the goods at the disposal of the bankrupt, so 
that if there had been a sale the vendor’s lien and right to 
stop in transitu would have been at an end. On the 11th 
November (the adjudication in bankruptcy having taken place 
in the meantime, but the assignees not having interfered with 
the barley) the defendant gave notice to the station-master not 
to deliver it except to his own order. It was held that there 
had been no acceptance to satisfy the Statute of Frauds, and 
therefore no binding contract; and, the defendant having, as 
undivested owner, countermanded his instructions to the station- 
master, the power to bind the contract by acceptance was gone 
and could not be exercised by the assignees. Further illustra- 






1 The word “ chartered ” is here 
used in the strict sense, i.c., under a 
mere contract of charter party, 
there being no demise of the ship 
so as to make the charterer owner 
pro tempore , and to render the 
master of the vessel his servant. 
On this distinction see post as to 
stoppage in transit it. 1 may here 
note that the nisi prius decision of 
Chambrc, J., in Hart v. Saitley, 
(1814, 3 Camp. 528), to the effect 
that the merchant bv employing a 


particular ship constitutes the 
master his agent to accept the 
•roods, lias long been treated as 
overruled (Blackburn on Sale, p. 27). 
Hart v. Sattley was indeed cited by 
Lord Campbell in the case of 
Morton v. Tibbctt, to he presently 
considered, hut the same judge in 
a later case expressly declared his 
concurrence in the view that that 
decision was not law {Meredith v. 
Mcijh, 1653, 2 E. & B. 371). 
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tion is furnished by the cases of Nicholson v. Bowes (1 E. & E. 
172) and Taylor v. Wakefield (6 Ell. & Bl. 765). 

(h.) The mere delivery of the goods to the buyer himself does 
not amount to evidence of acceptance, except so far as to throw 
the onus upon him of showing a prompt rejection of them. 
This is clear from what is said above as to the distinction 
between acceptance and actual receipt, and is further illustrated 
by the case of Kent v. Euskisson (3 B. & P. 233). 

In the case of Maberley v. Sheppard (1833, 10 Bing. 99), the 
question arose out of an executory contract to make a waggon. 
The fact that the intending purchaser was present at an opera¬ 
tion of the manufacture previous to the finishing, was held not 
to amount to evidence from which alone acceptance might be 
inferred. 

A further illustration of a state of facts which do not amount 
to evidence of acceptance is furnished by the case of Lillyudiite 
v. Bevereux, more at length referred to in the following page. 

2ndly. What outward acts afford conclusive proof of ac¬ 
ceptance. 

(a.) The order or selection of goods in specie ( i.e ., in the 
actual bulk), by the vendor having the opportunity of examin¬ 
ing or testing them is conclusive of the fact of acceptance within 
the statute (Cusack v. Robinson , 1 B. & S. 299; Castle v. 
Sworder , 6 H. & N. 828; Kershaw v. Ogden , 3 H. & C. 717). 
And, whether he has the opportunity of testing them or not, if 
the contract was to take those identical goods absolutely, and 
not merely that he was to take them if they answered a certain 
description, there is no further question as to acceptance 
(Pettit v. Mitchell , 4 M. & G. 819), Here the question was 
whether a right to measure the goods was a condition precedent 
to payment, but the case fairly illustrates the point - as to 
acceptance. 


(b.) Acceptance within the statute is conclusively inferre 

when a sample is delivered to the purchaser, and kept by liii 

as part of the bulk sold (Einde v. Whitehouse; 7 East, 55* 

Klinitz v. Surry,. 5 Esp. 267 ; Gardner v. Gh'ouL 2 C 1 
N. S. 340). 
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Relevant facts 
from which 
acceptance may 
be inferred. 

(«) Where goods 
are already in 
buyer’s posses¬ 
sion, any act 
indicating the 
intention 
sufficient. 


Sicily. 'What outward acts arc evidence of acceptance (i.e., 
relevant facts from which acceptance may be inferred). 

("•) Where the goods are already in the possession of the 
buyer, as agent for the vendor or otherwise, the question of 
acceptance is purely one of intention, and the outward acts in 
such a case being often ambiguous, the inference is for a jury 
to draw whether he intended to take to them and has taken to 
them as purchaser. An illustration of this is the case of Edan 
v. Dudjicld (1 Q. B. 302). Here the defendant, holding the 
goods as the plaintiffs bailee, with a written authority to sell 
them, made a contract with the plaintiff (according to the parol 
evidence) to purchase on his own account. He afterwards sold 
them at (it seems) a lower price (see as reported in 5 Jurist, 
317), and afterwards rendered an account to the plaintiff, giving 
credit for the latter price only, and debiting plaintiff with com¬ 
mission and charges as on an agency transaction. It was held 
that there was evidence of acceptance within the Statute of 
Frauds, and the plaintiff, having a verdict, was held entitled to re¬ 
cover the price upon the sale to defendant as proved by the parol 
evidence. “ We have no doubt,” says Lord Denman, delivering 
the judgment of the Court (Lord Denman, C. J., Littledale, 
Williams and Coleridge, JJ.), “that one person in possession of 
another’s goods may become the purchaser of them by parol, and 
may do subsequent acts without any writing between the 
parties, which amount to acceptance ; and the effect of such acts, 
necessarily to be proved by parol evidence, must be submitted 
to the jury. We entertain this opinion, after fully considering 
the cases cited, especially Elmore v. Stone (1 Taunt. 458); 
Nlcholl v. Plume (1 C. & P. 272), and Maherley v. Sheppard, 
(10 Bing. 99) ; agreeing that such evidence must be unequivocal, 
but thinking the question, whether it is so or not, under all 
the circumstances, fact for the jury, not matter of law for the 
Court. 


There must, however, be some outward act reasonably 
capable of construction as indicating the intention of owner¬ 
ship. A case where any such act failed to appear is that of 
Lilly white v. Derereux (15 M. & W. 285). The defendant 
occupying a furnished house as tenant of the plaintiff, who held 
the house as tenant of A., verbally agreed.with the plaintiff for 
the purchase of the furniture. It appeared that the agreement 
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for the purchase of the furniture was made with reference to 

an arrangement including a transfer of plaintiffs tenancy under --- 

A. to the defendant, but A. refusing his consent, this arrange¬ 
ment could not be carried out. The defendant had remained in 
the house after a valuation had been taken and until the refusal 
of consent b} r A. had been ascertained, and this appears to have 
been the only evidence offered of acceptance within the statute. 

It was held not to amouut to such evidence, there being no 
reasonable inference of any intention to hold the furniture as 
owner, except under an arrangement which had gone off. 

Another illustration is furnished by Jordan v. Norton (4 M. & 

W. 155); the case of a mare taken home by the defendant’s son, 
whose authority the Court held, upon the defendant’s letters 
before them, to have been merely conditional upon getting a 
warranty which was never given. 

(5.) Acceptance within the statute may be inferred from 0>) Retention 
retention by the purchaser of the goods or part of them for for loDg timo ' 
such a time as might reasonably tend to the conclusion that he 
meant to keep them as his own {per Bramwell, B., in Bowes v* 

Pontifex, 3 F. & F. 739; Coleman v. Gibson, 1 M. & Bob. 1G8). 

Whether such inference was reasonable in the circumstances 
ought to be left as a question for the jury {Phillips v. Bistolli, 

2 B. & C. 511). 

In the case of Bushel v. Wheeler (1844, 15 Q. B. 443 n. ; 8 
Jur. 532), the goods in question had been warehoused in a ware¬ 
house belonging to the carrier (the owner of the Hereford 
Sloop ) and there appears to have been some evidence that the 
purchaser treated that warehouse as his own. Notice had been 
given to the purchaser that the goods were at the warehouse* 
and five months elapsed without his making any communication 
to the vendor rejecting the goods. At the end of that time he 
became bankrupt. It was held that there was evidence of 
acceptance within the statute. 

On the other hand, in the case of Norman v. Phillips (1845, 

14 M. & W. 277), where timber was sent by order of defendant 
to the Paddington Station of the Great Western Kaihvay, and 
the defendant, a month after receiving the invoice, informed 
plaintiff that he declined to take the goods, it was held that 
(although there might be a scintilla of evidence of acceptance 
according to the principle of Bushel v. Wheeler) there was not 
sufficient evidence to warrant a verdict for the plaintiff. The 



282 


SALE OF GOODS. 


Fart IV. 
§2 (A.). 



distinction made was to this effect: a purchaser may (as in 
B«shd v. Wheeler) constitute the carrier his warehouseman, 
and then by delay in intimating rejection of the goods afford a 
presumption that he intended to keep them. But lie does not 

by mere delay in intimating his rejection constitute the carrier 
his agent to accept the goods. 

Ihe case of Senders v. Jameson, reported on trial at nisi 
pears, 2 C. & K. 5 57, furnishes an illustration of the same 


principle. The question was, however, not upon the Statute of 
Frauds, but as to the buyer’s right to reject the goods as not 
accoiding to sample. It was proved that, according to the 
usage of the market (the Liverpool corn-market), if the buyer 
does not on the day the corn is sold examine the bulk and 
reject it, he cannot afterwards reject it or refuse to pay the 
price. Kolfe, B., directed the jury that this was a reasonable 
usage, and held in effect that the buyer having taken the corn 
into his possession after the time allowed by the usage for 
inspection, must be considered as having finally accepted it. 


(r) Acts of 
ownership 


(c.) If the vendee does any physical act upon the goods other 
than what is strictly necessary for seeing whether they corre¬ 
spond to sample or order, it is for a jury to draw the inference 
as to the intention of the act, and they may draw the inference 
of an intention to accept, 

Parker v. Wallis (1855,5 E. & B. 21), is an illustration. This 
was a case where turnip-seed had been sent to defendant in 
pursuance of an alleged order, and the vendee had spread it 
out thin to dry it. As to his motive for doing so there was 
conflicting evidence. The judge at the trial had directed a 
non-suit. On the question whether the non-suit was right, 
coming before the Court in banc, Crompton, J., thought the act 
explainable on three suppositions: 1st. That it was done by 
the authority of the plaintiff; 2ndly. For the benefit of the 
seed, being a perishable article ; flrdly. As owners. The Court 
held that the direction for a non-suit had been wrong, and that 
there was evidence of acceptance for a jury. 

The case of Curtis v. Pugh (1847, 10 Q. B. Ill), seems at 
first sight difficult to reconcile with Parker v. Wallis, and 
Mr. Benjamin, in his book on Sale (p. 120), considers them 
irrcconcileablc. The sale was of hogsheads of glue, and the 
stuff had been turned out by the defendant (buyer) and put 
into bags. Lord Denman directed the jury that if the cle - 
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fenclant had done any act altering the condition of the article 
that was an acceptance , and on this the plaintiff had a verdict. 
Lord Denman subsequently admitted that this direction was 
wrong, and the Court in banc agreed with him. The only 
point decided was that the above-mentioned act alone was not 
acceptance ; and this is quite consistent with Parker v. Wallis. 
It was virtually admitted that if the question of intention to 
take the goods as owner had been left to the jury they would 
have negatived it. 

In j Richard v. Morse (C. A. from Ex. Div. June 25, 187$), 
the plaintiff had sold to defendant six bales of wool by sample. 
The bales were despatched by railway and arrived at the station, 
where, on the 31st July, the defendant sent his cart for them. 
On the same day the defendant wrote to the plaintiff that he 
had received and unpacked the wool, and that two bales were 
inferior to sample and that he returned a portion from each and 
added, “ Please say what is to be done in the matter.” On the 
4th of August the defendant both by telegram and letter 
informed the plaintiff that he could not take the wool, and 
returned it. A jury found that the wool was not equal to 
sample. Hawkins, J., gave judgment in favour of the defendant, 
and the Court of Appeal affirmed the judgment. Here the act 
itself was equivocal, but the intention was explained by the 
defendant’s letter of 31st July, which it was of course for the 
Court to construe. 

(d.) Acceptance may be inferred from the fact of the buyer 
dealing or attempting to deal with the property in the goods, or 
with the documents giving a title or control over the goods. 

This is illustrated by the following cases :— 

Chaplin v. Rogers (1800, 1 East, 192). Plaintiff had sold to 
defendant a stack of hay. Defendant, without removing it, sold 
it to a sub vendee who, without defendant’s leave and against 
his will, as the latter alleged, took away part of the bulk. The 
plaintiff had a verdict, and the Court refused to disturb it. This 
may be contrasted with the case of In re Roberts, Evans v. 
Roberts, 36 Ch. D. 196, where nothing was done to remove any 
of the hay. 

Blenkinsop v. Clayton (1817, 7 Taunt, 597). Plaintiff hud 
sold a horse to defendant by yerbal contract. Subsequently the 
latter holding himself out as owner of the horse offered to sell 
him to a third party. The plaintiff had a verdict, and the Court 
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ruled .that there was evidence of acceptance, but ordered a new 
tiial because the question had not been left to a jury whether or 
not there had been actual receipt. 


Morton v. 
Tibbctt. 


Morton v. Tibbctt (1850, 15 Q. B. 428) is an important case, 
in which Lord Campbell delivered the judgment of the Queen’s 
Bench. To avoid misconception of what was actually decided 
it is necessary to state the facts at some length. They were, as 
reported, as follows On the 25th Aug. 1848, at market, in 
March in Cambridgeshire, plaintiff sold to defendant by sample 
a quantity of wheat. The defendant said he would send E. 
(who was a general carrier and lighterman) on the following 
day to receive the residue of the wheat in a lighter for the pur¬ 
pose of conveying it by inland water transit from March, where 
it was, to Wisbeach, and the defendant himself took the sample 
away with him. On the 26th of August, E. received the wheat 
into his lighter. On the same day the defendant sold the 
wheat at a profit by the same sample to H. at Wisbeach market. 
The wheat arrived at Wisbeach in due course on the evening of 
the 28th, and the defendant altered the destination by sending 
the wheat to another wharf, there to he delivered to H. 1 On 
the morning of the 29th the wheat was tendered by E. to H., 
when the latter refused to take it on the ground that it did not 
correspond with sample. Up to this time the defendant had 
not seen the wheat in the bulk, nor had any one examined it 
on his behalf. Notice of H.’s repudiation of his contract was 
given to the defendant, and he, on the 30th August, sent a letter 
to plaintiff repudiating his contract on the same ground. At 
the trial it was objected for the defendant that there was no 
evidence of acceptance and receipt to satisfy the require¬ 
ments of the statute. There was a verdict for the plaintiff. A 
motion was made pursuant to leave reserved,to enter anon-suit. 

Lord Campbell, who delivered the judgment of the Court, 
after an elaborate review of the authorities, expressed the con¬ 
clusion arrived at by the Court as follows :— 

“ \y c are of opinion that, whether or not delivery of goods 
sold to a carrier or any agent of the buyer is sufficient, still 
there may be an acceptance and receipt within the meaning 
of the Act, without the buyer having examined the goods 
or done anything to preclude him from contending that they 

1 Compare with the report of the in Meredith v. Mciyh (1853,2 E. &B, 
case above cited, the allusion to it 3G4-371). 



WHAT IS ACCEPTANCE. 


285 


do not correspond with the contract. The acceptance to let in 
parol evidence of the contract appears to us to be a different 
acceptance from that which affords conclusive evidence of the 
contract having been fulfilled. 

« We are therefore of opinion in this case that although the 
defendant had done nothing which would have precluded him 
from objecting that the wheat delivered to E. was not according 
to the contract, there was evidence to justify the jury in finding 
that the defendant accepted and received it.” 

There has been a good deal of adverse criticism on the 
language of this judgment by eminent judges in subsequent 
cases, viz., Hunt v. Hecht (1852, 8 Ex. 814, per Martin, B., 
p. 818); Coombs v. B. <£ E. Ry. Co. (1858, 3 H. & N. 510, per 
Bramwell, B., p. 517) ; Castle v. Sioorder (1861, C H. & N. 828, 
per Crompton, J., p. 832). Indeed, the notion that “ acceptance” 
denotes a different act according to the legal consequences 
which are inferred from it does not seem very intelligible. The 
decision itself is, however, approved and followed by a decision 
of the Court of Appeal in Kibble v. Gough (38 L. T. 204), where 
the sale was of a specific quantity of barley on the terms that 
the bulk should be well dressed and equal to sample. On 
certain barley being delivered as in pursuance of the contract, 
the defendant’s foreman had given a receipt for it marked “ not 
equal to sample,” but it was proved at the trial that the barley 
was in fact equal to sample. It was decided that there was 
acceptance within the statute, and judgment was given for 
plaintiff. 

The conclusion to which, in the first edition of this work, I 
arrived on a full consideration of the authorities was this :—The 
language of the judgment in Morton v. Tibbett is fairly open, 
by the use of the word “ acceptance ” in a double meaning, to 
the adverse criticisms which have been made on it; but the 
decision is really based on a principle capable of being expressed 
in intelligible language. The predicament to which the word 
“acceptance” in its first sense, is applied in this judgment, 
would be, I think, more accurately and significantly marked by 
the phrase “ conditional acceptance.” It is an acceptance sub¬ 
ject to a condition that the acceptance may be recalled if, when 
the time for examining or testing the goods arrives, they shall 
be discovered to be not according to contract. The term “ con- 
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ditional acceptance ” corresponds with the expressions used by 
Lord Chelmsford in his judgment in CovMon v. Chapman 
(L. R, 2 H. L. Sc. 254), and with the expression “provisional 
acceptance ” used by Denman, C.J., in Curtis v. Pugh (11 Q. B. 
114), and perhaps Lord Justice Brett’s phrase “no absolute ac¬ 
ceptance ” in Kibble v. Gough (38 L. T. 205, comp, per eundern 
in Heilbut v. Hickson, L. R. 7 C. P. 438, 456), may be regarded 
as pointing to the same notion. Now, on looking at the facts 
in Morton v. Tibbett, it is clear that, assuming the acceptance 
to have been conditional in the sense above-mentioned, the 
condition under which it might have been recalled never 
happened; for, after verdict for the plaintiff, it must be 
assumed that the defendant was not entitled to reject the 
goods. The same remark applies to the facts in Kibble v. 
Gough , and it will be observed that in Lord Justice Cotton’s 
judgment, reliance is placed on the circumstance that the 
defendant had 'no right to reject the barley. The receipt 
in this case seems to me capable of being construed either as 
a conditional acceptance, which became absolute by its being 
shown that the barley did in fact correspond to sample; or as 
an absolute acceptance, reserving a right to claim damages as 

on a breach of warranty. If a case should arise on a verbal 

•* 

contract where the buyer accepts the goods tendered con¬ 
ditionally, and afterwards rightly rejects them as not 
according to contract; I think it still consistent with the 
decisions, as well as with principle, to say that the Statute of 
Frauds would be well pleaded to an action brought by the 
seller. But, as in such a case the defendant must succeed 
on the merits, the point can hardly be of practical con¬ 
sequence. 


Page V. Morgan. Since the publication of the former edition, the point has 

been dealt with by the Court of Appeal in Page v. Morgan 
'15 Q. B. D. 228). I must here also revert to the case of 
Richard v. Moore , C. A. 1878, 38 L. T. (N. S.) 841, stated on 
p. 283, supra, and add that in giving judgment in the Court* of 
Appeal, Bramwell, L.J. (with whom Baggallay, L.J., concurred), 
gave his opinion that there was no acceptance within the 
statute, and also that the goods were rightly rejected. 
Thesiger, L.J., thought it safest to rest his opinion on the 

latter ground only. 

In Page v. Morgan. , C. A., 1885, June 10 (15 Q. B. D. 228), 
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the contract alleged was a sale of wheat by sample, and the jury 
found that the wheat was equal to sample, and that the defen¬ 
dant had accepted it within the meaning of the Statute of 
Frauds. The question came before the Court of Appeal whether 
there was evidence to support the latter finding. The facts were 
that the defendant (a miller) had opened some of the sacks 
to see if the wheat corresponded with sample, and imme¬ 
diately after doing so gave notice to the seller that he refused 
the goods as not equal to sample. The Court held, on the 
authority of Kibble v. Gough, that there was evidence of accept¬ 
ance within the statute. Brett, M.R., held, on the authority of 
Kibble v. Gough , that it was sufficient that there should be a 
dealing with the goods involving the admission that there was a 
contract; and he considered the fact that the defendant 
examined the goods to see if they agreed with the sample was 
such a dealing with them. Baggallay, L.J., said that it had 
been decided in .Morton v. Tibbett, and Kibble v. Gough , that 
there may be an acceptance within the statute though it is not 
such an acceptance as to preclude the defendant from objecting 
subsequently that the goods are not according to the contract 
and rejecting them on that ground. He pointed out as an 
important distinction between Kibble v. Gough and Richard v. 
Moore, that iu the former the jury found the goods were equal 
to sample, and in the latter, that they were not. Bowen, L.J., 
thought the case governed by the decision in Kibble v. Gough. 
“Having regard,”, he said, “to the mischiefs at which the 
statute was aimed, it would appear a natural conclusion that 
the acceptance contemplated by the statute was such a dealing 
with the goods as amounts to a recognition of the contract. 
That accordingly was the view taken by this Court in Kibble v. 
Gough. In Richard v. Moore, the goods were found not to be 
equal to sample, so it was only necessary to decide whether they 
were rightly rejected. I do not think that Lord Bramwell, by 
bis remarks on what had thus become a by-point, cun have 
intended to overrule the previous decision of this Court. 

In any case we are bound by the decision in Kibble v 
Gough” 

It does not seem to me that the ratio decidendi is yet very 
clearly expressed. It appears, however, to bo settled law that 
if the vendee examines the bulk, or opens the parcels to see 
whether the goods correspond to sample or to contract— and if 
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Part IV. they do ill fact correspond—the statute is satisfied. It 

x— - still seems to me that the notion underlying the cases is 

resolvable into that of “ conditional acceptance.” The examina¬ 
tion is an act admitting the existence of a contract and indi¬ 
cating the intention to accept the goods if they are according to 
contract. In the event it appears that the goods are according 
to contract; the acceptance then becomes absolute, and its 
effect cannot, so far as relates to the statute, be removed by a sub¬ 
sequent attempt at rejection. The contract and performance of 
it by the plaintiff being established, the defence upon the 
statute fails. 


The cases of Chaplin v. Rogers, Blenkinnop v. Clayton, and 
Morton v. Tibbctt, illustrate the proposition that acceptance 
may be inferred from a dealing with, or attempt on the part of 
the buyer to deal with, the property in the goods. As further 
instances, in actions arising not upon the Statute of Frauds but 
upon the buyer’s right to reject the goods as not according to 
sample, I cite the cases of Parker v. Palmer (4 B. & A. 387), 
and Chapman v. Morton (11 M. & W. 534). In both cases the 
buyer, having offered the goods for sale after opportunity for 
inspection, was held to have finally accepted them. 

The discussion of the principles of Morton v. Tibbctt has led 
me from the immediate subject of the head ( <1) commenced 
on p. 283, supra. I now proceed to cite cases showing that 
acceptance may be inferred from a mere dealing with the 

documents. 


Dealing with the 
documents of 
title to the 
goods. 


In Farina v. Home (1846), 16 M. & W. 119, the goods were 
t the time of the agreement in the hands of the wharfinger of 
ie plaintiff (vendor). The plaintiff had endorsed and sent to 
ie defendant a delivery warrant which the latter kept for 
bout ten months. It was left to the jury to say whether there 
ad been a “ delivery and acceptance ; ” and they found for the 
la in tiff. On motion for a new trial, the judgment of the 
hurt, delivered by Baron Parke, was to the effect that there 
as sufficient evidence of acceptance but none of “actual 

iceipt ” within the statute. , . , 

In Currie v. Anderson (2 E. & E. 592), the plaintiff, who 

ad shipped goods on the verbal order of the defendant on 

oard a vessel designated by the latter, was allowed to retain a 

erdict, although the only evidence of the goods having been 
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accepted, or having arrived at their destination, consisted in 
the fact that the defendant, through an agent of his, kept the 
bill of lading for more than a year without making any 
communication to the plaintiff upon the subject of their non¬ 
arrival. . 

Where a larger quantity of goods are sent than ordered, 
there is no acceptance unless the buyer with the assent of the 
vendor selects out of the whole quantity the subject of his 
purchase, so as to constitute a new contract as well as an 
acceptance under it ( Gunliffe v. Hart'ison , 6 Ex. 906). 


Part IV. 
§ 2 (A.). 


( e ) Oral statements by the buyer to a third party accom- (e) Oral state- 

panying an act capable of being construed as an act of owner- buyer accom _ 

ship are admissible as evidence of the intention in a question panying »n 
- . , equivocal act. 

or acceptance. 

In Baines v. Jevons (1836, 7 C. & P. 288), before Alder- 
son, B., at nisi prius, the question related to the sale of a fire- 
engine. The buyer had taken a third person to look at it, and 
said, “I know what I am going to do with it;” and made 
observations to other persons speaking of it as his own. Baron 
Alderson in summing up said, “ You will consider whether this 
convinces you that the defendant treated the fire-engine as his 
own, and dealt with it as such ; for if so the plaintiff is entitled 
to a verdict.” A verdict was given for the plaintiff accordingly. 

The evidence of acceptance in this last case was very slight, and 
perhaps the case is not much to be relied on. There seems to 
have been no evidence whatever of actual receipt. I here refer 
by anticipation to the case of Marvin v. Wallis (6 E. & B. 

726), a case which as it chiefly turned upon actual receipt will 
be more fully stated hereafter (see p. 301, post). 


II *—What constitutes actual receipt. 

This will be considered under the following heads according What constitutes 
to whether the goods (or part of them) are physically trans- actual receipt ‘ 
ferred,— 

(a.) From the immediate possession of the seller or his 
servants into that of the buyer or his servants: 

(6) From the immediate possession of the seller or his 
servants into that of a third party having authority 
as agent or bailee of the buyer to receive the goods: 
and also the more complex case where the goods 

C.S.G. * 
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are first delivered to a forwarding agent, and then 
by him delivered to a receiving agent for the buyer, 
or where the forwarding agent changes his cha¬ 
racter and becomes the buyer’s agent to keep the 
goods for him. 

Or where the goods remain : 

(c) In the actual possession of a middleman, who from 

being the bailee of the vendor in respect of the 
goods, becomes the bailee of the buyer; or 

( d ) In the actual possession of the vendor himself, who by 

some new arrangement with the buyer becomes his 
bailee in respect of the goods. 


(a) Transfer 
from the imme¬ 
diate possession 
of the seller to 
that of the r 
buyer. 


(a) Under this head there can be no difficulty except in the 
case of bulky goods (e.g. timber in the rough) which not being 
easily susceptible of damage or speedy removal, are apt to be 
left for a time to take care of themselves. Cases in which a 
question arose as to the fact of transfer of possession of timber 
lying in the rough, or merely squared, upon neutral premises, 
are Tansley v. Turner (2 Bing. N. C. 151), and Cooper v. Bill 
(3 H. & C. 722). It was enough that the buyer with the 
assent of the vendor showed the intention, by any overt act on 
the spot, to exercise his ownership. The case of a stack of hay 
in Chaplin v. Rogers (1 East, 192, 194) is another instance. 
The expression symbolical delivery has been sometimes applied 
to such cases, but this expression is inappropriate in regard to 
moveables, though significant in the history of land tenure. 
The instance of delivering the key of a warehouse given by 
Lord Kenyon in Chaplin v. Rogers , is one not of symbolical 
delivery, but of giving the actual possession by the physical 
means of access to the goods. 

It should be borne in mind that as actual receipt is different 
from acceptance, so refusal to receive or take delivery is a 
different thing from refusing to accept. Refusal by a person to 
take delivery of goods tendered to him must be evidenced by 
some outward act clearly and promptly expressing the inten¬ 
tion not to take the goods into his possession or allow them to 
be brought upon his premises. An instance of refusal to take 
delivery will be found in the state of facts in Baldey v. Parkei 
(3 D. & R. 221); and also in that of Bolton v. Lancashire & 

Yorkshire Railway Co. (L. R. 1 C. P. 431). 
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(b) Actual receipt within the statute is effected by delivery 
to the warehouseman of the buyer. A warehouseman is a 
mercantile agent whose proper function is to receive and keep 
goods until sold to and taken away by the ultimate purchaser. 
If the law did not recognise receipt by the warehouseman of 
the merchant as actual receipt by him, there would in- the usual 
course of business be no actual receipt by the merchant at all. 

In Dodsley v. Varley (12 Ad. & El. 632), wool, the subject of 
a verbal contract of sale, had been removed to a warehouse 
where it was kept along with other wool belonging to the 
defendant (the buyer), and where it was intended to remain 
until taken away by the purchaser from him. It was stated in 
evidence to be the usual course for the wool to remain at this 
place until paid for; and the Court considered that this circum¬ 
stance, although not continuing the lien of the vendor, gave 
him a special interest arising out of his original ownership. 
Notwithstanding this right of the vendor, it was decided that 
the warehouse to which the wool had been removed was the 
defendant’s warehouse, and that there was therefore actual 
receipt within the statute. 

It follows as a corollary of the last proposition that where 
goods are delivered to a middleman in the first instance in 
the capacity of a cam'ier or forwarding agent, any act of the 
buyer whereby he constitutes the carrier his warehouseman 
will be equivalent to actual receipt. The following cases illus¬ 
trate the circumstances under which the employment of carrier 
is deemed to be changed into that of warehouseman :— 

Bushel v. Wheeler (15 Q. B. 443 n.), has been already re¬ 
ferred to (p. 281, supra). In that case Coleridge, J. (p. 445, n.) 
says“ Here goods are ordered by the vendee to be sent to 
a particular carrier, and in effect, to a particular warehouse, and 
that is done in a reasonable time. That comes to the same 
thing as if they had been ordered by the vendee to his own 
house and sent accordingly.” And in the subsequent case of 
Meredith v. Meigh (2 E. & B. 371), Lord Campbell says“ In 
Bushell v. Wheeler the vendee ordered the goods to be sent by 
a particular ship; and they were so sent and left lyino- in the 
warehouse of the owner of that ship for five months, with the 
vendees knowledge. That was evidence that the vendee had 
constituted the owner of the ship, who had been agent to carry, 
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Cases relating 
to termination 
of transitun. 


bis agent to keep the goods ; and if he had done so he had 
received them himself.” 

In connexion with this subject I shall now mention three 
cases in which the question was whether the transitu * had 
ended so as to put an end to the right of stoppage by the unpaid 
vendor. The criterion adopted, namely the change of character 
from carrier to warehouseman is the same as that adopted in 
Bushel v. Wheeler. 

In Leeds v. Wriyht (3 Bos. & P. 320), A., a general agent in 
London for B. Co. in Paris, having power on their behalf to 
export goods to such markets as he should think fit, purchased 
goods in the name of B. & Co. from C. at Manchester, desiring 
them to be sent to D., a packer in London. After their arrival 
A. had some of the goods unpacked and exported, and the 
remainder repacked. While, the goods so repacked remained in 
the house of D., news arrived of the failure of B. & Co. The 
question arose whether C., as unpaid vendor, could recover the 
goods as in transitu. It was held that they were not in tran¬ 
situ but at home, that is to say in effect, that A., acting as 
general agent for B. & Co., had constituted D. his and their 
warehouseman for the goods. 

In Foster v. Frampton (1820, 6 B. & C. 107), a tradesman 
having bought a quantity of sugar, received notice from C., a 
carrier, of its arrival in Birmingham. He took samples of the 
sugar and requested C. that it should remain in his warehouse 
until further directions. The tradesman became bankrupt, and 
the question was whether the transit us was at an end. Bayley, 
J., in delivering judgment, cited the cases of Richardson v. Goss , 
3 Bos. & P. 119, and Scott v. Pettitt, 3 Bos. & P. 469, and con¬ 
cluded as follows:—“Here the bankrupt on the particular 
occasion used the warehouse of the carrier as his own, and 
made it the repository of his goods. I therefore think the 
transit us was at an end as soon as the bankrupt took the 
samples from the hogsheads and desired that they should remain 
in the warehouse till further directions.” 

In Allan v. Gripper (2 Cr. & J. 218), goods consigned to P. 
(the vendee), were conveyed by water and deposited in the 
carrier’s warehouse. It was the usual course for P.’s goods of 
the like nature to be deposited in that warehouse, and delivered 
out to his customers as they were wanted. Bayley, J., gave 
judgment as follows:—“If the goods were to remain at the 
warehouse until some new destination was given them by P., 



WHAT IS ACTUAL RECEIPT. 


293 


the transitus in question must be considered at an end. There 
are many cases which decide that if you send goods to be 
delivered at a warehouse, there to abide the orders of the 
vendee, when they arrive at such warehouse the transitus is at 
an end, and the right of stoppage in transitu is consequently 
gone.” 

Where there is no intervening act of the consignee, the 
earner may, so far as relates to his own liability, become a 
warehouseman of the goods, by tendering the goods to the 
consignee at his own address (Shepherd v. B. <t' E. By. Co., 
L. R. 3 Ex. 189 ; 37 L J. Ex. 113; ffeugh v. L. & B. W. 
By. Co., L. R. 5 Ex. 51; 39 L. J. Ex. 48), or by giving notice to 
the consignee of the arrival of the goods and the lapse of a 
reasonable time for the consignee to come and fetch them 
(Bourne v. Gatliffe, Ex. Ch., 1841, Dec. 9, 3 Scott, N.Rl; 
3 M. & G. 643 ; H. of L. 1844, June 7, 8 Scott, N. R. 604; 11 
Cl. & Fin. 45 ; Mitchell v. Lane. J* Yoi'k. By. Co., L. R. 10 
Q. B. 256; 44 L. J. M. C. 107). In Chapman v. G. W. By. Co., 
1880, 5 Q. B. D. 278, goods were addressed to the plaintiff at a 
certain station “ to wait till called for,” arrived on 25th, but 
were not called for till 27th, on the morning of which day they 
were destroyed by accidental fire. There was no question of 
notice, because the plaintiff’s address was unknown to the 
railway company. It was held that the plaintiff was in mord 
and that the railway company were warehousemen, and not 
common carriers. Cases of this kind are not necessarily con¬ 
clusive of any fact as between (vendor) consignor and (purchaser) 
consignee. 


Upon the general tenor of the cases I arrive at the conclusion 
that where goods, the subject of a verbal contract of sale, are 
placed in transit on the way to the purchaser, there is (speaking 
generally) no actual receipt within the statute until the tran¬ 
situs is at an end. 

I must admit that the contrary view is adopted by Mr. 
Benjamin, who says (p. 135) “ It is well settled that the 

delivery of goods to a common carrier, d fortiori to one 
specially designated by the purchaser for conveyance to him 
or to a place designated by him, constitutes an actual receipt 
by the purchaser. In such cases the carrier is ip contemjda- 
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tion of law the bailee of the person to whom, not by whom, 
the goods are sent, the latter in employing the carrier being 
considered as an agent of the former for that purpose.” 

It is indeed undoubted that under a contract of sale it is 
presumed, unless otherwise expressed, that as soon as the goods 
are consigned to the buyer in the hands of the carrier, the 
carrier is in contemplation of law the bailee of the person to 
whom, not by whom the goods are sent, and the consignee is the 
person to sue the carrier in case of loss ( Dawes v. Peek, 8 T. R. 
330; Dunlop v. Lambert, 6 Cl. & Fin. 600, 620). But all this 
presupposes a contract, and the case is otherwise where there is 
no contract ( Coombs v. B. & E. Ry. Co., 3H.&N. 510; Coats 
v. Chaplin, 3 Q. B. 483). And the presumption that the 
contract is between the carrier and the consignee fails when the 
consignee has altogether repudiated it, in which case the con¬ 
signor is liable for payment of the carriage ( G . IF. Ry. Co. v. 
Bagge, 15 Q. B. D. 625). 

It is also undoubted that when goods, the subject of a contract 
of sale, are delivered to a carrier, the seller, under the old system 
of strict pleading, was entitled to maintain his action for goods 
sold and delivered (Button v. Solomonson, 3 B. & P. 582). 
And such delivery by construction of law transfers the possession 
to the buyer, so that (subject only to the possibility of a revest¬ 
ing of both property and possession in the seller by stoppage in 
transitu) the seller’s rights are at an end (Walley v. Mont¬ 
gomery , 3 East, 585). But it does not follow, nor do I fiud in 
any of the numerous authorities cited by Mr. Benjamin, any 
direct authority for the proposition that delivery to the carrier 
constitutes actual receipt by the buyer within the statute. 
There is indeed a dictum of Lord Campbell in Hart v. Bush 
(E. B. & E. 498), who says :—“ I think that where there is a 
verbal contract and an order to deliver to a particular carrier, a 
delivery to that carrier does satisfy the Statute.” This appears 
to have been in answer to his own question asked in the course 
of the argument (as reported in the Law Journal, 27 L. J. 
Q. B. 272):—“ How can you say that the defendant actually 
received the brandy when it was at the bottom of the sea?” 
And in Smith v. Hudson (6 B. & S. 431), there are passages in 
the judgment of Mr. Justice Blackburn (p. 448) which imply 
that he thought the receipt of the carrier to be actual receipt 
within the Statute. In that case, however, the question upon 
the Statute of Frauds was argued on the assumption (which was 
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manifestly true) that the railway company held the goods as 
warehousemen of the buyer. 

The view which I have adopted is, I think, supported by the 
general tenor of the judgments in Meredith v. Meigh (2 E. & 
B. 364), though the questions of acceptance and actual receipt 
are there not clearly distinguished. The same remark to some 
extent applies to the judgments in Coombs v. B. <t‘ E. Rif. Co. 
(3 H. & N. 510); but those of Pollock, C.B. (p. 515), and 
Martin, B. (p. 516) are particularly directed to actual receipt. 
In the case of Morton v. Tibbett, already commented on (p. 284, 
supra), Lord Campbell (15 Q. B. p. 439) lays stress on the cir¬ 
cumstance that the vendee not only resold the wheat, but altered 
its destination by sending it to another wharf. This he argued to 
be evidence of acceptance and receipt, and though uot expressly 
stated, it may be inferred that the altering the destination 
(which would have put an end to any question of stoppage in 
transitu) was considered material in regard to the actual 
receipt; as the resale was in regard to the acceptance. The 
discussion in Cv/n'ie v. Anderson (2 E. & B. 592) shows that 
there is no such settled rule as that stated by Benjamin. For 
as in that case the goods were delivered to a carrier selected by 
the buyer, the question of actual receipt would not (if Benjamin’s 
rule is law) have been arguable. There is a dictum of Lord 
Denman, C.J., in Bushel v. Wheeler (15 Q. B. 445 n.) :—“ I do 
not think the mere taking by the carrier is a receipt by the 
vendee.” I think it also not inappropriate to observe the 
meaning in which the cognate expression “ actual delivery ” 
has been employed by judges. In Snee v. Prescott (1 Atk. 249), 
Lord Hardwicke applies the phrase “ actual delivery ” to mark 
the stage where the transit ends. And this decision is referred 
to by the judges of the King’s Bench in Ellis v. Hunt (3 T. R. 
464, 468, 469); and the phrase “ actual delivery ” used as the 
test of the right of stoppage in transitu being at an end. The 
criterion of actual delivei'y was here considered to be satisfied 
by the buyer’s assignee in bankruptcy having put his mark on 
the goods arrived in the hands of the carrier at the inn where 
his journey ended. 

If the point were to be considered independently of authority, 
I should think the express intention of the statute, by the use 
of the word “actual,” was to distinguish the kind of receipt 
meant from the constructive possession of the consignee by the 
farrier. It is indeed in some sense by a construction that th<? 
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merchant is said to receive goods by his warehouseman; but 

such receipt is in a fair mercantile sense actual receipt by the 

merchant, being that which ordinarily takes place in the course 
of business. 

While however I maintain that Benjamin’s statement that 
the goods being in the hands of a carrier constitutes actual 
receipt, is unsupported, I am inclined, on consideration, to 
think that in the first edition of this book I stated too broadly 
the view that there was no actual receipt until the transitus 
was at an end. The case has been suggested of a purchaser 
seeing his goods in the hands of the carrier, and saying 
“ these g° ods are all right.” Perhaps it may be enough to com 
stitute actual receipt, if the purchaser does or says anything 
whereby he expressly recognises the carrier as his bailee in 


respect of the goods. 


( c ) Where the goods, notwithstanding the engagement to 
sell, remain in the custody of a middleman, who at the time of 
sale held them as warehouseman for the vendor, the question of 
actual receipt within the statute depends upon the consent 
of the three parties to the effect that the middleman 
shall thenceforth hold them as warehouseman for the buyer. 
Such joint consent constitutes an equivalent to delivery for, I 
think, every legal purpose. The most satisfactory evidence of 
it is an order by the vendor and a note by the middleman 
acknowledging the order, and stating that the goods have been 
transferred in his books to the vendee. A similar note trans¬ 
ferring the goods to a sub-vendee would be good by way of 
estoppel against the warehouseman {Hawes v. Watson, 3 B. & 
C. 540), and if covered by the authority of the vendors order 
would, in every respect, complete the delivery. 

But the mere acceptance and receipt of a delivery order not 
lodged with the warehouseman is not enough to bind the 

o o 

bargain (Bentall v. Bwi'n, 3 B. & C. 423 ; Farina v. Home, 16 
M. & W. 119, already cited, p. 288, supra). In the latter case 
the consignee of the foreign vendor bad obtained from the 
warehouseman a “ warrant ” making a certain case of goods 
deliverable to him or his assignee by indorsement on payment 
of rent and charges. The effect of this is clearly described by 
Parke, B. (16 M. & W. p. 123) as follows:—“ The warrant is no 
more than an engagement by the wharfinger to deliver to the 
consignee or any one he may appoint; and the wharfinger holds 
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the goods as the agent for the consignee (who is the vendor s Part ^7. 

agent), and his possession is that of the consignee until an -— 

assignment has taken place, and the wharfinger has attorned, 
so to speak, to the assignee, and agreed with him to hold for 
him. Then, and not till then, the wharfinger is the agent or 
bailee of the assignee, and his possession that of the assignee, 
and then only there is a constructive delivery to him. In the 
meantime the warrant, and the indorsement of the warrant, is 
nothing more than an offer to hold the goods as the warehouse¬ 
man of the assignee.” 

Where, however, there is a complete subsale by a vendee 
who has been furnished with the vendor with indicia of a 
power of selling the goods, there seems to be a complete legal 
equivalent to delivery as between the vendor and first vendee. 

In Green v. Haythome (1 Starkie, 447) the vendor had 
furnished the vendee with an invoice and samples of the goods 
to enable him to put them upon the market, and the latter sold 
to a sub-vendee an ascertained and specific parcel of the goods. 

It was held by Lord Ellenborough that immediately upon the 
subsale the warehouse where the goods were became the ware- 
house of the sub-vendee, and the vendor’s rights over the goods 
were gone. 


(cZ) Where the goods remain in the possession of the vendor 
himself, the question is whether or not there is sufficient 
evidence of a new arrangement whereby the vendor ceases to 
hold the goods as vendor relinquishing his rights as such, and 
commences to hold them in another character, namely as the 
bailee of the buyer. 

The conflict of authority presented by the cases upon this 
point arises from the various species of facts which the Courts 
have at different times thought sufficient evidence of any such 
new arrangement having been made. The principle to be 
deduced from the cases appears to be this :— 

The evidence of suck arrangement as to constitute actual 
receipt by the buyer (the goods remaining in vendor's posses¬ 
sion) must consist either of unequivocal facts leading to the 
inference that both parties treated the goods as delivered , the 
.vendor having parted with his rights as such, and the vendee 
dealing with them as at home; or there must be evidence of an 
express agreement whereby the goods are to remain with the 
vendor as the bailee of the purchaser', 
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The authorities by way of illustration are here given in order 
of time. 

Chaplin v. Rogers (1800, 1 East, 192), the case of the hay- 
stack before referred to (p. 283, ante). The leading facts have 
already been mentioned. The argument of counsel for the 
defendant is instructive as showing that it was felt necessary on 
his part to make out that the possession was treated hy both 
parties as the possession of the defendant {the vendee). 

In the cases of Anderson v. Scott (at nisi prius, 1806, 1 
Camp. 235), and of Hodgson v. Le Bret (1808, 1 Camp. 233), 
Lord Ellenborough held that the mere marking of the goods by 
the vendee took the case out of the statute, an opinion which 
has been clearly overruled by the later authorities of Baldey v. 
Parker (2 B. & C. 37), and Bell v. Bament (9 M. & W. 36). 
In Hurry v. Mangles (1811, 1 Camp. 452), Lord Ellenborough 
held the acceptance of warehouse rent by the seller from the 
buyer conclusive to show an executed delivery, putting an end 
to the vendor’s rights. This decision was, in the subsequent 
case of Miles v. Gorton (2 Cr. & M. 504, 513), attributed to the 
circumstance that the rights of a sub-vendee intervened; but 
that does not appear from the report in Campbell to have 
entered into the ratio decidendi. 

Elmore v. Stone (Common Pleas, 1808, 1 Taunt. 458) must, 
notwithstanding subsequent doubts, be treated as a leading case. 
The plaintiff, who kept a livery stable and dealt in horses, had 
asked 180 guineas for the horses in question. The defendant 
after offering a less price, which was rejected, sent word that 
the horses were his, but that as he had neither servant nor 
stable, the plaintiff must keep them at livery for him. The 
plaintiff upon this removed them out of his sale stable into 
another stable. It was objected for the defendant that there 
was no such delivery as to satisfy the statute. The jury found 
a verdict for the plaintiff, and the objection was afterwards 
arerued before the Court of Common Pleas. The judgment of 
the Court, delivered by Mansfield, C.J., was to the effect that the 
plaintiff by accepting the order that the horses were to stand at 
livery possessed them not as owner, but as livery stable keeper, 
and that he had parted with his lien. The verdict was accord¬ 
ingly sustained. 

The next case is Blenkinsop v. Clayton (1873, 7 Taunt. 597, 
see p. 283, ante). There seems in that case, as Mr. Blackburn 
observes in his book on Sale (p. 33), to have been no evidence 
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whatever of actual receipt, but the Court of Common Pleas 
thought it ought to have been left to the jury to say whether 

there had been any delivery or not. 

After the decision of Blenkinsop v. Clayton , the current o f 
authority (as Mr. Blackburn further observes) set the other 
way. 

In Howe v. Palmer (1820, 3 B. & A. 321), after a verbal sale 
of tares by plaintiff to defendant, the latter requested that they 
might remain on the plaintiff’s premises until the time for 
sowing, which was agreed to. Plaintiff afterwards measured 
out and set apart a quantity corresponding to the order, and 
gave instructions to his servants that they should be delivered 
to defendant when he should call for them. Plaintiff had a 
verdict with leave to defendant to move to enter a nonsuit. 
Judgments were delivered, in the Queen’s Bench, by Abbott, 
C.J., Bayley, Holroyd, and Best, JJ., to the effect that there 
was neither acceptance nor actual receipt within the statute. 
Abbott, Bayley, and Best chiefly confined themselves to show¬ 
ing that there was no acceptance. Holroyd gave judgment on 
both grounds. Bayley expressed a doubt whether Elmore v. 
Stone was well decided. 

Tempest v. Fitzgerald (also in the King’s Bench, 1820, 3 B. 
& A. 680) arose out of a verbal engagement to sell a horse in 
August. The defendant had asked the plaintiff to keep the 
horse for him until he should return about the 22nd September. 
He returned about the 20th September, rode the horse, had it 
rubbed down by his servant, and then requested the plaintiff to 
keep it for another week. Notwithstanding a special verdict to 
the effect that the defendant’s riding the horse was an act of 
ownership, the Court decided that he had no such receipt and 
control as owner as to take the case out of the statute. 

Carter v. Toussaint (King’s Bench, 1822, 5 B. & A. 855, and 
1 D. & R. 515) 1 is cited by Mr. Blackburn as a case in which the 
facts approached very nearly to those in Elmore v. Stone. The 
plaintiff had verbally sold a horse to defendant, and it was 
agreed that the horse should remain with the vendors for 
twenty days without charge to the vendee. At the expiration 
of that time the horse was, by the direction of the vendee, sent 
to grass and, also by his desire, entered in the park-keeper’s 
books in the name of the vendor. It was held that there was 

1 The latter seems the more full the distinction between the case 
report, and points out most clearly and Elmore v. Stone. 
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P § T(/r D ° actual recei P t within the statute. The test was again 
r-' applied, whether the vendor had parted with his rights, and it 

was held that he had not. The distinction between this case 
and Elmore v. Stone appears to be that in the earlier case 
there was evidence of an express agreement that the plaintiff 
should keep the horse at livery. This is not adverted to by Mr. 
Blackburn in his book on Sale, but the cases of Beaumont v. 
Brengeri , 5 C. B. 301, and Mamin v. Wallis, 6 E. & B. 726, 
decided since the publication of that work, give some import¬ 
ance to it. 

The case of Baldey v. Parker (1823, 2 B. & C. 37 ; 3 D. & 
R. 221) has been already alluded to. The defendant had 
oidered a number of goods in a linendraper’s shop to the value, 
in all, of more than £10. Some of them were actually marked, 
and it appears that all were specifically selected by him, so that 
the fact of acceptance was clear, according to the more recent 
case of Cusack v. Robinson (1 B. & S. 299). The goods were 
sent to the house of the defendant, and on his refusal to pay for 
them because sufficient discount was not allowed, were taken 
back again. They were afterwards sent again to the defendant’s 
house and tendered to his servant, who refused to take delivery. 
It was held that the statute was not satisfied, Bayley, J., ob¬ 
serving, “ The buyer cannot be considered to have actually 
received the goods, when they have remained from first to last 
in the possession of the seller.” This case and the subsequent 
cases of Smith v. Surnam (1829, 9 B. & C. 561), and Bill v. 
Bament (1841, 9 M. & W. 37), overruling the authority of Lord 
Ellenborough in the cases of Anderson v. Scott and Hodgson v. 
Le Bret, previously cited (p. 298, supra), put an end to the 
notion that mere marking of the goods by the purchaser can be 
taken as actual receipt within the statute, and show further 
that no act done by the purchaser upon the goods in contem¬ 
plation of their subsequent removal from the vendor s premises 
to his own can be construed as actual receipt by him. 

If authority had stopped here, there would have been a great 
deal to be said in favour of the proposition that the new 
arrangement which is to constitute actual receipt by the buyer, 
of goods remaining in the actual possession of the vendor, can 
only be inferred from acts of an unequivocal nature. The most 
recent cases, however, show a return in the current of autho¬ 
rity ; and not only do they favour a more easy construction of 
the facts to infer actual receipt, but they also show that such 
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receipt may be inferred from mere parol evidence of a verbal 
agreement, whereby the vendor parts with his right as such and 
becomes the bailee of the purchaser. 

In Beaumont v. Bvcngevi (184-7, 5 C. B. 301), the Judges of 
the Common Pleas went to the extreme of refinement in con¬ 
struing the facts as evidence of actual receipt. The facts in 
evidence were as follows :—In the early part of November, 
1846, the defendant called at the shop of the plaintiff, a coach- 
maker in London, and there saw a carriage which he agreed to 
buy for the sum of £70, at the same time giving instructions to 
the plaintiff to make some alterations. This having been done, 
the defendant again saw and approved of the carriage, and 
requested that it might remain in the plaintiff’s back shop 
until he was ready to ship it for Denmark ; at the same time 
observing that he would make use of it a few times, in order 
that it might pass the Custom-house for second-hand. Accord¬ 
ingly, on Saturday, the 14tli November, the defendant requested 
the plaintiff to hire a horse and man and to send them to his 
house the following day, as he wished to drive round the park. 
This was done, the defendant paying 13s. for the hire of the 
horse and man, and the defendant, after using the carriage a 
few hours, returned it to the plaintiff, and afterwards refused to 
accept or pay for it. The Court held there was evidence of 
actual receipt as well as of acceptance within the statute. “ In 
cases of this sort,” said Coltman, J., ‘‘the question will be, 
whether the vendor held the subject-matter of the sale as 
owner, or merely as warehousekeeper for the vendee. Looking 
at the evidence in this case, it appears to me that there is 
enough to show an agreement between the parties that the 
plaintiff should hold the carriage as a warehousekeeper. 

In Mamin v Wallis (decided in the Queen’s Bench in 1856, 
C E. & B. 726), the facts, as given in evidence for the plaintiff 
(vendor), were that there was a complete bargain for sale of a 
horse at a price above £10 for immediate delivery; that after 
the bargain was complete the plaintiff asked the defendant to 
lend him the horse for a few days until he got another, to 
which the defendant agreed, if the plaintiff would take care of 
it; that the plaintiff in consequence kept the horse from that 
time not as vendor, but as borrower. The jury had found that 
the contract was complete before the permission to keep the 
horse was given to the plaintiff, and that the horse was lent by 
the defendant as owner. The Court held, on the authority of 
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§“(£>: El ™ orc v - Stone, that this amounted to a verdict for the plain- 

-- r -' tlff ’ aud that there was evidence of actual receipt, within the 

statute, to support such a verdict. 

Casile v - Reorder (1861, 6 H. & N. 828), was a case decided 
by the Exchequer Chamber, in which that Court, consisting of 
Cockburn, C.J., and Crompton, Williams, Byles and Keating, JJ., 
were unanimous in reversing a decision (also unanimous) of the 
Court of Exchequer, consisting of Barons Martin, Channell 
and Bramwell, and held that there was evidence to go to the 
jiuy of the vendor having become bailee for the purchaser. The 
facts appearing at the trial were these In February, 1857, 
the traveller of the plaintiffs, who were spirit merchants at 
Biistol, received a verbal order from the defendant, an inn¬ 
keeper, for two puncheons of rum and one of brandy on the 
terms (as it was stated) that they were to remain in bond in 
the plaintiffs’ warehouse till defendant wanted them, for six 
months without payment of rent and after that period subject 
to warehouse charges. The defendant was to have six months’ 
credit. The plaintiff sent an invoice specifying by their marks 
two particular puncheons of rum and a hogshead of brandy as 
sold to defendant for £80 2s. 2d., and adding the words, “free 
for six months.” The plaintiffs had a warehouse in which they 
were in the habit of keeping the goods of other persons as well 
as their own. The spirits in question lay in a bonded cellar 
forming part of that warehouse, and their delivery out was 
therefore, of course, subject to the control of the officers of 
customs. As soon as the spirits in question were sold, the 
plaintiffs entered the transfer in their books, specifying the 
particular casks as sold to the defendant. After that entry, it 
appeared, the plaintiffs had no power of getting the goods out. 1 
On the plaintiffs’ traveller calling with the account after the 
credit was expired, the defendant asked whether the plaintiffs 
would take the goods back or sell them for him. He afterwards 
wrote to the plaintiffs asking what price they were willing to 
give for the rum and brandy. The Court below had decided 
that although there was evidence of acceptance there was none 
of actual receipt to satisfy the statute. In giving judgment in 
the Exchequer Chamber, Cockburn, C. J., says (6 H. & N. 336) : 

1 This last point is not mentioned of the judges there. This may 
in the report of the case in the perhaps account for the different 
lower Court and does not appear late of the case in the Court of 
to have been brought to the notice Error. 
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—“ I think there was evidence that the possession of the 
plaintiffs, which had originally been as owners and sellers, had v 
been converted into a possession by them as bailees for the 
buyer ; for as soon as the goods had been specifically appro¬ 
priated, the defendant, by virtue of bis right as purchaser, 
evidenced by the terms of the invoice, availed himself of his 
right by having the goods warehoused in the general warehouse 
of the sellers, and by requesting the sellers to take back the 
goods, and failing that to resell them for him.” 

Crompton, J., concurred in this decision, on the ground 
that the invoice and the entry in the books by the plaintiffs, 
which put the goods beyond their control, was evidence that 
they acted as warehousekeepers, and the correspondence and 
the fact of the defendant keeping the invoice afforded evidence 
that he acquiesced in the plaintiffs so acting. Williams, Byles 
and Keating, JJ., concurred in the decision but without expressly 
stating their reasons. 

Where there has been a sub-sale, with the privity of the 

original vendor, the abandonment by the latter of his lien in 

favour of the sub-vendee will be presumed more easily than it 

would have been in regard to the first vendee. Thus in Miles 

v. Gorton (2 C. & M. 504, 513), Bayley, B., referring to Hurry 

v. Mangles, intimates that the acceptance of rent by the vendors 

from the sub-vendee was, in effect, a delivery to him putting an 

end to the lien. In Stoveld v. Hughes (14 East, 316), where 

timber on the vendor’s wharf was sold and then resold, and the 

original vendor being informed of the sub-sale said, “very 

well,” and allowed the agent of the sub-vendee to mark the 

timber with his principal’s name, the lien was held to be at an 

end. And in Pearson v. Dawson (E. B. & E. 448), the vendor 

having recognised the purchaser under a sub-sale by placing on 

the file a delivery order which the sub-vendee had received 

from the original vendee, and by from time to time delivering 

to him portions of the goods, was held to have abandoned his 

lien over the goods which remained in his hands not actually 

delivered. Under circumstances such as occurred in these 

cases, it would doubtless be held that there was actual receipt 
under the statute. ^ 


Part IV. 
§2 (A.). 


Where at the time of the sale the goods sold are in the pos- WWethe 
session of the buyer as bailee of the seller, the acceptance and “ 
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possession of 
the buyer as 
bailee of the 
seller, the 
question of 
actual receipt 
does not arise. 


Earnest or part 
payment. 


actual receipt to satisfy the statute are identical, or perhaps it 
would be more correct to say that, the goods being in the pos¬ 
session of the vendee, the condition of actual receipt is already 
fulfilled, and the only question under the statute is whether 
there has been acceptance. The question then is simply one of 
intention whether the purchaser has taken to them as his 
own (Eclan v. Ludfield, 1 Q. B. 302, supra , p. 280). 


(B.) Earnest or part payment. 

“ Or give something in earnest to bind the bargain, 
OR IN part PAYMENT.” Little controversy has occurred upon 
this clause of the statute. In Blcnl'insup v. Clayton (7 Taunt. 
o90> it was held that the buyer drawing a shilling across the 
vendor’s hand and then putting it into his own pocket was not 
“ giving something in earnest,” although it was stated in evi¬ 
dence that this was called " striking a bargain ” in the part of the 
country where the transaction occurred. In Walker v. Kussey 
(16 M. & W. 302), it was decided that you cannot construe as 
part payment under the contract, a term of the contract itself 
to allow a set-off against part of the price. 

Mr. Benjamin in his book on Sale (2nd Ed., p. 146), cites 
cases under the Statute of Limitations and under the Bank¬ 
ruptcy Acts, from which he deduces the inference, which seems 
correct, that “ part payment ” need not be money but may be 
anything of value which by mutual agreement is given by the 
buyer and accepted by the seller on account or in part satis¬ 
faction of the price ( Hooper v. Stevens, 4 Ad. & El. 71 ; Blair 
v. Ormond , 17 Q. B. 423). It has also been held under the 
Statute of Limitations that payment may be well made by 
a settlement of accounts or by an agreement to set off, although 
no money actually passes {A.inos v. Smith, 1 H. & C. 238). An 
extreme case of constructive payment is Maher v. Maher (L. R. 
2 Ex. 153). The period of limitation for payment of a debt 
had expired, a calculation was made of the interest, and the 
amount having been ascertained the debtor then and there 
offered to pay it, putting his hand in his pocket as if to take 
out the money. The creditor then said, “ Stop a bit,” wrote 
out a receipt for the money and handed it to the debtor, say¬ 
ing, “ I shall make you a present of this money.” No money 
actually passed. This transaction was held (by Martin, Channell, 
and Pigott, BB.; Bramwell, B., dissenting) to be a payment 
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of the interest so as to take the debt out of the Statute of ^ T {C ?J; 
Limitations. 


(C.) Note or Memorandum in writing. 


“ Or that some note or memorandum in writing of 

THE SAID BARGAIN BE MADE AND SIGNED BY THE PARTIES TO 
BE CHARGED BY SUCH A CONTRACT OR THEIR AGENTS THERE¬ 
UNTO LAWFULLY AUTHORISED.” 


Note or 
memorandum. 


To avoid confusion, it is necessary here to refer to a principle 
of the common law, entirely distinct from and independent of 
this clause of the statute. This principle which pervades the 
law of evidence may be stated as follows :— 

Where a legal relation rests upon an intention conveyed by 
writing, the writing is the only primary and is conclusive 
evidence of the intention. 

The principle as applied to the law of contracts, may be 
expressed thus:— When the terms of a contract or any of them 
are embodied in writing with the assent of the parties, for the 
purpose of finally settling what those terms are to be, or if the 
contract is made with reference to terms already embodied in 
writing, the writing is the only primary evidence of those 
terms, and is conclusive as to what they were. 

It is sometimes convenient as a shorthand way of expressing 
this principle, to designate the writing which is so employed as 
the medium of consent,—“ the contract; ” and using the word 
in this sense the principle has been tautologically expressed 
thus :—“ Parol evidence cannot be tendered for the purpose of 
altering the terms of a written contract.” Per Lord Justice 
James in Hill v. Wilson (L. R 8 Ch. 901).' 

To bring a case within the principle, the intention that the 
writing should embody the terms of an agreement is an essential 


Common law 
principles as to 
evidence of 
intention when 
committed to 
writing. 


1 An apparent exception is the 
case of partnership articles :—“ The 
transactions of the partners are 
always to be looked to, in order 
that you may determine between 
them, even against the written 
articles, what clauses in those articles 
will not hind them, provided those 
transactions afford a higher proba¬ 
bility amounting almost to demon¬ 
stration.” (Geddett v. Wallace , 2 Bli. 

C.S.G. 


270, per Lord Chancellor Eldon, p. 
297). This is no real exception to 
the rule above stated, for the evi¬ 
dence is allowed not to contradict 
the articles as expressing the inten¬ 
tion of the parties at the time of 
executing them, but to show that 
the original intention has become 
changed or modified by mutual con¬ 
sent evidenced by conduct. 


X 
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element. And, however difficult it way be to prove that a 
document purporting to be an agreement and to be signed by 
parties as such, was not really made and signed with that in¬ 
tention, yet if this is clearly established by parol evidence, the 
real intention will prevail against the apparent one ( Wake v. 
Harrop, 6 H. & N. 768 ; 1 H. & C. 202 ; Rogers v. Hadley , 2 
H. & C. 227; Ole rer v. Kirkman, 24 W. R. 159). This is 
clearly put by Mr. Baron Brain well in his judgment in Walce v. 
Harrop, “ \\ hen the parties have recorded the contract the 
rule is that they cannot alter or vary it by parol evidence. 
They put on paper what is to bind them, and so make the 
written document conclusive evidence between them. But it is 
always open to the parties to show whether or not the written 
document is the binding record of the contract.” It is to be 
observed that most of the judges both in the Court of the 
Exchequer and the Exchequer Chamber in this case rested 
their decision on the hardly intelligible ground that although 
the contract was binding at law on the agent who signed it, he 
had an equitable defence on the ground of mistake. It is 
difficult to see what is the equitable jurisdiction which the 
learned judges understood themselves to be exercising: as it is 
well pointed out by V.-C. James in Mackenzie v. Coulson 
(L. R. 8 Eq. 368, 375), that Courts of Equity do not rectify 
contracts. The mistake, which was clearly proved in the case 
of Wake v. Harrop, went to this, that the defendant who was 
in the action charged as a party to the contract had never been 
intended to be a party at all, and it is submitted that the 
judgment of Baron Bramwell, which was followed in the 
Exchequer Chamber by Mr. Justice Wilies, puts the decision 
on the only satisfactory ground. The case is still more clear 
where letters taken by themselves appear to constitute a bind¬ 
ing agreement, but where the whole correspondence when taken 
together shows that at the time when those letters were written 
there were other terms contemplated by both parties as essential 
to the agreement which, at the time of writing those letters had 
not been agreed upon, and upon which the parties ultimately 
failed to agree {Hv,ssey v. Horne Payne, 1879, 4 App. Ca. 311, 
320, 321). See also and compare the decisions of Kay, J., in 
Bristol, &c., Aerated Bread Co. v. Maggi, 1890 (44 Ch. D. 616), 
and of North, J., in Bellamy v. Debenham, 1890 (45 Ch. D. 481). 
The inference from subsequent correspondence that there were 
other terms in discussion at the time of the writing of the 
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former letters, may give rise to fine distinctions; and while 
Mr. Justice North (45 Ch. D. 493) agrees with every word 
of Mr. Justice Kay’s comments upon the case of Hussey v. 
Home Payne, it does not appear that he would have drawn 
the same inference from the facts and correspondence in Bristol, 
<kc., Aerated Bread Company. 

I have said that the principle of the common law immediately 
above stated is to be distinguished from the enactment as to the 
note or memorandum in writing contained in the Statute of 
Frauds. The distinction, as well as the relation between the 
principles, is very accurately stated in Blackburn on Sale. After 
explaining the common law principle of evidence in regard to 
contracts, the learned author proceeds as follows (p. 45) :— 
“ But if the terms are put in writing, but not as a matter of 
compact between the parties to settle what the terms are, the 
case is different. If the writing is made by a bystander without 
any authority from the parties, the writing is not evidence at 
all, though it may be used to refresh the memory of him who 
made it. If one of the parties only authorised the making of 
the memorandum, or afterwards admitted its accuracy, it is 
evidence against him as an admission, but not in law either 
indispensably necessary for the proof of the contract, or con¬ 
clusively binding upon him against whom it is evidence. 

“Now the Statute of Frauds leaves this quite as it was 
before. If the contract, or part of it, is in writing, the writing 
must be proved, though there has been a part payment or a 
part acceptance and receipt; and if the writing is a part of the 
agreement it must be proved though it would not satisfy the 
third exception, either because it is not signed, or for any other 
reason. And the writing when proved, has just as much effect 
in settling conclusively what the terms of the bargain are, as it 
would have if the Statute of Frauds had never been passed. 
The proof of the writing is as indispensable and as conclusive in 
a contract for the sale of goods for more than £ 10, as in one for 
the sale of goods for less than £10, and not more so. And when 
a party has signed a memorandum of the terms of the contract, 
which is not more than an admission of the terms of the 
contract, the other party is not forced to use this evidence, if he 
can in any other way satisfy the exceptions in the statute, and 
if he does use it the memorandum does not bind the other 
party more than a similar admission would have done if the 
price had been less than £10. It is strong evidence of what 

X 2 
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the agreement is, but it is not the agreement itself. It may 
make the contract good, because it is in writing and signed, 
and for the same reason it is capable of clear and undeniable 
proof, but its effect in settling the terms of the contract is no 
greater than that of a similar admission by word of mouth.” 


The principle 
of extrinsic 
evidence. 


Before entering in detail upon the questions arising under 
this clause of the statute, I shall advert shortly to another 
general principle of the law of evidence, which is this : —Where 
the law (whether by statute or otherwise) requires anything to 
be expressed in writing, every person calling on a Court of 
Justice to read and give effect to the writing, has a right to 
requ ire that the Cou rt shall, by extrinsic evidence, if necessary, 
place itself in the situation of the, person or persons whose 
meaning was to be, thereby expressed, so as to read and in¬ 
terpret the writing from this point of view. In other words, 
extrinsic evidence is admissible to show what is meant by the 
writing, but not to show that one thing was written and 
another meant (Wigram on Extrinsic Evidence, passim, and 
particularly p. 88; Forlong v. Taylors Executors, H. of L. 
Apl. 3rd, 1838; 3 Shaw and McLean, 210; Charter v. 
Charter, L. R. 7 H. L. 304, 377). This is the, principle of 
extrinsic evidence in its most general form. It would be 
beyond the scope of the present work to pursue in detail the 
application of this principle. On this subject I refer to the 
numerous treatises on the law of evidence, particularly the 
special treatise of Wigram above referred to. I also refer, in 
regard to the evidence of usage in particular trades to the 
notes in the first volume of Smith’s Leading Cases collected 
under the leading case of Wigglesworth v. Dallison. 

To return to the Statute of Frauds. The questions now to 
be considered are, 


I. What is a note or memorandum of the bargain : 

II. What is signature by the parties to be charged: 

III. Who are their agents thereto lawfully authorised. 


1. Wliat is a 
note or memo¬ 
randum of the 
bargain. 


I. The first question resolves itself into two:— 

1st. What papers or documents physically distinct may 
constitute a note or memorandum in writing within 

the statute, and 

2ndly. What is construed to be a sufficient note or memo¬ 
randum of the bargain. 
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First: _If the essential elements of the memorandum are 

contained in a single paper there can be no difficulty, although 
they have to be collected from different parts of it; e.g. con¬ 
ditions of sale in one part, and a signed agreement in another 
(Laytlioarp v. Bryavt, 2 Bing. N. C. 735 ; Coldham v. Shower, 
3 C. B. 312)an invoice sent by the seller with a note on the 
back of it by the buyer (1 Vilkinson v. Evans, L. R. 1 C. P. 40/). 
The same is the case, if the essentials are to be collected from 
two or more papers physically attached or annexed at the time 
of signature, as in the case of Sari v. Bourdillon (1 C. B. !N. S. 
188), where the defendant signed an order for goods on the 
order book of the plaintiffs containing his name on the fly 
leaf. 

More difficult is the case where two or more papers physi¬ 
cally separate contain ex facie such mutual reference as to 
connect them into a single note or memorandum in writing 
within the statute. This subject was very fully discussed in 
the case of Ridgway v. Wharton (1857) in the House of Lords 
(6 H. of L. Ca. 238, 257). This was a case upon the 4th 
section of the statute, but it was distinctly intimated by Lord 
Cranworth (a very safe authority) that he thought the same 
principle applied to the 17th section. Looking at the cases by 
the light of the judgments in Ridgway v. Wharton, and apply¬ 
ing to this particular case the general principle of extrinsic 
evidence above stated, the following may be safely stated as a 
rule of construction :—Where there arc two (or it may be more) 
writings, one containing the terms and not signed according 
to the statute, and the other signedl hut not on the face of it 
containing the temns, and such writings are capable (having 
regard to the circumstances under which they were respectively 
wntten and signed) of being with legal certainty so construed 
that the latter refers to the former as a document embodying 
or f urther setting forth the terms of the contract ; then parol 
evidence is admissible to prove those circumstances in order 
to establish this construction ; and this consti'uction being 
established, the documents may be read together as a note or 
memorandum in wilting of the contract. It is not enough 
that a reference to the same transaction may be inferred from 
the terms of the document (Hinde v. Whitehouse, 3 A. & E. 
355; Peirce v. Corf, L. R. 9 Q. B. 210. See also Stanley v, 
Dowdeswell , L. R. 10 C. P. 102}. 
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1. How far 
may it exist in 
papers physically 
distinct. 


No difficulty 
where there is 
physical connec¬ 
tion between 
the papers. 


Connexion by 
reference. 


JtidyiMy v. 
Wharton. 


Statement of 
principles 
deduced from it. 
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Illustration from 
cases relating to 
probate of wills. 


I refer here, by way of illustration, to a class of cases relatino- 
to the probate of wills, namely where the Court admits a docu* 
orient to Probate as being incorporated by express reference in a 
will. The principle is the same as that in the case of contracts, 
namely, that the intention to incorporate must be expressed by 
the executed document, and the terms of the incorporated 
document must be consistent with the intention so expressed. 
The extrinsic evidence is only admissible to put the Court in 
the position of the person who made the will so as to judge of 
the meaning of the written language used by him. As some of 
the more recent cases giving a clue to the rest I refer to In 
tlui goods of Sunderland (L. R. 1 P. & M. 198); In the goods of 
Pascall (L. R. 1 P. & M. 606); In the goods of Oill (L. R. 2 
P. & M. 6), In the goods of Daniell (8 P. D. 14) ; In the goods 
of Mercer (L. R. 2 P. & M. 91); In the goods of Kelioe (13 L. R. 
Ii. 13). In the four first cited cases, the document tendered was 
admitted ; in the two last it was not. 


Other illus¬ 
trations. 


In Naylor v. Goodall (26 W. R. 162), a case under the 4th 
section of the statute, a signed memorandum described the 
property as “The ‘Jolly Sailor,’ offices, &c., with all the rights 
and privileges as per plan.” There were two plans, both com¬ 
prising the “ Jolly Sailor,” but which differed from each other. 
Parol evidence, by cross-examination of the defendant, was held 
by V.-C. Malins admissible to show which plan was meant. 
Here if there had been only one plan it would doubtless have 
satisfied the conditions above laid down. The existence of a 
second plan introduced an ambiguity, which was again removed 
by the evidence. 

I refer, also by way of illustration, to the principle laid down 
by Lord Westbury as to the incorporation of a document in a 
special contract so as to satisfy the requirements of the clause 
in the Railway and Canal Traffic Act (17 & 18 Viet. c. 41, s. 7), 
that such special contract should be signed by the bailor. “ In 
order,” he says, “ to embody in the letter any other document 
or memorandum or instrument in writing so as to make it part 
of a special contract contained in that letter, the letter must 
either set out the writing referred to or so clearly and definitely 
refer to the writing that by force of the reference the writing 
itself becomes part of the instrument it refers to ” (sc. the letter 
referring to it, Peek v. North Staffordshire Rail. Co., 10 H. of 
L. Ca. 473, 568). The incorporation by reference of printed 
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conditions exhibited in a place of business is illustrated by ^^(C.I 
Watkins v. Rymill, 1883, Jan. 16 (10 Q. B. D. 178), a leading • r 
case upon the principle that where the res gestae of a contract 
comprise the delivery by one party of a document of an ordinary 
character which is accepted by the other without objection, the 
latter is bound by its terms whether he reads them or not. 

The rule of construction (p. 309) above stated is consistent with Statement of 

the principles laid down, in cautious language, by Mr. Blackburn Blackburn, 
in his book on Sale, published before the case of Ridgway v. 

Wharton (6 H. of L. Ca.). He says (p. 49)“ If the reference 
(namely, that made by the signed document to something ex¬ 
traneous) is to something verbal, or ultimately to a writing by 
the medium of something verbal, the common law would take 
the whole together as showing what the contract is, but as one 
link of the evidence is not in writing, it will not in geneial 
operate as a memorandum in writing to take the case out of 
the statute.” 

In the decision of Ridgway v. Wharton (6 H. of L. Ca. Authorities 
pp. 257, 258), Lord Cranworth referred to Allen v. Bennett *° 

(3 Taunt. 169), and Dobell v. Hutchinson (3 Ad. & El. 355). 

Allen v. Bennett was a case involving a different question ; 
namely, whether two notes, both of which were signed, could be 
connected together as a memorandum. This will be considered 
presently (p. 315). Dobell v. Hutchinson was a case under the 
4th section of the Statute of Frauds, and supports the rule of 
construction above (p. 309) laid down. In Jackson v. Lowe & 

Lynam (1 Bing. 9), a case under the 17th section, the unsigned 
writing was held to be incorporated by reference, and it must 
be confessed that the implication of reference was very fine. 

The buyer wrote to the seller, complaiuing of the quality of the 
“ corn delivered to me in part performance of my contract with 
you for 100 sacks good English seconds Hour at 45s. per sack.” 

To which the sellers replied that they considered they had 
performed “ their contract ” as far as it had gone. It was held 
that a jury were warranted in drawing the same inference as if 
the words in the second letter had been, “ they have performed 
the contract mentioned in your notice.” A very similar question ' 
arose in the case of Buxton v. Rust (L. R 7 Ex. 1, 279). Here 
there was a memorandum signed by the plaintiff only and 
handed by him to the defendant on the occasion of the bargain 
being made. The memorandum contained the terms of a 
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contract for a purchase of a parcel of wool, “ the whole to be 
" cleared in twenty-one days.” A subsequent letter from the 
defendant to the plaintiff' said: “ It is now twenty-eight days 
since you and I had a deal for my wool which was for you to 
have taken all away in twenty-one days .... therefore I shall 
consider the deal off as you have not completed your part of 
the contract." Some of the judges appear to have thought the 
letter by reference incorporated the memorandum, but it was 
unnecessary to decide the point, as the case was made clear 
by a subsequent letter of the defendant to the plaintiff saying, 
“I he S t0 enclose a copy of your letter of the 11th January* 
1871, and then setting forth the memorandum which had been 
signed by the plaintiff. StiJl finer, perhaps, than in any of the 
cases above cited is the implication by which a document was 
held to be referred to in the case of Long v. Millar (in the 
Court of Appeal, 4 C. P. Div. 450), under the 4th section of the 
Statute of hrauds. There was an agreement in writing for the 
sale of land at Hammersmith signed by the plaintiff, and a 
receipt signed by the defendant for the amount of deposit- 
money on “ the purchase of land at Hammersmith.” It was 
held that by these words the receipt sufficiently referred to 
the document containing the agreement in writing for the pur¬ 
chase. In Shardloiv v. Cotterell (Kay, J., May 25, 1881, 18 
Ch. D. 280, C. A., Dec. 3, 1881, 20 Ch. D. 90), property put up 
for sale at the Sun Inn, Piuxton, under conditions containing 
no description of the property sold except so far as to indicate 
that it was real estate. At the time of sale the auctioneer 
wrote at the foot of the conditions—“ The property duly sold to 
A. Shardlow, Butcher, Pinxtou, and deposit paid at close of 
6ale," and at the same time signed and gave him the following 
receipt:—“ Pinxton, March 29, 1880, Received of Mr. A. Shard- 
low the sum of £221 as deposit on property purchased at £420 
at Sun Inn, Pinxton, on the above date. Mr. G. Cotterell, 
owner." Mr. Justice Kay thought himself bound by Long v. 


Millar to construe the receipt as referring to the other docu¬ 
ment ; but he thought the two together did not contain the 
terms of a binding contract. The Court of Appeal appear to 
have agreed with him on the first point, but held that there 
was a binding contract—the Master of the Rolls and Bag- 
gallay, L.J., being of opinion that the receipt alone contained 
the terms of a binding contract. In Cave v. Hastings, 1881^ 
June 3 (7 Q. B, D. 125), the plaintiff had signed a memorandum, 
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dated 1st Dec., 1879, setting forth the terms of a contract by -Par* IV. 

which the plaintiff agreed to let a carnage to the defendant for — r — 

a year from the 1st of January, 1880. A subsequent lettei, 
signed by the defendant, referred to “ our arrangement for the 
hire of your carriage.” It was held by Field, J., on the 
authority of Long v. Millar, that this letter sufficiently referred 
to the previous memorandum. In Craig v. Elliott, 1885 (15 
L. R. Ir. 257), the draft of a proposed lease had been returned 
by the defendant’s solicitors approved on behalf of the defen¬ 
dant, and the defendant subsequently wrote a letter to the 
plaintiff complaining that the lease had not been engrossed. 

The Court allowed parol evidence to show that there was such a 
draft, and that there was nothing else to which the defendant 
could refer in his letter, and held that by such evidence the 
draft was sufficiently connected with the letter as to be in effect 
incorporated in it. 

In Sanderson v. Jackson (1800), 2 B. & P. 238, it was con¬ 
sidered b}' Lord Eldon that a letter signed by defendants 
(vendors) asking for directions as to “ what time we shall send 
a part of your order," was sufficiently connected by way of 
reference with a bill of parcels delivered by the defendant to 
the plaintiff (vendor). “ Although,” Lord Eldon said, “ it should 
be admitted that the letter which does not state the terms of 
the agreement would not alone have been sufficient, yet as the 
jury have connected it with something, which does, and the 
letter is signed by the defendants, there is then a written note 
or memorandum of the order which was originally given by 
the plaintiff, signed by the defendants.” It is certainly 
rather hard to see, in this case, how the connection appeared 
on the face of the documents themselves, and it is to be 
observed that the ground of decision which Lord Eldon ap¬ 
pears chiefly to have relied on was that the name of the 
defendants printed on the bill of parcels was itself a signature 
(see p. 329, post). 

In further illustration of the rule of construction here under 
consideration, I refer to Shortrede v. Cheek (as to a guarantee, 

1 Ad. & E. 57), Be Beil v. Thomson (under the 4th section, 

3 Beav. 471), Gibson v. Holland (L. R. 1 C. P. 1), and Cave v. 

Hastings (under the 3rd section, 7 Q. B. D. 125), where the 
papers were held sufficiently connected; and the following 
cases where they were not :—Hinde v. Whitehouse (7 East, 558), 
Kenworthy v, Scholfield (2 B. & C, 945), Boydell v, Drummond 
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(15 L. T. (N. S.) 252). 

Johnston v. Dodgson, 2 M. & W. 653, was a case disposed of 
on a different ground (see p. 330, infra), but in which Lord 
Abinger and Baron Parke seems to have differed on the question 
whether a memorandum and a subsequent letter could be 
construed together. The memorandum was, “ Sold J. D. 27 
pockets Playsted 1836, &c.,” and the letter dated the same 
evening and signed by the vendor was, “ Please to deliver the 
27 pockets Playsted &c.” Parke, B., thought the latter only 
referred to the subject-matter and not to the contract. The 
question really is, whether it referred to or recognised the. 
memorandum as a document containing the terms of the 
contract. The words, “ the 27 pockets,” seem to create a 
reference by implication almost as strong as in the case of 
Sanderson v. Jackson (see p. 313, supra). 

Richards v. Porter (1827), 6 B. & C. 437, was a case in 
which Lord Tenterden held the papers (i.e. a letter and invoice) 
not connected by reference, and is thought by Mr. Benjamin 
inconsistent with some of the cases in which there was held to 
be connection by reference. The letter signed by the vendee 
was in these terms:—“The hops I bought of A. on the 23rd 
January are not yet arrived, nor have I ever heard of them. 
I received the invoice; the last were longer on the road than 
they ought to have been, however if they do not arrive in a few 
days I must get some elsewhere.” Lord Tenterden held that 
the letter and invoice even if read together were imperfect as a 
memorandum, of a contract, inferring that the contract con¬ 
tained some term as to time or manner of delivery which had 
not been complied with. The decision followed the authority 
of Cooper v. Smith (15 East, 103, see p. 326, post), and was 
itself followed in the later case of Archer v. Baynes (5 Ex. 625), 
where a letter of the defendant referred to an invoice but ex¬ 
pressly stated that there was a term of the contract not con¬ 
tained therein. Possibly Lord Tenterden’s construction of the 
letter in Richards v. Porter was over-refined, but construing it 
as he did, the principle of his decision is perfectly consistent 
with the general tenor of authority. 


Letter admitting The circumstance that the signed paper is inconsistent with 
contract but the terms of the cont ract as stated in the unsigned paper, must 

perform it. p 0 t be confounded with another state of circumstances, namely, 
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where the signed paper admits the terms of the contract as Part JV. 

stated in the other or recapitulates those terms, but insists for -— 

some reason or other which is insufficient in law that the 
contract is at an end. Mr. Blackburn in his book on Sale (p. 66) 
in the absence of express decision stated that it seemed to him 
difficult on principle to see how an admission of the terms of 
the bargain signed for the express purpose of repudiation could 
be considered a memorandum to make the contract good. The 
contrary rule was, however, adopted by the Common Pleas in 
the case of Bailey v. Sweeting (9 C. B. (N. S.) 843): where a 
letter recapitulating the terms of a contract but repudiating it 
on the ground that the carrier had failed in delivery was held 
a good memorandum within the statute. The same rule was 
again applied by the Common Pleas in Wilkinson v. Evans 
(L. R. 1 C. P. 407). In reference to these decisions, Black¬ 
burn, J., in Buxton v. Bust (L. R. 7 Ex. 282), expressly stated 
that the point had been settled by the Common Pleas and that 
he saw no reason to dissent from the rule laid down by them. 

The same principle is confirmed by the later case of Leather 
Cloth Co. v. Hieronymus (L. R. 10 Q. B. 140); and by the case 
of Elliott v.Dean, 1884, 1 Cababd and Ellis Rep. 283, Embden 
Dig. 1884, 186; and is also illustrated by the above-mentioned 
case of Cave v. Hastings (p. 312, ante), 7 Q. B. D. 125. 

Hitherto I have considered the case of an unsigned paper Memorandum 
incorporated by reference into one signed according to the consi8 ^ n F of , 

* T , . .. G . several signed 

statute. 1 now proceed to the case where it is merely required papers. 
to supplement an incomplete memorandum which is signed 
according to the statute with another incomplete memorandum 
which is also duly signed. Here it is not necessary that one 
paper should incorporate the other. It is sufficient that the 
papers (two or more) are (having regard to surrounding circum¬ 
stances as before) capable of being with legal certainty so 
construed as to relate to one and the same transaction , and 
that when read together they disclose all the essentials of the 
contract. The cases which come within the category here 
adverted to are these Allen v. Bennett , 3 Taunt. 169; 

Western v. Russell , 3Y.&B. 187 (under sec. 4 of the statute) • 

Verlander v. Codd, Turn. & R. 352 (under the 4th section) ; 

Warner v. Willington, 3 Drew. 523, 25 L. J. (N. S.) Ch. 662 
(under the 1st and 4th sections); Baumann v. Jones , L. R. 

3 Ch, 508 (under the 1st and 4th sections); and M'Mullen v, 
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Memorandum 
need not be 
between the 
parties. 


Heiberg , 4 L. R. Ir. 95.— Warner v. Wellington is a good 
instance of the distinction here insisted on. A memorandum of 
agreement for a lease was signed by the lessee but the name of 
the lessor did not appear on any part of the memorandum. 
Subsequently the lessee wrote to the lessor’s attorney and 
signed a letter in these terms :—“ Gentlemen,—I beg to with¬ 
draw the memorandum you affect to consider a contract on my 
part for a lease of the Frog’s Hall farm, Takely, Essex, inas¬ 
much as your client Mr. Warner has never to this moment 
agreed to accept me as the tenant thereof, and the terms of 
hiring the same have not been arranged. I return you the 
draft lease which contains clauses I could never assent to.” 
The requirements of the statute were held to be satisfied. Yet 
it would be impossible to read the letter as admitting a contract 
in terms of the memorandum. I do not think the contract 
could have been held to be bound if the memorandum had not 
been signed. The case of Studds v. IFuteon, 18S4, 28 Ch. D. 
305, 33 W. It. 118, was really a very plain case, under the 
4th section, in which there were two documents, each signed by or 
by the authority of the defendant. The cases of Long v. Millar , 
Cave v. Hastings, and Shardlow v. Cotterell (p. 312, supra), 
were cited ; but, having regard to the distinction I havepuinted 
out, this was obviously inappropriate and unnecessary. The 
same remarks apply to Oliver v. Hunting, 1890 (44 Ch. D. 205), 
a really very plain case under the 4th section, where Keke- 
wich, J., admitted parol evidence to explain and connect the 
papers. 

The note or memorandum required by the statute need not 
have passed between the parties to the contract. It may consist 
of a letter signed by the party to be charged written to a third 
person, and either stating the terms or referring to some paper 
or papers containing the terms within the principles above 
mentioned. This was laid down, in regard to agreements under 
the 4th section of the statute, by Sir E. Sugden (Lord St. 
Leonards) in his book on Vendors and Purchasers, citing the 
authority of Lord Hardwicke in Welford v.Beazley (3 Atk. 503), 
and this authority was followed by the Common Pleas in Gibson 
v. Holland (L. R. 1 C. P. 1), under the 17th section. In 
Gibson v. Holland the signed paper relied on was a letter to 
the party to be charged to his own agent, in the following 
terms “ I only returned home yesterday evening or I should 
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at once have answered your first letter, and sent you a cheque 
for the mare which you were kind enough to buy for me. 
The letter of the agent referred to contained the terms of the 
purchase, and both together were held to constitute a memo¬ 
randum of the bargain within the statute. 

In Re ass v. Pic tele y (L. R. 1 Ex. 342), the question was 
considered in regard to an agreement under the 4th section, 
whether an offer iu writing which is afterwards accepted by 
parol, is a good memorandum within the statute; and this 
was settled in the affirmative in accordance with the prior 
decisions in Warner v. Willington (3 Drew. 523), Smith v. 
Neale (2 C. B. (N. S.) 67), and Liverpool Borough Bank v. 
Eccles (4 H. & N. 139). It seems free from doubt that the 
same principle applies to a memorandum of a bargain under 
the 17th section, and in Buxton v. Rust, in the Exchequer 
Chamber (L. R. 7 Ex. 280), Willes, J., clearly intimates his 
opinion that Re ass v. Picteley settles the point under this 
section also. 

Secondly :—What are the essentials in order that the note or 
memorandum may be sufficient within the statute to bind the 
bargain. 

The principle is that the note or memorandum must contain 
all essential elements of the bargain. “ You cannot call that a 
memorandum of a bargain which does not contain the terms of 
it ” (per Holroyd, J., in Kenworthy v. Scholjield, 2B.&C. 945 ; 
and see Rishton v. Wfuitmorc, 8 Ch. D. 467). It was decided 
in Wain v. War Iters (a.d. 1804, 5 East, 10), that a writing 
could not be a memorandum of an agreement within the 4th 
section of the Statute of Frauds, unless it contained the whole 
agreement, that is to say, the parties and the consideration and 
the subject-matter as well as the promise. The decision was a 
good deal questioned at first, but has long been well established 
at law (Blackburn on Sale, p. 53). 

It has been decided under the 4th section that the signature 
is not of the substance of the contract, nor need the memo¬ 
randum be made at the time when the consensus is completed; 
it is sufficient that the signature is put in token of the fact 
that the document contains the terms of the contract (Jones v. 
Victoria Graving Dock Co., 2 Q. B. D. 314). But to make a 
good memorandum there must be a contract which the document 
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strued to be a 
sufficient memo¬ 
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§T«u is ca P able of attesting; and a signed offer which has become 
' T -' abortlve by reason of non-acceptance cannot be used as a memo¬ 

randum of a contract which may have been subsequently entered 
into in terms identical with those of the offer. 

Here must be noted a distinction which has been taken 
between the 4th and 17th sections of the statute. There is a 
dictum of Baron Alderson in Marshall v. Lynn (a.d. 1840, 
6 M. & W. 109, 118) :—“ There is undoubtedly a distinction 
between the two enactments, for by the 4th section the whole 
contiact must be in writing, including the consideration which 
induced the party to make the stipulation by which he is to be 
bound ; but by the 17th section it is sufficient if all the terms 
by which the defendant is to be bound are stated in writing, 
so as to bind him. To a similar effect are observations of 
Lord Ellenborough in Egcrton v. Matthews (a.d. 1805, 6 East, 
307), and of Tindal, C.J., in Laythoarp v. Bryant (2 Bing. 
N. C. 735, 744), and some support is given to the distinction by 
the case of Sari v. Bourdillon (1 C. B. (N. S.) 188, 196). I 
doubt whether the distinction has any practical importance. In 
a contract of sale the consideration moving the one party is an 
essential element of the terms by which the other party is 
bound , and if those terms are required to be in writing, 
whether by the common law principle or by statute, the con¬ 
sideration necessarily appears on the face of the writing. Per¬ 
haps there is this difference, that under the 4th section there 
must be something on the face of the document to show the 
intention of contracting, whereas in a memorandum under the 
17th section it is enough to express the terms, leaving the 
intention of contracting to be implied or proved by the sur¬ 
rounding circumstances. 

The note or memorandum must specify: 

1st, the parties to the contract in their respective characters 
of seller and buyer ;— 

2ndly, the subject-matter of the contract,—the thing agreed 
to be sold ;— 

3rdly, the price or value to be rendered except where that 
is left to be implied as aftermentioned;— 

4thly, the time or manner of delivery if expressly agreed 
upon or anything else which is intended by the 
parties to be an express term of the contract. 


The memoran¬ 
dum must 
specify. 
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And 1st, the parties. Here I must recall to mind the priu~ 
ciple of extrinsic evidence already mentioned (p. 308, supra), 
and further remark that in regard to designation ot the parties 
such evidence is widely resorted to. Indeed the identification 
of a person, as of every other concrete matter, must require 
some evidence extrinsic to a writing. And a designatio per- 
sonce which to indifferent persons might be unintelligible or 
ambiguous may be quite intelligible and definite, from the 
point of view of the parties between whom the note or memo¬ 
randum has passed. The Court will accordingly avail them¬ 
selves of all evidence which may enable them to look at the 
note from that point of view. For instance, the name of a firm 
may be employed to designate one of the parties. It is un¬ 
doubtedly competent by parol evidence to show who are the 
persons constituting the firm and that the contract was made 
with them, and this even where, notwithstanding a change in 
the firm, the name of the old firm had been put in the note by 
a broker who was not aware of the change (Mitchell v. Lapagc } 
Holt, N. P. C. 253 ; Blackburn on Sale, p. 56). Upon a sale 
by auction of real estate, it was stated in the particulars that 
the property was sold by order of the “ proprietor.” In a ques¬ 
tion under the 4th section this was held a sufficient designation 
of the vendor (Sale v. Lambert, L. R. 18 Eq. 1 ; Rossiter v. 
Miller, 3 App. Ca. 1124). So “trustee selling under power 
of sale” was held sufficient (Cattling v. King, 5 Ch. D. 
660); “vendor” simply, is not (Potter v. Duffield, L. R. 18 
Eq. 4). And where the vendor was described as “ owner ” in 
the particulars, and, in the conditions, stated to be a trustee for 
sale, this was held fatal (Butcher v. Nash, 61 L. T. 72). 

It is also competent to prove by parol evidence that a person 
appearing as principal upon the face of the writing forming the 
contract or memorandum, was really the agent for another: 
and so to enable the real principal to sue or be sued 1 (Black¬ 
burn on Sale, p. 57 ; Timeman v. Loder, 11 A. & E. 589). But 
it is not competent for the agent whose name appears on the 
contract as principal to relieve himself from being sued, on the 
plea that he was only an agent (Higgins v. Senior, 8 M. & W. 
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1 It may be observed that the case 
is different where a person is bound 
by a deed or agreement under seal. 
The party to be sued upon such in¬ 


strument is the person named in it 
only. (Pickering v. James , House 
of Lords, Feb. 12, 1876, YT. N. 

p. 26.) 
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834), even when the principal has been disclosed ( Colder v. 
Dobell, L. R. 6 C. P. 486, 490). 

In Williams v. Jordan (26 W. R. 230), an offer in writing 
to take a lease of a theatre, beginning “ Sir—I hereby agree, 
&c.,” was signed by the defendants in the presence of one 
Watson, who was the 'plaintiff’s agent, and given to Watson 
to be delivered to his principal; and shortly afterwards the 
defendant received a letter signed by Watson accepting the 
offer on behalf of the owner. This was all the correspondence. 
The Master of the Rolls (Jessel) held the objection under the 
Statute of Frauds fatal, observing that the first letter was 
merely an offer signed by the defendants and addressed “ Sir ” 
to a person unknown. He obviously drew the inference that 
“Sir” referred to the principal who was unknown to the 
defendants at the time of signing. If it could be reasonably 
inferred that “Sir” meant "Mr. Watson,” and that the letter 
was intended to be addressed to Mr. Watson as agent for an 
undisclosed principal, there would have been room for arguing 
that the statute was satisfied. I think it would not. “ Sir ” 
could not strictly speaking mean “ Mr. Watson,” although Mr. 
Watson might have been addressed under that general title. 


Person signing If the contract, or note of the contract, is signed by an agent 
as agent primd as suc h whether the principal is named or not, the agent is 

Jane not a . . . , 

party. primd facie not a party to the contract; and cannot, as a 

general rule, sue or be sued upon the contract ( Rayner v. 
Lint home, Ryan & Moody, 325 ; Morris v. Cleasby, 4 M. & S. 
566, 575 ; Fairlie v. Fenton , L. R. 5 Ex. 169 ; Sharman v. 
Brandt, L. R. 6 Q. B. 720 ; Southwell v. Bowditch, 1 C. P. D. 
374. Compare Elbinger, <Cr., v. Claye, L. R. 8 Q. B. 313, 
317). 

But it has been decided that by the usage of a particular 
trade, a broker who has signed a contract in that character with¬ 
out disclosing the name of his principal, is liable to be looked to 
as a principal and sued on the contract accordingly. This decision 
was given by the Exchequer Chamber affirming the judgments 
of the Queens Bench in Humphrey v. Dale (E. B. & E. 1004). 
It was argued, 1st. That the evidence was inadmissible as con¬ 
tradicting the terms of the written contract: 2ndly. That there 
was no note of the contract in writing to satisfy the Statute of 
Frauds The contract in question was a parol contract, of 
which there was a broker’s note in this form Sold this day 
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for Messrs. J. & M. to our principal , &c. (Signed) Dale M. & 
Co., brokers; ” and this note was relied on to satisfy the 
statute. It was held by a majority that evidence of the custom 
was admissible as not contradicting the written instrument 
but explaining its terms, or adding a tacitly implied incident: 
and that the note thus explained, was a sufficient memo¬ 
randum of the contract with the principal to satisfy the Statute 
of Frauds. This decision has been followed by the Queen’s 
Bench in Fleet v. Murton (L. R. 7 Q. B. 126); and by the 
Common Pleas in Hutchinson v. Taiham (8 Q. P. 482), where 
evidence of a similar usage in the fruit trade was held admis¬ 
sible to explain the terms of a charter-party signed by an agent 
expressly in that character. In Pike v. Ongley, C. A., 1887, 
Mar. 30 (18 Q. B. D. 708), evidence had been given of custom 
in the hop trade to the effect that if the name of the buyer was 
not given the buyer had a right to treat the broker as principal. 
The Court of Appeal (reversing the decision of Day and 
Wills, JJ., and restoring the judgment of Manisty, J., at the 
trial), construed the evidence as merely meaning that the 
custom was to make the broker liable, without necessarily 
making his the primary liability, and held that, as so construed 
the evidence did not contradict the written contract, which was 
signed by the defendants “ on account of owner.” Where a 
contract was made by bought and sold notes signed by the 
same brokers, containing an arbitration clause referring dis¬ 
putes to the selling brokers, it was held that evidence of a 
custom in the trade that a broker not disclosing his principal is 
personally responsible for the performance of the contract was 
inadmissible, such custom being inconsistent with the arbitra¬ 
tion clause, as it would make the brokers judges in their own 
cause {Barrow v. Dyster, 1884, June 26, 13 Q. B. D. 635). In 
the case of Young v. Schuler , C. A., 1883, Aug. 1, 11 Q. B. D. 
651, there were articles of agreement under seal expressed to 
be made between J. Abrahams & Co., of the one part, and the 
plaintiffs of the other part, and the agreement contained a 
clause to the effect that “ J. O. Schuler guarantees payment.” 
The agreement was signed by the plaintiff and by J. O. Schuler, 
the latter signing as follows “ P. P. A. J. Abrahams & Co.' 
J. O. Schuler.” Evidence was given at the trial of statements 
made by J. O. Schuler at the time of execution, showing that 
he intended to sign on his own behalf as well as on that of 

Abrahams & Co. The Court held (affirming the decision of the 

C.s.o. 
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Queen’s Bench Division) that this evidence did not contradict 
the document, although j)rimd facie it would have been in¬ 
ferred that Schuler signed only for Abrahams & Co. 

Jf the signature by the agent is not expressly in that 
character, he makes himself a party, unless a contrary inten¬ 
tion clearly appears from other parts of the document. The 
mere addition to the agent’s name, in the body of the docu¬ 
ment, of the words “ (as agents for C. D.),” has been held not to 
be a sufficient expression of that intention ( Paice v. Walker, 
L. R. 5 Ex. 173). The correctness of this decision has been 
questioned by Lord Justice James in the Court of Appeal 
(Gadd v. Houghton, 1 Ex. D. 357, 359) : but it has been fol¬ 
lowed in the Exchequer Division by Baron Pollock {Hough v. 
Manzanos , 4 Ex. D. 104). 

The principle of the decisions referred to in the three last 
paragraphs has been adopted in relation to bills of exchange by 
the Bills of Exchange Act, 1882 (45 & 4G Viet. c. 61, sec. 26), 
which enacts as follows:—“(1) Where a person signs as drawer, 
indorser, or acceptor, and adds words to his signature indicating 
that he signs for or on behalf of a principal, or in a representa¬ 
tive character, he is not personally liable thereon ; but the mere 
addition to his signature of words describing him as an agent, or 
as filling a representative character, does not exempt him from 
personal liability.” In Hutcheson v. Eaton, C. A., 1884, Aug. 8 
(13 Q. B. D. 861), a contract was signed by a broker thus :— 
“ F. J. Eaton & Son, Brokers,” and it was held that the mere 
addition to the signature of the word “brokers” did not express 
the intention to make the contract in the character of agents. 
In this case a custom was set up in the trade that if brokers 
disclosed the names of their principals they were no longer 
liable. According to the judgment of Lord Justice Fry it was 
a fair question for arbitration under such a contract whether 
such a custom could be read into it. But a jury having found 
that the custom did not exist, the other Lords Justices held that 
this question could not be entertained. 

There is no doubt however that a clear expression, in the 
body of the document, of the intention that the person who 
signs, acts merely as the agent for another, is effectual although 
no such expression is appended to the signature itself {Gadd v. 
Houghton, 1 Ex. D. 357). 

It may here be observed that if a person contracts, nominally 
as agent for a principal who has no legal existence, e.g., a 
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company in process of formation (Reiner v. Baxter , L. R. 2 
C. P. 174 ; Scott v. Lord Ebury, ibid., p. 255) ; or as agent for 
a foreign constituent who is not proved to have given express 
authority to the agent to bind him (Armstrong v. Stokes , L. R. 
7 a Q. B. 598, per Blackburn, J., 605), he is bound to make the 
contract good. This is also practically the effect, if he purports 
to contract on behalf of an unnamed principal when he has in 
fact no principal. But the technical ground of his liability in 
that case is an implied warranty that he has authority on behalf 
of a principal to make the contract ( Fairlie v. Fenton , L. R. 5 
Ex. 169, per Martin, B. 172). 

It will not do to leave the fact who is the buyer, or who the 
seller, to be gathered merely from extrinsic evidence. There 
mu6t be a constat as to both on the memorandum itself when 


read with the aid, so far as necessary, of the extrinsic evidence. 
This is shown by the following cases cited in Blackburn on 
Sale -.--Champion v. Plummer (1 N. R. 252) ; Allen v. Bennett 
(3 Taunt. 169); Cooper v. Smith (15 East, 103) ; and Jacob v. 
Kirke (2 M. & R. 222); and by the more recent case of Van¬ 


derburgh v. Spooner (L. R. 1 Ex. p. 316). In the last-men¬ 
tioned case the memorandum relied on was in these terms 
“D. Spooner agrees to buy the whole of the lots of marble 
purchased by Mr. Vanderburgh, now lying at the Lyme Cobb : 
at Is. per foot. (Signed) D. Spooner.” It was held insufficient, 
It is to be observed that the parol evidence tendered in this 
case did not tend to throw light on the meaning of the memo¬ 
randum, but it was (unsuccessfully of course) attempted to 
introduce in aid another paper which was in no way referred to 
on the face of the memorandum. In a subsequent case ( Rewell 
v Radford, L. R. 3 C. P. 52), Willes, J., expressed a doubt 
whether Vanderburgh v. Spooner had been rightly decided, 
thinking that the memorandum itself expressed by reasonable 
intendment that Mr. Vanderburgh was the seller, just as a 

memorandum, “ A. agrees to buy B.’s horse ” would express 
that Is. was the seller. 

The case of Newell v. Radford (L. R. 3 C. P. 52), itself 
affords a good illustration of the application of extrinsic 
evidence in identifying the party mentioned in the memo- 

The j °, ase was this: On a purchase of flour, 
J. Williams, a duly authorised agent of the defendant, made 

the following entry in a book belonging to the plaintiff 

(Newell)“ Mr. Newell, 32 sacks culasses, at 39s., 280 lbs., to 
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p . A * T c IV - wait orders. June 8. (Signed) J. Williams.” In an action 
——-I—^ non-delivery of the flour it was proved by parol evidence 

that Newell was a baker, and the defendant a flour merchant. 
This was admitted as evidence to explain the memorandum. 
The Court was thus put in the situation of the parties, and 
enabled to gather the meaning conveyed by- the vjriting to 
persons so situated, which clearly was that Newell was the 
buyer and the defendant the seller of the flour. 


2ndly. The 
subject-matter 
of the contract. 


The note or memorandum must specify, secondly, the subject- 
matter of the contract,—the thing to be sold. This is so 
obvious that scarcely any controversy has arisen upon the point. 
Here again the scope for the admission of extrinsic evidence is 
necessarily rather wide. The thing sold is, in the brief notes 
passing in mercantile transactions, commonly expressed in a 
sort of short-hand, conveying to persons conversant with the 
particular trade a sufficient description of the subject, though 
not intelligible without such knowledge. The Court must, to 
construe such documents, put itself in the situation of two 
persons—the writer and the person addressed—aud determine 
from their common point of view what is meant by the writing. 
This is exemplified by the case of Macdonald v. Longbottom 
(1 E. & E. 977, 987), where a conversation between the parties 
previous to the contract was held admissible in evidence for the 
purpose of determining what was meant by the expression 
“ your wool ” in the contract itself. This was followed by the 
Court of Appeal in Mersey Forge Co. v. Cator & Co., 1890, 
Nov. 13, where the expression “heavy wrought scrap iron,” 
which according to the general usage of the market might have 
meant iron of any thickness from Jin. to Jin., was construed, by 
evidence that the parties were negotiating about iron of at least 
Jin. thick, to mean only iron of that description. So in 
Shardlow v. Cotten'ett, under the contract (p. 312, supra), “Mar. 
29,1880, received of Mr. A. the sum of £ as deposit on property 
purchased at £420 at the Sun Inn, on the above date. Mr. 
G. C. owner,” the property which had been put up for auction 
being well known and having been described in posters about 
the locality before the sale, was held by the Court of Appeal, 
reversing the judgment of Kay, J. (18 Ch. D. 280), to be 
sufficiently described. On the other hand extrinsic evidence 
may be used to explain the description of an article in a 
bought and sold note respectively, (which appears in this case 
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to have been the only evidence of the contract), so as to show a 
material variance between them, and thus negative the existence 
of a contract; as where the broker’s bought note described the 
article as “sound and merchantable Riga Rhine hemp” and the 
sold note as “St. Petersburg clean hemp ” (Thornton v. Kempster, 
5 Taunt. 786). 


Part IY. 
§2(C.). 

“ 1 * 


The note or memorandum must specify, thirdly, the price or 
value to be rendered, except where that is left to be implied. 
If no price be expressly agreed upoD, the law will supply the 
want by inferring that the parties intended to sell and buy at a 
reasonable price (Valpy v. Gibson, 4 C. B. 837, 864); and in 
such a case it is not, in order to satisfy the statute, necessary 
that anything as to price should be expressed on the face of 
the memorandum required by law to bind the bargain (Uoadley 
v. M'Laine , 10 Bing. 482, 4 Moore & Scott, 340 ; Ashcroft v. 
Morris, 4 Manning & Granger, 450 ; Acebal v. Levy , 10 Bing. 
376, 4 Moore & Scott, 217). But where the price was an 
express term of the contract, it must be specified in the memo¬ 
randum. If the memorandum is silent as to the point, the 
only complete contract appearing from the memorandum would 
be a contract to buy at a reasonable price ; and if it appear 
from the parol evidence that the contract was to buy at a price 
expressly agreed on, non constat that this is the same with the 
reasonable price which the law would imply. The memorandum 
therefore in such a case does not contain the terms of the 
bargain, and is insufficient (Elmore v. Kingscote, 5 B. & C. 
*583; Acebal v. Levy, 10 Bing. 376). The memorandum equally 
fails to satisfy the statute if it expresses a price different from 
that otherwise proved to have been the price expressly agreed 
on (Goodman v. Griffiths, 26 L. J. (N. S.) Ex. 145). 

In this connexion may be cited a case of an alleged contract 
not to be performed within the year, under the 4th section of the 
statute. In a subscription list under the heading “ Congrega¬ 
tional Union of England and Wales—Jubilee Fund,” l sub¬ 
scriber promised to give £20,000 in certain annual instalments. 
He died after three years’ payment of the instalments. On a 
claim against his estate for the remaining instalments, it was 
alleged by way of setting up a consideration that the society 
had been led to give money, and their committee to incur 
liabilities, on the faith of the promise. Pearson, J., held- that 
there was no consideration ; and that if there were, no mention 
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of any consideration being made in the writing, that there was 
no sufficient memorandum to satisfy the Statute of Frauds. 
He Hudson, Creed v. Henderson, 1885, 54 L. J. Ch 811 • 33 
W. R. 819. 


4thly. Axiy 

other term ox- 
condition which 
is meant to be 
an express term 
of tho conti-act. 


The note or memorandum must specify the time or manner 
of delivery if an express term of the contract, or anything else 
which has been expressly made a term of the contract. 

In Cooper v. Sm ith, 15 East, 103, the plaintiff (vendor), more 
than a week after the contract, sent an invoice specifying the 

goods and their price accompanied by a note in these terms;_ 

“ Sir, the above was yesterday forwarded by Smith & Son’s boat, 
which I have no doubt will be with you very soon.” Next day 
the defendant wrote, apparently in reply“ Mr. Cooper, Sir, 
Your not coming or sending the flour I agreed with you for 
according to time, J am now provided for, therefore it will not 
suit me to receive yours, as the price is lower. I have been 
offered flour a great deal lower this day. I expected yours in 
the course of a week from the time you were at my house. If 
I buy of any man I expect it according to time, or the bargain 
is void.” Except in regard to the question of time, it would be 
within the authorities to hold that this last letter referred to 
the invoice and letter of the plaintiff as containing the terms of 
a contract, and incorporated these documents so as to form with 
defendant’s letter a note or memorandum of the contract. But, 
the Court further construed the defendant’s letter as insisting 
that it was a term of the contract that the goods should be sent 
within a week : and as the oral evidence tendered by the plaintiff 
proved the reverse it was held that the memorandum contra¬ 
dicted the contract as proved by the oral evidence and so was 
not a good memorandum of the contract within the statute. 
This decision was followed, as above mentioned, by Lord Tenter- 
den in Richards v. Porter (6 B. & C. 437). 

In Smith v. Sum am, 9 B. & C. 561, the letters relied on as 
a memorandum of the bargain were held insufficient on the 
ground that ex facie they disclosed a dispute as to what the 
terms of the bargain were. The principle is the same as that 
which applies in the case of a bought and sold note where 
these are the only evidence of the contract and there is a 
variance between them as in Thornton v. Kempster (p. 325, 
supra.) 
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“ It is well settled,” says Mr. Blackburn (on Sale, p. 69), “ that 
the only signature required is a signature on behalf of that 
party who is sought to be charged in the proceeding in which 
the question rises. The effect of this is, that when the memo¬ 
randum is signed by one party only, the contract is good or not 
at the election of the other.” In support of this proposition lie 
cites the case of Allen v. Bennett (in 1810), in which the 
Common Pleas treated the point as even then conclusively 
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settled by inveterate practice. “ Since the decision of that 
case,” he continues, “ thirty-five years more of uniform practice 
have further confirmed this construction.” To which may be 
added the further period to the present time. This is in effect 
an exception to the general rule which requires mutuality in a 
contract {Mayor, Ac., of Kidderminster v. Hardwick , L. R. 

9 Ex. 13). It seems odd that more controversy has arisen upon 
this point under the 4th section, although the words of the 
statute there only require the signature of the 'party to be 
charged. The point is however under the 4th section settled 
in the same way as under the 17th, by a long train of authorities, 
the latest of which are Laythoarp v. Bryant (2 Bing. N. C. 735, 
and 3 Scott, 238), and Renss v. Piclcsley (L. R. 1 Ex. 342). 

Questions under the 4th section have commonly arisen in a 
Court of Equity, who would not assist a person playing fast and 
loose {per Lord Chancellor Manners in Lord Omnond v. An¬ 
derson, 2 Ball & Beattie, 871) : and also has laid down the 
principle that unless an offer be accepted and acted on within a 
reasonable time it must be treated as abandoned ( Williams v. 
Williams, 17 Beav. 213, 216). If every contract signed by only 
one party could be treated as a mere offer, there would be ample 
authority for the suggestion of Mr. Dart (V. & P. oth ed. p. 231) 
that "if only one be bound, he may, it would appear, require the 
other to signify in writing his assent to or dissentfrom thecontract; 
and unless this be acceded to he may himself rescind it.” This 
suggestion is probably well founded in the case of a contract 
requiring the aid of a Court of Equity to enforce it, but there 
appears no authority for the proposition that a person bound by 
a one-sided obligation under the 17th section of the Statute of 
Frauds can obtain any such relief from the hardship under 
which he is placed. (See Blackburn on Sale, p. 75.) 

As to what is a signature,—a person is, in the language, of Signature. 
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: —' a »y kind of mark upon it with the intention of thereby giving 
effect to the document according to its purport; e.g., with the 
intention, if the document is a will, of completing the testa¬ 
mentary act; if the testatum of a will, of recording the fact 
of witnessing the testamentary act; if a contract, of becoming 
bound as a party thereto ; if a memorandum, of acknowledging 
the document as a true record of the matter contained in it. 

The notion implied in signature is in fact very clear; the 
only difficulty in particular cases is to see whether there is 
legal evidence of the intention. In the case of a will the in¬ 
tention must according to statute (so far as concerns England 
and Ireland) appear upou the face of the document (15 & 16 
Viet. c. 24, s. 1) ; and the Court of Probate looking at the 
document and the alleged signature will consider whether they 
are such that the intention to complete the testamentary act 
cau fairly be inferred. As the most recent cases I refer to In 
the Hoods of Williams (L. R. 1 P. & D. 4) ; In the Goods of 
Coombs (L. R. 1 P. & D. 302) ; In the Goods of Huckvale (L. R. 
1 P. & D. 375). With regard to the witnesses to a will the Act 
(1 Viet. c. 26, s. 9) requires subscription , and this is not altered 
by 15 & 16 Viet. c. 24 ; but no distinction seems to be drawn 
for this purpose between subscription and signature. The 
essential is that the act done by the witness must be a completed 
act intended by him to evidence his attestation of the will (In 
the Goods of Eynon , L. R. 3 P. & D. 92; In the Goods of 
Maddock, L. R. 3 P. & D. 169). In the law of Scotland the 
requirements as to the execution of a will are the same as in 
any other solemn deed, and as a general rule subscription is 
necessary. Even in the case of a holograph will or deed, sub- 
scription is, according to Stair (Inst. iv. 42, 6 p. 710), Decessary 
to indicate the completion of the act. And in the case of 
Dunlop (Court of Session Reports, 2nd series, vol. i., p. 912) a 
holograph writing purporting to be a will commencing with the 
name of the deceased but not subscribed by him, being also 
without date and halving blanks for legacies left unfilled, was 
held to be not well executed as a will. In the case of Gillespie, 
Dec. 22, 1831 (Court of Session Reports, 1st series, vol. x., 
p. 176), a distinction is made between subscription and signa¬ 
ture, and it is laid down that a holograph document beginning 
“ I, A. B., &c.,” but not otherwise signed, is well executed in 
terms of a power to be exercised “ by a signed memo'i'andum .” 
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The intention of signature is easily inferred in the case of a 
mercantile document. In Sanderson v. Jackson (2 B. & P. r ' 

238), a bill of parcels with a printed heading, “Bought of 
Jackson and Hankin, &c.,” and the quantity and price of the 
goods filled up in writing, was delivered by defendants to 
plaintiff: and this was considered by Lord Eldon to be a 
memorandum signed by defendants within the Statute of 
Frauds. In delivering judgment he mentioned that it had 
been decided that if a man draw up an agreement in his own 
handwriting, beginning “ I, A. B., agree, &c.,” and leave a place 
for signature at the bottom but never sign it, 1 it may be con¬ 
sidered as a note or memorandum within the statute; “ and 
yet.” Lord Eldon continued, “ it is impossible not to see that 
the insertion of the name at the beginning was not intended to 
be a signature, and that the paper was meant to be incomplete 
until it was further signed.” The case here referred to was 
Knight v. Crockford (1 Esp. N. P. 190). It does not however 
appear from the report of the case that the appearance of the 
document was such as to suggest that it was incomplete until 
subscribed. 

I shall recur to the subject of the last paragraph, but must Subscription the 
first advert to the usual and ordinary way of signing a docu- Jlode of 
ment (according to English practice), namely, by subscHbing , signature, 
i.e., writing the full name or at least the full surname with 
the initials of the preenomen, at the foot or end of the matter 
of the document. The name so subscribed by the person bear¬ 
ing it is conclusive evidence of his signature. And if instead of 
a pen he applies with his own hand a stamp engraved with a 
fac-simile of his ordinary signature, that is the same to all 
intents and purposes, as if he had signed it with a pen (Bennett 
v. Brumfttt, L. R. 3 C. P. 28). And if the name is printed with 
his authority in the usual place of subscription, there seems no 
doubt that the Statute of Frauds would be satisfied (ibid. p. 30). 

It is also clear that the Statute of Ftauds is satisfied if the 
name of the person to be charged is written in his own hand¬ 
writing in the commencement of an agreement, whether in the 
form, “ I, A. B., agree, &c.” (Knight v. Crockford, 1 Esp. N. P. 

190 ; see p. 70, supra), or in the third person, “ A. B. agrees, &c.” 

(Bleakley v. Smith, 11 Sim. 150), or “ Mr. A. B., has agreed, &c.” 

(Propert v. Parkes, 1 Russ. & My. 625), or in the commence¬ 
ment of a letter in the third person, as “ Mr. T. has again seen 


1 sc., never subscribe it. 
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E. H. Cottage, and offers, Ac.” ( Morison v. Tumour , 18 Ves. 
175); or “ Mr. S. begs to inform, &c.” ( Lobbv . Stanley, 5 Q. B. 
574). And if the 'principal in an agreement subscribe it, adding 
the word “witness” to his name thus (e.g., “ witness A. B.”), 
—this addition will not overcome the presumption of intention 
to give effect to the entire document, and the subscription is a 
good signature within the Statute of Frauds (Wei ford v.Beazley, 
3 Atk. 503, 1 Ves. senr. supplement, p. 6, and dictum per Lord 
Eldon in Coles v. Trecothick , 9 Ves. 251). But where a person 
alleged to be a common agent (an auctioneer’s clerk) signed in 
this way, “ Witness, J. N.the presumption was held to be 
against the intention to sign as agent ( Gosbell v. Archer, 2 
Ad. A El. 500, 509). Most of the cases immediately above re¬ 
ferred to are under the 4th section of the statute, but the prin¬ 
ciples seem equally to apply to the 17th. It is of no consequence 
what was the motive for signing the document, if only the in¬ 
tention was to attest the document as that which contains the 
terms of the contract (Jones v. Victoria Dock Co., 2 Q. B. D. 
314, 324). 

If the name of the person to be charged is written or printed 
with his authority in some part of the document other than the 
usual place of subscription, the question is whether the name is 
so placed as to govern the whole instrument (Stokes v. Moore, 1 
Cox, 219 ; Ogilvic v. Foljambe, 3 Mer. 62). Thus the name 
printed (by defendant’s authority) in the heading of a bill of 
parcels has been held sufficient (Saunderson v. Jackson, 3 B. & 
P. 238 ; Schneider v. Morris, 2 Maule & Selwyn, 286). So 
an entry written by the defendant (Dodgson) in his own book, 
commencing “ Sold John Dodgson,” containing the terms of a 
sale, and signed at his request by the plaintiff’s agent but not 
signed by the defendant otherwise than by the entry made by him 
as above (Johnson v. Dodgson , 2 M. & W. 653 ; Durell v. Evans, 
1 H. & C. 174). But the name occurring merely in some term 
of the contract (e.g., that the rent should be paid to the de¬ 
fendant), was held, in a question under the 4th section of the 
statute, insufficient (Stokes v. Moore, 1 Cox, 219; see also 
Caton v. Caton, L. R. 2 H. of L. 127). And it has been held 
that the signature to a letter does not govern a writing in the 
same hand enclosed in the same envelope, headed by the word 
“supplement,” and commencing with the words, “I had quite 
omitted to tell you ” (Kronheim v. Johnson, L. R. 7 Ch. D. 60). 
The presumption arising from the name being so placed as to 
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“ govern the instrument” may be entirely rebutted if it appears 
on the face of the instrument that it is intended before taking . 
effect to be further signed or subscribed as in the case of an 
instrument merely drafted or engraved for execution, and parti¬ 
cularly where this appears by a testing clause, e.g., “ As witness 
our hauds ” not followed by any handwriting {Hubert v. Tra¬ 
herne, 3 M. &. G. 743). A signature may be well made by 
initials (Phillimore v. Berry, 1 Camp. 513 ; and see dicta of 
Lord Westbury in Caton v. Codon, L. R. 3 H. of L. 143, and of 
Blackburn, J., in Chichester v. Cobb, 14 L. T. (N. S.) 433) :—or 
by a cross or any other mark duly attested as a signature 
(Baker v. Dening, 8 Ad. & El. 94). A signature may be well 
made by pencil ( Lucas v. James, 7 Hare, 410, 419). Here 
ambiguity may arise from the fact that pencil marks, being 
easily obliterated, are often used deliberatively, i.e., the intention 
purporting to be expressed by them not being final. In order 
to show whether they are so used or not in a particular case, 
evidence of the circumstances under which the pencilling was 
made may be admitted (Lucas v. James, supra). Primd facie 
however the subscription by a person of his name in pencil 
would be a signature, and so a pencil indorsement has been 
held a valid indorsement of a promissory note (Geary v. Physic , 

5 B. & C. 234. As to the use of pencil in testamentary in¬ 
struments see Williams on Executors, part i. book ii. c. 2, s. 5 ; 
and Muir's Tmistees, Court of Session, Oct. 23, 1869 ; 8 - 
Macph. 53). 

If a person unable to write his name has his hand so guided 
as to write his name, this has been held equivalent to subscrip¬ 
tion (Ham'ison v. Elvin, 3 Q. B. (N. S.) 117) ; and if a person 
holds the top of a pen in token of his intention while another 
writes his name this has been held equivalent to signature 
(Helshaw v. Langley, 11 L. J. Ch. 17). In each case the 
question is one of intention, and evidence of the facts, which 
is necessarily extrinsic, is admitted to show the intention. In 
all the cases mentioned in this paragraph there appears to be 
room for extrinsic evidence; but the Court will doubtless in 
every case look first at the document itself, and decide as far 
as possible upon the presumptions which arise on its face 
admitting and applying extrinsic evidence only so far as the 
indications on the face of the document itself are ambiguous. 
Where the document has been altered, parol evidence Is ad¬ 
missible to show what was the condition of the document when 
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Part IV. the parties consented that it should be an agreement between 

—- them ; this being also the moment at which they presumably 
intended their subscriptions to take effect as signatures (Stewart 
v. Eddowcs; Hudson v. Stewart, L. R. 9 C. P. 311). If the 
contract is signed after striking out words which still remain 
legible, these words cannot be looked at as aiding the con¬ 
struction of the document (Inglis v. Buttery, L. R. 3 App. Ca. 
552). 

If there is no mark on the document capable in the opinion 
of the Court of indicating the intention of signature, the 
intention cannot be supplied merely by parol evidence (Hubert 
v. Moreau, 2 C. & P. 528 ; 12 Moore C. P. 216). Here there 
was some stroke of the pen relied on as a signature; but the 
Court appear to have deemed it a mere flourish. A title of 
courtesy may be employed as a signature ; e.g., the commence¬ 
ment of a letter, “ The Lord Chancellor presents his compli¬ 
ments,” it not being usual, where such a form is employed, to 
add any other signature. But a letter to R. from his mother 
beginning “ My dear R.,” and ending, “ Do me the justice to 
believe me the most affectionate of mothers ,” was held (under 
the 4th section of the statute) to be not sigued (Selby v. Selby, 
3 Mer. 2). I should have thought this a very good signature. 

A telegram sent in the ordiuary way is sufficiently signed 
, according to the Statute of Frauds (Godwin v. Francis , L. R. 
5 C. P. 295). 


III. Who arc 
agents lawfully 
authorized to 
sigD. 

Various pre¬ 
sumptions of 
authority. 


III. Who are agents lawfully authorized to sign. 

The constitution and proof of agency depends on the general 
law of principal and agent, which will be considered hereafter. 
I shall here note, however, some rules and presumptious 
specially relating to the authority to sign a memorandum 

under the statute. 

It may be stated as a general rule that when an agent is 
authorized by his principal to make a contract of sale, he has 
by implication authority to make the contract effectually by 
sianino- a note of it so as to bind the principal within the statute. 

O O 

Blackburn, p. 77. 

The authority to sign need not be in writing (Cotes • 
Trecothick, 9 Ves. 250). The authority to sign cannot be 
delegated. So the authority to record and bind a contract, 
personally given to a broker’s clerk and salesman was held no 
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authority to the broker to sign a note of the contract (Hender¬ 
son v. Barnwell, 1 Y. & J. 387 ; compare Coles v. Trecothick , 
9 Ves. 234, and Blore v. Sutton, 3 Merivale, 237). So where 
authority is given to a broker or auctioneer there is no pre¬ 
sumption, without some evidence of express sanction by the 
principal, that the clerk of the broker or auctioneer has autho¬ 
rity to sign (Peirce v. Corf, L. R. 9 Q. B. 210). 

Subsequent ratification (before action is brought) is equivalent 
to previous authority ( McLean v. Dunn, 4 Bing. 772) ; and 
ratification of a contract which had been entered into by the 
agent, “ whatever it may be ” has been held sufficient (Fitz- 
niaurice v. Bayley, 6 E. & B. 8G8). 

The plaintiff upon the record cannot avail himself of his own 
signature as that of an agent to charge the defendant. This 
point has been decided by the Exchequer Chamber ( Sharman v. 
Brandt, L. R. G Q. B. 720), settling a point which Mr. Blackburn 
in his book on Sale (p. 77) mentioned as doubtful upon the 
previous authorities ( Wright v. Dannah, 2 Camp. 203 ; Fare- 
brother v. Simmonds, 5 B. & A. 384; and Bird v. Boulter, 4 
B. & Aid. 443). 

The traveller of a wholesale dealer is presumably not autho¬ 
rized by the persons on whom, he calls, to sign a contract for 
them as buyers (Graham v. Musson, 5 Bing. N. C. 603 ; 
Graham v. Fretwell, 3 M. & G. 368) ; and the presumption is 
not rebutted by the circumstance of the traveller making out a 
memorandum of the order in duplicate in the presence of the 
person charged as buyer (Murphy v. Boese, L. R. 10 Ex. 126). 

By the judges who decided Goodwin v. Francis (L. R. 5 C. P. 

295, see especially per Brett, J., p. 303), it is considered that 

the operation of sending a telegram resulting in the placing by 

the receiving clerk of the senders name on the message delivered, 

is a signature by the sender as much as if he had signed it with 

his own hand; so that even though the sender is himself an 

agent the resulting message is a note signed according to the 

Statute of Frauds. According to this view the telegraph is 

deemed to be a self-acting machine set in motion by the sender 

and resulting in the transmission of a telegram with his name 
on it. 

It is well settled that a person who bids at an auction offers 
to buy at the price bid and upon the terms of the conditions of 
sale; and, by implication, he gives authority to the auctioneer 
to set down his name upon a memorandum containing the 
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terms of that offer. If the offer becomes a contract, which it 
does, according to the general usage in auctions, by the fall of 
the hammer, such a memorandum is a memorandum of the 
contract, duly signed according to the statute ( Simon v. 
Motivos, 1 W. Bl. 5.59; Hinde v. Whitehouse, 7 East, 558, 601; 
Emmcrson v. Heelis, 2 Taunt. 38, 48 ; White v. Proctor, 4 
Taunt, 209 ; Kemuorthy v. Scholfield, 2 B. & C. 945, 948). 
The auctioneer putting down the name is in some respects 
equivalent to the bidder putting it down with his own hand, so 
that if the bidder is only an agent his principal will be bound 
within the statute ( Emmcrson v. Heelis , 2 Taunt. 38, 48). Yet 
when the auctioneer was the plaintiff on the record suing on 
the contract, the objection that he could not use his own 
signature as that ot the other party to the contract was held 
good {Farebrother v. Simmons, 3 B. & Aid. 333). The 
authority of the auctioneer to sign a contract has been extended 
to his clerk where there was parol evidence of a special authority 
to him to sign ( Coles v. Trecothick, 9 Ves. 250); and in a case 
where the clerk took down the name of the bidder after calling 
it aloud and on receiving a sign of assent from him {Bird v. 
Boulter, 4 B. & Ad. 443). The bid, it must be remembered, is 
only an offer, and may be retracted by the person bidding at 
any time before the fall of the hammer indicating the accept¬ 
ance of the offer (Warlow v. Harrison, 28 L. J. Q. B. 18 ; 1 
E. & E. 295). 

The rule that the auctioneer has authority to sign for the 
purchaser is merely a presumption, which may be rebutted by 
evidence of a contrary agreement to which the vendor is a 
party, as, for instance, in a case where an executor selling by 
auction the goods of a testator had agreed with a legatee that 
goods bought by the latter at the sale were to be taken in satis¬ 
faction pro tanto of the legacy at the price bid. The buyer 
was held not bound by the conditions of the public sale, which 
stipulated for payment of a percentage of the price at the sale 
and the remainder on delivery {Bartlett v. Purnell, 4 Ad. & 

El. 792). 

The auctioneer has no presumed authority on behalf of a 
bidder to make a contract. Without giving a person authority 
to make a contract it is quite competent to authorize him to 
reduce into writing and sign a particular contract so as to make 
it binding within the Statute of Frauds. In Durell v. Evans 
(Ex. Ch., 1 H. & C. 174), the circumstances were held to be 
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PART V. 

THE COMMON INTENTION OF THE PARTIES TO A 
SALE; AND HEREIN OF THE EFFECT OF THE 
SALE IN REGARD TO THE PROPERTY IN THE 
THING SOLD, AND THE PRIMARY OBLIGATIONS 
ARISING FROM THE CONTRACT. 


Part V. 

- 

r 

Importance of 
the inquiry as 
to the point 
of time when 
the property is 
transferred. 


It depends on 
the intention. 


The transfer of the property in the thing sold is the primary 
object of a sale, and it is often necessary to inquire whether the 
property has been actually transferred, or is only intended to 
be transferred at some future period. This inquiry becomes 
important in questions arising out of the accidental destruction 
of the subject-matter of the sale, and in questions arising out of 
the insolvency of one of the parties. “ If property is destroyed 
either by pure accident or by the wrongful act of a party who 
is unable to pay for it, the loss in general falls upon the owner 
of the property; and in cases of insolvency, a creditor who has 
a legal or equitable right to a thing, has the full benefit of it, 
whilst one whose claim is only against the person of the debtor, 
can obtain no more than a proportion of the insolvent estate 
along with the other creditors. In such cases, therefore, it is 
commonly one of the most important inquiries whether the 
creditor has any right to some specific property or not ” (Black¬ 
burn, pp. 1, 2). In the days of strict pleading a question upon 
the form of pleading frequently arose involving the inquiry 
whether the property had been transferred ; but except so far 
as these cases illustrate the rules determining the transfer of 
property itself, they are now of little significance. 

The inquiry as to the point of time when the property is 
transferred, depends on the intention, expressed or presumed, 
of the parties to the sale, and this intention and its effect in 
transferring the property , may be appropriately considered 

together. 



WHAT IS A BARGAIN AND SALE. 


337 


I shall consider the questions relating to the intention of the 
parties to a sale under the following heads:— First , Whether or 
not it is intended that the transfer of property shall take place 
immediately ; or, in other words, whether or not the agreement 
constitutes a bargain and sale, and operates as a conveyance 
of the thing sold:— Secondly, Where the agreement does not 
immediately operate as a bargain and sale , what are the 
conditions upon which the transfer of property is intended to 
take place and how are these conditions fulfilled. Thirdly , I 
shall consider other questions of construction and effect going 
to the essence of the contract. And, Fourthly , Questions 
arising on terms of the contract collateral to its essential 
objects. 

SECTION I.—WHETHER OR NOT IT IS INTENDED THAT THE 
TRANSFER OF PROPERTY SHALL TAKE PLACE 

IMMEDIATELY. 

Where the answer to this question is in the affirmative, the 
transaction is, to use the technical expression of English law, a 
bargain and sale , by which the property in the thing sold is 
hy law transferred. In this case, as already remarked (p. 1, 
ante), the transaction is at once a contract and a conveyance. 
The contract is executed , as soon as entered into; or, as it were, 
executes itself. 

Where the intention is that the transfer of property is not to 
take place until after an interval of time, or until the perform¬ 
ance of something as a condition precedent , the transaction is, 
in contradistinction to a bargain and sale which executes 
itself, called an executoi'y contract. 

When I speak of the property being transferred by the sale, 
or by the intention of the contract itself, I ought, in order that 
a perfectly accurate meaning may be attached to the words 
used, to observe that, speaking generally, the property thus 
transferred is such that, until some further acts are done on 
either side, the seller is not absolutely divested. So long as he 
remains in possession the seller has not only the rights of a 
possessor against all persons other than the owner, but has 
even against the owner (the buyer) certain rights springing 
out of his original ownership, in the nature of a special property 
modifying the general property residing in the buyer, and 
capable under certain circumstances of superseding it. It will 

be further seen that even after parting with the possession and 

C.8.G. 
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Bargain and 
sale, in 
English law. 


Executory 
contract of sale. 


In what sense 
property trans¬ 
ferred by the 
intention of the 
contract. 
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while the goods are in transitu to the buyer, the seller has 
under certain circumstances a right springing out of his original 
ownership to revest in himself both possession and property; 
and until the goods are accepted by the buyer there is always a 
possibility of the transfer of property being avoided by a refusal 
to accept. In the present section the transfer of property with 
which I am concerned must be understood as subject to the 
modifications now referred to, until the final completion of the 
transaction. 


To constitute a 
bargain and 
sale, the goods 
must be speci¬ 
fically ascer¬ 
tained. 


\V/iit(hous( v. 
Frost. 


In order that the transaction may be a bargain and sale , it 
is, from the nature of the case, essential that the goods are 
specifically ascertained. If I stipulate for the delivery of a 
certain quantity of goods by a general description , or even 
of a certain quantity out of a specified lot or mass of larger 
quantity belonging to the seller, my right arising out of the 
contract is not, and until the goods sold are specifically 
ascertained cannot become, a right of property in any goods ; 
nor can there be, in a contract of this kind, any intention that 
the property in any goods shall be immediately transferred 
from the seller to the buyer. 

That certainty as to the specific subject is, according to 
English law, essential to the notion of property in goods, is 
shown by Mr. Blackburn by authorities from the Year Books 
downwards (pp. 122, 123 ; Ileywood's case, 2 Coke, 3G; White 
v. Will's, 5 Taunt. 170 ; Busk v. Davis, 2 M. & S. 397 ; Wallace 
v. Breeds, 13 East, 522; Austin v. Craven , 4 Taunt. 644; 
Shepley v. Davies, 5 Taunt. 017 ; and to these may be added 


Garbaron v. Kreeft, L. R. 10 Ex. 274). The only case 
necessary to consider as appearing to throw doubt on this pro¬ 
position, is that of Whitehouse v. Frost, decided by the Kings 
Bench in 1810, and reported in 12 East, 614. The case was 
shortly this:— 

F., having bought from D. and B. ten tons of Greenland oil 
mixed with thirty tons more in a cistern, the key of which was 
in the possession of D. and B., sells the same to T. on credit, 
and gives T. an order upon D. and B. for delivery of the ten 
tons, thus :—“ Please deliver Mr. T. 10 tons Greenland whale oil, 
we purchased from you 8 Nov. last.” This order was presented 
by T. to D. and B., who indorsed on it their acceptance thus : 
—“Accepted, D. and B.” F. became bankrupt before the 
expiry of the credit, and D. and B. (at the request, presumably, 
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of F.’s assignee in bankruptcy) refuse to deliver to T. T. Paut V. 

brought an action of trover against D. and B., and F.’s assignee, s_il:_ 

to recover the value of the oil. 

The substantial question between the parties was, whether 
the rigid to get delivery of the oil, which had belonged to F., 
had become divested out of F. and vested in T. But on the 
form of pleading the question was further, whether T. had such 
a right of possession in any ten tons of oil, as to enable him 
to recover as plaintiff in an action of trover. The Court 
decided that T. was so entitled to recover. 

That T. was eutitled in some form or other to recover the 
value of the oil seems beyond all question. D. and B. had, as 
Lord Ellenborough said, attorned to T., and were bound on T.’s 
request to deliver the oil to T., just as they would have been 
bound under their original contract, to deliver to F. But the 
judgment goes further and decides that T. was entitled to 
recover in this form of action. On this point the decision is 
inconsistent with the general tenor of the older authorities 
referred to by Mr. Blackburn; and the subsequent cases of 
Austen v. Graven (4- Taunt, 664), and White v. Wilks (5 Taunt. 

176), were decided in the Common Pleas on a principle in direct 
opposition to it. 


The decision in Whitehouse v. Frost, notwithstanding the 
explanation, which Mr. Blackburn (p. 126) shows to be a°lame 
one, attempted in the later case of Bask v. Davis (2 M. & S. 

397), remains an anomaly, and at all events does not prove that, 
to any substantial effect, the law recognizes a right to delivery 
of a certain quantity of goods, while the goods to be delivered 
are not specifically ascertained, as a right of property in any 
goods. It is now of course impossible that the question can 
again be seriously raised upon the form of pleading. 

// the good !» are specifically ascertained at the time of the If goods are 
contract, the parties are taken to contemplate an immediate ? pccifi ?‘ tho 
bargain and scde of the goods unless there is something to transfer the 
indicate an intention to postpone the transfer of the property KSyt 
until the f ulfilment of some condition . presumed. 

The law carries this intention into immediate effect, and 
therefore an agreement for the sale of specific goods is prima 
facie a bargain and sale of those goods (Blackburn p 147 • 

f“nT « “/'■ 6 B - & G 360 ! Martindale v! Smith, 

1Q.B. 389; Chlmour v. Supple, 11 Moo. P. C. 551, 556: 

Calcutta Co. v. De Mattos, 32 L. J. Q. B. 322) - • i_ m . 

', 

VaW' JW".. urtUek, 
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But such pre¬ 
sumption may 
be rebutted by 
evidence raising 
a contrary pre¬ 
sumption. 


In some early English law books ( Shepherd's Touchstone and 
Noy's Maxims) it is assumed that unless credit was expressly 
given, or “a day set for the payment of the money,” the parties 
to a sale intended a ready money transaction, so that the imme¬ 
diate payment of the price was a condition precedent to the 
transfer of property in the goods. The presumption is now 
different, and in the transactions of commerce it is presumed 
that the parties contemplate an immediate transfer of the pro¬ 
perty in the goods, and an immediate obligation to pay the 
price, unless there is something to show a contrary intention. 

Such a contrary intention may be directly expressed in the 
contract, or it may be inferred from some stipulation contained 
in the contract, or from surrounding circumstances such as a 
custom in the particular trade. 


Presumption 
where some¬ 
thing remains 
to be done on 
the part of the 
seller, &c. 


The following inference or presumption of law, is important:— 
When by the agreement the seller is to do anything to the 
goods for the purpose of putting them into a deliverable state, 
or where anything is to be done to them (such as measuring, 
counting, or weighing) by the seller or by the parties jointly, to 
ascertain the price, it is presumed that the parties mean to 
make the performance of those things a condition precedent to 
the transference of the property (Blackburn, p. 121 ; see also 
Benjamin on Sales, p. 235; Gilmour v. Supple , 11 Moo. P. C., 
at p. 508; Anderson v. Morice, L. R. 10 C. P., at p. 618). 

The words in italics form the proposition as stated by Mr. 
Blackburn. The principle has become so familiar that it is 
needless to examine the authorities in detail. The following 
are commented on or cited by him:— Hanson v. Meyer, 6 East, 
014 ; Hinde v. Whitehou.se, 7 East, 558 ; Rugg v. Minett, 11 
East, 210; Wallace v. Breeds, 13 East, 522 ; Busk v. Davis , 2 
M. & S. 390; Austin v. Graven, 4 Taunt. 644; Shepley v. 
Davis, 5 Taunt. 017 ; Withers v. Lys, 4 Camp. 237 ; Zaguryv . 
Furnall, 2 Camp. 240 ; Simmons v. Swift, 5 B. & C. 857; 
Laidler v. Burlinson, 2 M. & W. 002 ; Tripp v. Armitage, 4 
M. & W. 087 :—and to these may be added Logan v. Mesurier, 
G Moore, P. C. 110; and Acraman v. Morris, 8 C. B. 449, 

commented on by Mr. Benjamin. 

The words which I have added in Roman type in the second 

branch of the proposition, are suggested by the cases of Gilmour 
v. Supple (11 Moore, P. C. 557)'; Swanwich v. Sothcrn (9 Ad. 
& El. 895) ; and Turley v. Bates (2 H. & C. 200); showing 
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that where the goods merely remain to be measured by the 
purchaser for his satisfaction, or where the seller has left the 
weighing, &c., to be done by the buyer without any further 
concurrence or supervision by the former, there is no sufficient 
ground to presume an intention to suspend the passing of the 
property. The cases of Tansley v. Turner (2 Scott, 238), and 
Cooper v. Bill (3 H. & C. 722), show that where the measure¬ 
ments, &c., have been taken and nothing remains but an arith¬ 
metical sum to fix the price, there is an end of the presumption 
against passing the property. 

In connection with the topic just considered I must advert to 
the case of Appleby v. Myers (L. R. 2 C. P. 651); a case 
arising out of a contract, not for the sale of a chattel, but for 
the erection of fixtures on the premises of the contractee. The 
plaintiff contracted with the defendant for making and erecting 
on the premises of the latter certain fixed machinery. There 
was a specification divided into ten distinct heads, and the 
document concluded,—“ We offer to make and erect the whole 
of the machinery of the best materials and workmanship of 
their respective kinds, and to put it to work, for the sums above 
named respectively, and to keep the whole in order, under fair 
wear and tear, for two years from the date of completion.” 
Pending the completion of the work the whole premises were 
destroyed by accidental fire. In an action by the contractor 
for his work and materials supplied, it was decided by the 
Court of Exchequer Chamber, reversing the decision of the 
Common Pleas, that the plaintiff having contracted to do an 
entire work for a specific sum, can recover nothing unless the 
work be done, or it can be shown that it was the defendant’s 
fault that the work was incomplete, or that there is somethin** 

to justify the conclusion that the parties have entered into 1 
fresh contract. 

The case of Appleby v. Myers , though not the case of a sale 
of a chattel, seems to authorise an extension of the presumption 
as stated by Mr. Blackburn : aud to support this proposition’ 
Whatever by the teims of the contract is a condition precedent 
of the right to payment being earned is presumably a condi¬ 
tion precedent for the passing of the property. 
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Appleby v. 
Myers. 


These presumptions will again yield to a sufficiently clear tv 
indication, in the terms of the contract that the property is to Ktfeld* 
pass notwithstanding the non-completion of the condition prece- 

. intention, 
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Castle v. 
Playford. 


Stock v. Iivjlis. 
Inglis v. Stock. 


dent to delivery or ascertainment of the price. And although 
there is always a presumption that the risk and property in the 
goods go together, it is quite competent for parties to stipulate 
that the risk shall be transferred in any goods although the 
property may uot, and vice versa. 

In Castle v. Playford (L. R. 5 Ex. 165, and 7 Ex. 98), the 
plaintiffs agreed with the defendants to ship on board a vessel a 
cargo of fresh-water ice, and to despatch the vessel with all 
speed to any ordered port in the United Kingdom, “the 
vendors forwarding bills of lading to the purchaser, and upon 
receipt thereof the purchaser takes upon himself all risks and 
dangers of the seas; ” and the defendant agreed to buy and 
receive the ice on its arrival, and pay for it in cash on delivery, 
at the rate of 20s. a ton of 20 cwt. weighed on board during 
delivery. 

The vessel having been lost by the dangers of the seas, the 
question arose whether the purchaser was bound to pay the 
seller for the ice. 

In the Court of Exchequer (May 4, 1870, L. R. 5 Ex. 165) it 
was held by the majority (Martin and Channell, BB.), that the 
property could not pass under the contract until the ice was 
weighed on board for delivery, and that the liability to pay for 
the ice could not arise until then, the only effect of the clause 
as to the risk being to exonerate the seller from being sued 
for non-delivery. This view was dissented from by Cleasby, B., 
who considered that the purchaser was liable to pay under the 
express terms of the contract by which he undertook the risk. 

On an appeal being taken to the Exchequer Chamber (Feb¬ 
ruary 1st, 1872, L. R. 7 Ex. 98), all the judges (Cockburn, C.J., 
and Willes, Blackburn, Mellor, Brett, and Grove, JJ.) were 
inclined to the opinion that the terms of the contract showed 
an intention that the property should pass as soon as the cargo 
was shipped, and the bills of lading in the hands of the pur¬ 
chaser ; the case was, however, decided (reversing the decision 
of the Court of Exchequer) on the ground that the purchasei 
expressly undertook the risk, and must therefore bear the loss, 
and pay for the goods according to a fair estimate of their value 

at the time of going down. 

In the case of Stock v. Inglis , C. A., 1884, Mar. 2 o (C. A., 
19 Q B D 564), appealed to the House of Lords under the 
name of Inglis v. Stock, H. L. 1885, Mar. 30 (10 App. Ca. 263), 
the contract was that D. agreed to sell to the plaintiff a certain 
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quantity of sugar, “ f. o. b. Hamburg,” at a price per cwt. 
according to analysis as specified in the contract. “For 
January delivery at Hamburg. Payment b} r cash in London in 
exchange for a bill of lading.” The vendor shipped quantities 
of sugars for different customers together, taking the bills of 
lading in small parcels, so that when the time of payment 
arrived they could be conveniently divided between the different 
purchasers according to the quantities purchased by them. The 
goods were insured and lost before the final division and appro¬ 
priation was made. It was held by the House of Lords affirming 
the decision of the Court of Appeal (and reversing the decision 
of Field, J., 9 Q. B. D. 708), that, although there was not a final 
appropriation of the goods to the purchaser, so as to pass the 
property under the contract, there was an appropriation by the 
vendor of the whole to the various purchasers, such as to make 
it practicable for them for the risk to be apportioned amongst 
them; and inasmuch as the intention of shipment “ free on 
board ” is that the goods should be at purchaser’s risk when 
placed on board, the risk was transferred accordingly, and the 
plaintiff had an insurable interest in the goods. 

In Mavtincan v. Kitchiny (L. R. 7 Q. B. 436), the plaintiffs, 
who were sugar refiners, sold to defendant the whole of four fill¬ 
ings of sugar, each “ filling ” being a quantity of sugar capable of 
identification and consisting of from 200 to 300 " titlers ” or 
sugar-loaves. The terms were “ Prompt at one month; goods at 
seller’s risk for two months ; ” and the course of business, which 
was well established between the parties, was that the titlers 
belonging to each filling were stored on the plaintiff’s premises 
until fetched away by the purchaser or their sub-vendees. The 
titlers were weighed on removal, each titler weighing from 38 to 
42 pounds, those belonging to the same filling being very nearly 
of uniform weight. If the whole of the lots contained in 
one sale-note had not (which was frequently the case) been 
taken away on the “ prompt ” day, payment was made (by bill or 
cash) at an approximate sum calculated on the probable weight; 
the actual price being afterwards adjusted on the whole filling 
being cleared. In the case in question a fire had occurred on 
plaintiff’s premises after the expiry of the two months, and 
while part of the sugar comprised in the purchase remained 
undelivered. The question was upon whom the loss fell. 

It was held by Cockburn, C.J., that the property had passed 
under the contract, and that the loss consequently fell upon the 
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buyei. Llackburn, J., inclined to the opinion that the property 
had passed, but whether at the time of the contract, or on the 
expiry of the “ prompt,” or upon payment, he does not clearly 
express. Lush, J., was of opinion that the property passed 
from the time of the contract. Both the last named judges 
came to the conclusion that the loss fell upon the buyer, but 
rested their decision on the ground that whether the property 
had passed or not, it was an implied term of the contract that 
alter the two months the risk should be with the buyer, and 
that he therefore must bear the loss. Quain, J., concurred iu 
the decision that the loss fell on the buyer, but without ex¬ 
pressing an opinion whether the property had passed or not. 

Again it may be inferred from surrounding circumstances, or 
it may be expressly agreed, that some condition is to be a con¬ 
dition precedent for tlie passing of the property; and in such 
a case the property will not pass unless the condition is ful¬ 
filled. This proposition is illustrated by the cases of Bussey v. 
Barnett (9 M. & W. 312) ; Barrow v. Coles (3 Camp. 92); and 
Bishop v. Shilito (2 B. & A. 329 n .); the last mentioned case 
showing that even delivery is not conclusive of the transfer of 
property because the delivery itself may have been of a con¬ 
ditional character. Bayley, J., remarked that if a tradesman 
sold goods to he paid for on delivery , and his servant by 
mistake delivers them without receiving the money, he may 
after demand and refusal to pa}', bring trover for his goods 
against the purchaser. The case of Godts v. Bose, 17 C. B. 
229, may also be cited as an instance of conditional delivery. 
This was a case of sale of live tons of oil “ to be free delivered 
and paid for in fourteen days.” An order for transfer of the 
oil was sent to the buyer by a clerk of the purchaser who asked 
for a cheque in payment. The buyer refused to give the cheque 
on the ground that payment was only to be made in fourteen 
days: but insisted on keeping the order. The jury having 
found that the clerk did not intend to part with the order 
without a cheque, it was held that the delivery of the transfer 
order was conditional, and that no property had passed. 

So if goods are sent for sale on approval or return no property 
is transferred until approval (Swain v. Shepherd , 1 M. & Rob. 
223). And it is a well understood rule in mercantile dealing 
that where a bill of lading is sent to a vendee of the goods, in 
a letter which also incloses and requests acceptance of a bill of 
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exchange to cover the goods included in the bill of lading, the 
acceptance of the bill of exchange is a condition precedent of 
the passing of the property iu the goods (Shepherd v. Harrison, 
L.K4Q. B. 196, 493 ; 5 H. of L. 116). 

I shall revert to the case of Shepherd v. Harrison in con¬ 
sidering the intention and effect of a shipment of goods. In 
such cases the question commonly is not only whether the act 
indicating a delivery and transfer of property is intended to be 
absolute or conditional, but also whether there is any conclusive 
appropriation of specific goods to a contract of sale in genere. 

SECTION II.—WHERE THE AGREEMENT DOES NOT IMMEDIATELY 
OPERATE AS A BARGAIN AND SALE, WHAT ARE THE CON¬ 
DITIONS UPON WHICH THE TRANSFER OF PROPERTY IS 
INTENDED TO TAKE PLACE, AND HOW ARE THESE CON¬ 
DITIONS FULFILLED. 

In the case of sale of a specific chattel, where there is a 
condition precedent to the transfer of the property, such 
transfer takes place on the fulfilment of the condition, so that, 
the existence and nature of the condition being ascertained, 
there is no further difficulty. 

But where the contract is for the sale of a chattel not 
specifically ascertained,—whether already existing, as in the sale 
of an undivided quantity out of a larger bulk ; or not yet 
existing, as in the case of a contract to make and deliver a 
chattel of a given description,—the case is more complex, and the 
question arises, what circumstance will convert the agreement 
into a contract for sale of a specific chattel, or in other words, 
how is a specific chattel determined or appropriated as the 
subject of the contract. When that has taken place the transfer 
of property immediately follows, unless there is something to 
indicate the intention to postpone the transfer until the fulfil¬ 
ment of some further condition. 

The question what is an appropriation of a specific chattel 
as the subject-matter of the contract depends (like the primary 
contract itself) upon the concurrence of the intention of both 
parties, actual or presumed. 

If at a period subsequent to the original contract, both 
parties agree that a certain specific subject is to be appropriated 
as the subject of sale there is at once a bargain and sale 


Pakt V. 
§ 2 . 

^ _ 


Simple case 
where sale is of 
specific goods 
to take effect 
on condition. 


Where goods 
not specifically 
ascertained 
complex ques¬ 
tions arise. 


Specific 

appropriation. 


Appropriation 
by mutual 
consent. 



340 


SALE OF GOODS. 


Fart V. 

§ 2 . 



Appropriation 
by one pursuant 
to the contract. 


Otherwise 
requires express 
assent. 


complete, and the property is transferred (Young v. Matthews, 
L. R. 2 C. P. 127; cf. Campbell v. Mersey Docks, 14 C. B. N. S. 
412). In the ordinary case of a contract to supply goods in 
gevere, the tender and acceptance of goods as in fulfilment 
of the contract will transfer the property. But, as already 
observed (p. 285, ante), and as will be further shown in regard 
to sale by sample, such acceptance may be “conditional” or 
“ provisional, and in the event of the goods proving not accord¬ 
ing to contract and of their being rejected accordingly, the effect 
of such delivery and acceptance as a transfer of property will 
become void. 

It is also competent to the parties, in the original bargain, 
to agree that certain acts or events contemplated as relating to 
specific chattels, shall constitute an appropriation of these as 
the subject-matter of the contract. And if parties do so agree, 
then on those acts or events being done or happening, an 
appropriation is made accordingly. On this point the following 
rules have been established by decisions :— 

An act done by one of the jxirties in pursuance of a term 
in the contract , and such as could not be done without appro - 
priating specific goods as the subject-matter of the contract, 
is construed to be an approjtriation by the first with the 
authority of the other party, and therefore conclusive on 
both. 

An act of one parly showing however clearly his own 
intention to appropriate specific yoods for that purpose but 
not being in performance of a term of the contract, is incon¬ 
clusive and revocable , unless there is actual assent on the part 
of the other. 


The cases show the distinction to be very fine, and I doubt 
whether it is capable of being stated with logical precision. 
The two cases of Fragano v. Long and Atkinson v. Dell, 
which arc, as Mr. Blackburn says, on the very boundary line 
that divides the two principles, appear still to afford the best 
illustration that can be given. 

Fragano v. In Fragano v. Long (4 B. & C. 219), the plaintiff; who 

Lon 'J- resided at Naples, sent an order to M. A Sons at Birmingham, 

for certain hardware goods “to be dispatched on insurance 
being effected. Terms to be three months’ credit from the 
time° of arrival.” In pursuance of the order a cask of hard¬ 
ware, marked with the plaintiff’s initials, was sent by M. & 
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Sons to their own shipping agents at Liverpool with directions 
to forward same to Naples. An insurance was effected, and 
the interest declared to be in Fragano. The shipping agents 
delivered the goods on the quay, where the defendant’s vessel 
(about to sail for Naples) was lying, to the mate of that vessel, 
who gave them a receipt for it. The cask, before being actually 
put on board, fell into the water and was damaged. Fragano 
having brought an action against the owners of the vessel, 
they contended that he was not the right person to main¬ 
tain the action. But the Court of King’s Bench held that he 
was, the ownership of the goods having been vested in him 
from the moment they left the warehouse of the vendors at 
Birmingham. 

In Atkinson v. Bell > S B. & C. 277, the plaintiff was the 
assignee of Sleddon, a person who had been employed by 
defendants to make, under the directions of one Kay, some 
spinning frames of a certain description patented by Kay. 
Sleddon made the frames, which were altered under Kay’s 
superintendence, and packed in boxes by Kay’s directions. 
Sleddon then wrote to the defendants informing them that the 
frames were ready, and begged to know by what conveyance 
they were to be sent. Sleddon having become bankrupt, the 
assignee required the defendants to take the frames, and they 
refused to do so. The assignees then brought an action for 
goods sold and delivered, goods bargained and sold, work 
labour and materials found and provided. It was held by the 
same judges who decided Fragano v. Long, that the action 
would not lie on any of these counts, because there had been 
no specific appropriation of the machines assented to by the 
purchaser. 

In Borrowman v. Free (4 Q. B. D. 500), where the vendor, 
entitled by the contract to make an appropriation, had given 
•notice of an appropriation, but the buyer objected, and the 
objection was decided, in an arbitration between the parties, to 
be valid; it was held that there having been no adjudication 
on tbe footing of a broken contract, the vendor might still, 
within the time limited by the contract, make another appro¬ 
priation of different goods. The buyer having objected and 
successfully objected to the first appropriation, was in fact not 
in a position to hold the seller bound by it, so as to prevent his 
making a second one. 
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The assent of the buyer to an appropriation which in other 
respects would be held to be the act of the seller alone, will 
make the appropriation complete and conclusive. This is 
illustrated by the case of Sparkes v. Marshall (2 Bing. N. C. 
701), where B., having sold to Spavkes 500 to 700 barrels of oats 
“to be shipped by J. & Son,” afterwards by a letter of 14th 
November wrote to Spavkes that lie was advised that J. & Son 
had “engaged room in the Gibraltar for about GOO barrels of 
oats on your account.” Spavkes ou the following day gave his 
agent instructions to insure oats per Gibraltar. A policy was 
accordingly effected in Sparkes’ name on the 16th. The'ship- 
ment had in fact been completed on the 14th November. The 
Gibraltar having been lost at sea, and an action on the policy 
having been brought in Spavkes’ name, the underwriters con¬ 
tended that Sparkes had no insurable interest. The Court held 
that the propert} r had passed to Spavkes, an appropriation 
having been made of the oats shipped by the letter of 
14th November, and assented to by the act of Sparkes in 
insuring. 

In Jenner v. Smith (L. R. 4 C. P. 270) there was a verbal 
sale of two pockets of hops, which were then and there inspected, 
and two other pockets of which samples were shown, but which 
were lying in a warehouse in London. On his return to London 
the plaintiff went to the warehouse aud selected two out of three 
pockets which he had there. He directed the warehouse-keeper 
to mark them to wait orders, but no alteration was made in the 
warehouse books. On the 4th of November plaiutiff wrote to 
defendant with an invoice of all the hops, and stating that the 
last pockets of hops were lying to his (defendant’s) order. 
Defendant did not reply until the 8th, when he refused to 
receive the last two pockets. It was held that there was no 
evidence which would justify a jury in finding that the appro¬ 
priation of the two pockets in the London warehouse was either 
originally authorised or subsequently assented to by the buyer, 
and that no property in these two pockets had passed. 

The cases in which the shipment of goods in pursuance 
of orders is relied on as an act of appropriation, deserve 
consideration. 

% 

Shipment is a complex act, comprising the collection and 
preparation of the goods, bringing them upon the wharf where 
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the ship is loading, or by lighters alongside a vessel at anchor, Part V. 
hoisting and stowing them on board, and finally the decision of - . 

the shipper as to the disposal of them. 

It may be stated generally that, where a contract is made foi 
goods to be shipped , it is the completion of the shipment con- the shipment as 
sidered as an entire act, and not the doing of any one or moie 
of the acts necessary to a shipment, that determines the appro- 
priation of the goods. 


I may here observe that the relation between the shipper There may be^ 
and consignee is often one of agency. But this makes little if perty although 
any difference in regard to the point now under consideration, between*Shipper 
The goods must be bought and collected for shipment in the and consignee is 
country of the shipper; and, as a general rule, he must buy one 0 
and collect them in the first instance as his own ; and it is 
generally the ultimate purpose of a consignment that the 
property in the goods is to be transferred either to the con¬ 
signee himself or to some other person acquiring a right 
through him. In regard to the point of time when the transfer 
is effected, it makes no difference whether the relation between 
the consignor and consignee is that of principal aud agent, or of 
vendor and purchaser. Or, to speak more correctly, the rela¬ 
tion of vendor and purchaser is truly constituted in such cases, 
although the parties also stand to one another in the relation 
of principal and agent, or of persons having a joint interest in 
respect of the goods. 1 

I observe further, that, as a general rule not only the right 
of property, but the right of possession, and (generally speaking) 
the existence of the goods as specific identifiable thiugs, dates 
from the completion of the act of shipment; and hence it is 
that in determining the question of property in these cases, no 
conflict arises between systems of law which require, and those 
which do not require transfer of possession as essential to the 
transfer of property upon sale. 


The act of shipment is completed by the shipper obtaining How shipment 
the captain’s signature to the bill of lading. The form in which k cora P leU: ' 1 - 
this is done generally indicates the shipper’s decision as to the dipo^l of**, 1 m 
destination of the goods. It is however the intention of the P^P^y* 
shipper, and not the /wm in which the bill of lading is taken, 

1 This will be reverted to in relation to stoppage in transitu. 
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which determines the legal effect of the shipment in regard to 
the vesting of property and the right to possession. °If the 
intention is, in pursuance of the contract, to vest the property 
and possession at once in the consignee, the intention takes 
effect accordingly; so that if a simple contract for purchase of 
goods is carried into effect by the vendor shipping the goods 
taking the bill of lading in the name of the purchaser, this is 
conclusive. The property and possession vest at once in the 
purchaser, and the consignor cannot afterwards by any act or 
change of intention vary the consignment (The Constantin, 
G Rob. 321. Blackburn on Sale, p. 1-12). 

But the shipper may intend to reserve to himself the 
property in the goods shipped ; or he may wish to impose some 
term as a condition precedent in order that the shipment may 
operate as a transfer of the property and possession ; and if the 
intention is sufficiently clear, the shipment will so operate, even 
although the contract may be broken thereby. 

The chief difficulty consists in determining the inferences to 
be drawn from the facts and documents as to the intention of 
the shipment. For this purpose it is necessary to consider 
the cases in some detail. 

H’<(//(// v. Walley v. Montgomery (1803, 3 East, 585), was a case 

Mont>jo"u arising out of a consignment by Schumann & Co., of Memel, 

under some contract with the plaintiff, Walley of Liverpool. 
The correspondence is very imperfectly set out in the report, 
and probably the direct evidence as to the nature of the contract 
was scanty. On 1st May, Schumann & Co. wrote to the plaintiff 
a letter informing him that they had chartered the ship Esther 
on his account, and on 15th May again wrote enclosing invoice 
aud bill of lading, and advising that they had drawn bills on 
the plaintiff at three months for the value of the cargo. The 
invoice was of this tenor:—“ Memel, 9th May. Invoice of a 
cargo of timber shipped by order and for account and risk of 
Mr. T. Walley of Liverpool, in the Esther and the bill of 
lading was, “ unto order or assigns he or they paying freight 
for the goods according to charter-party,” aud was indorsed in 
blank by Schumann & Co. The defendant, who was an agent 
of Schumann & Co., obtained possession of the cargo under 
another bill of lading, and, although Walley was not insolvent, 
refused to deliver it unless Walley would pay ready money. 
This Walley declined to do, but offered to accept the bills 
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according to the letter of advice. The defendant persisting in 
his refusal, Walley sued in trover : and the question was 
whether the right of property and possession had passed to him 
before the arrival of the cargo. The Court held that it had 
passed ; the invoice in the above terms and the sending of the 
bill of lading being evidence of the intention that the property 
should upon the shipment, immediately vest in the plaintiff. 

In Coxe v. Harden (also in 1803, 4 East, 211), the statement 
of the correspondence is very meagre. It closes, however, with 
a letter of the shippers (B. & Co.) to the consignee (0. & Co.), 
dated 12th February, 1802, enclosing invoice and unindoi'sed 
bill of lading, and this letter was as follows :—“ Having none of 
your esteemed favors, we have the pleasure of handing you a 
bill of lading and invoice of the remainder of the flax we pur¬ 
chased for your account by order of Mr. O., consisting of 18 
mats, which are shipped by the Vrow Jannetie for your 
place; the amount being i-317. We have this day drawn on 
you at 2 usances, in favor of L. F. & Co., not doubting it will 
meet with due honor. We close this account in course.” 
0. & Co. being in embarrassed circumstauces, did not accept 
the bills. B. &. Co. sent an indorsed bill of lading to their own 
agent Coxe, for the purpose, as alleged, of securing the accep¬ 
tance of the bills of exchange. On the arrival of the vessel, 
the defendant Harden, who had acquired the rights of O. & Co. 
with the unindorsed bill of lading, obtained the goods from the 
captain, and sold them. Coxe then sued Harden for wrongful 
conversion of the goods. There was a question whether Coxe 
could sue in his own name, but it was unnecessary to decide 
against him on this point; the Court holding it clear that the 
property and right of possession had passed to 0. 1- Co. It is 
observed by Mr. Blackburn, in his book on Sale, that the original 
agreement may be inferred to have been one by which the 
vendors were not to retain a right of possession until the bills 
were honoured ; and indeed the letter of 12th Feb., 1802, 
affords some evidence of a specific appropriation independently 
of the act of shipment. 

In Craven v. Ryder (1816, 6 Taunt. 433), the contract was 
for 24 hogsheads of sugar free on board a British ship. C. put 
24 hogsheads on board but retained the lighterman’s receipt 
expressing them to be shipped on C.’s account. The Court of 
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P^RT v. Common Pleas decided that C. had never parted with the 
-- possession. 

Ruckv.Uatfidd. la Ruck v . Hatfield (1832, 5 B. & A. 632), the facts were 

similar except that the receipt which was tendered to the mate 
of the vessel had been kept by him and not signed, and subse¬ 
quently the master signed bills of lading to the order of the 
vendee. It was held, in an action against the master, that the 
signing of hills of lading in this way was wrong and contrary to 
the intention of the shipper and that the latter was entitled to 
recover against him. 


Brandt y. 
Boullby. 


In Brandt v. Boultby (1831, 2 B. & Ad. 932), the facts were 
held to amount to a conditional appropriation and delivery of 
the goods. 

In June, 1830, one Berkeley of Newcastle, having sent the 
plaintiffs, who were merchants in Bussin, several orders for 
wheat, directing them to draw for the price upon H. & Co. in 
London, chartered (amongst other vessels) the Helena , a ship 
belonging to the defendants, for the purpose of receiving and 
bringing home the wheat. Disputes having arisen between 
Berkeley and the plaintiffs’ agent in London (one E. H. Brandt), 
Berkeley wrote on the 28th of July purporting to cancel his 
orders, which he had of course no right to do. The plaintiffs 
nevertheless shipped the corn and advised Berkeley as follows :— 
“ We have succeeded in purchasing a cargo of wheat for the 
Helena, and shall dispatch it as soon as possible to the address 
of H. & Co., London, which house we shall address to-day with 
regard to effecting the insurance. We trust what we have done 

O O 

for you will meet with your approval, although by a com¬ 
munication received from Mr. E. H. Brandt, subsequently to 
our having made the purchase, we learn that you have been 
induced to cancel the several orders in our hands.” The 
plaintiffs subsequently advised Berkeley of the shipment in 
these terms “ St. Petersburg, Aug. 26, 1830. We now have 
much pleasure in waiting upon you with invoice and bill of 
ladin" of 770 chests wheat shipped for your account and risk per 
the Helena (Mann). For the amount of the former, if found 
correct, you will please give us credit with £810 4s. 5d. An 
indoi'sed bill of lading vie have this day forwarded to Messrs. 
II. & Co. of London, at the same time drawing upon them for 
£673 15s., and for the balance remaining thus in our favour, 
viz. £136 9s. 6d., we make free to value upon you at three 
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months’ date, payable in London to the order of E. H. Brandt , 
which draft we recommend to your kind protection.” An 
unindorsed bill of lading was inclosed in this letter, and 
an invoice of “ wheat bought by order and for account of 
J, Berkeley, Esq., Newcastle, and shipped at his risk to London, 
to the address of H. & Co. there, per the Helena , Captain 
J. Mann.” The indorsed bill of lading was in fact not sent 
directly to H. & Co. but to the plaintiffs’ agent. The bills of 
exchange mentioned in the letter were presented for acceptance 
and refused, the refusal of H. & Co. being presumably under 
Berkeley’s directions. The plaintiffs’ agent then delivered to 
H. & Co. the indorsed bill of lading, and requested them to 
accept the bills on his account, which they did. Notice was 
given to Berkeley on behalf of the plaintiffs that they should 
retain the whole cargo. Subsequently Berkeley offered to pay 
the price of the wheat and charges, but it was refused. The 
captain delivered the cargo to Berkeley, and not to H. & Co., 
according to the bill of lading. The plaintiffs brought an 
action against the shipowners for not delivering according to 
the bill of lading. The question whether they were entitled to 
substantial damages depended upon the question whether the 
property in the wheat had passed to Berkeley or not. The 
Court held that it had not, and that the act of shipment in this 
case was a conditional appropriation and delivery of the 
wheat, the condition being that Berkeley should accept the one 
bill and procure the acceptance of H. & Co. to the other. 

The ratio decidendi is expressed by Parker, J., as follows:— 
“ I agree to the law laid down in argument that a contract 
cannot be rescinded by one only out of two contracting parties, 
but the question in this case is whether the property in the 
goods shipped ever vested in Berkeley at all. That depends 
entirely on the intention of the consignor. It is said that the 
plaintiffs by the very act of shipping the wheat in pursuance 
of Berkeley’s order, irrevocably appropriated the property in it 
to him. I think that is not the effect of their conduct j for 
looking to the letter of 26th August, it manifestly appears that 
they intended that the property should not vest in Berkeley 
unless the bills were accepted.” 

Mr. Blackburn, in his treatise, comments on the case thus:_ 

“The Court seem to have come to the conclusion from the 
correspondence, that the goods were not shipped for the purpose 
. of appropriating them to the fulfilment of the still existing con- 


Part V. 
• § 2 . 



O.S.G. 


A A 

N. DAR, i». a. Li*. 

Vakil m*h CojLtfrt. 




SALE OF coons. 


tract, which Berkeley had tried to cancel, but for the purpose of 
«■ offering to Berkeley a substituted contract which he declined.” 
This ratio decidendi is certainly suggested by the judgment 
of Taunton, J. But from the judgments of Tenterden, C. J., 
and Patteson, J., it may be inferred that they thought it con¬ 
sistent with the original contract to make the acceptance of the 
bills a condition precedent to the passing of the property. The 
effect of the decision seems to be that there was sufficient 
evidence to show that the appropriation and delivery were 
intended to be conditional; and that this intention must receive 
effect, whether it was consistent with the original contract 
or not. 

In Wilmhurst v. Bowher (decided by the Common Pleas in 
1841, by a judgment subsequently reversed by the Exchequer 
Chamber), the contract was as follows:—“Sold, the 25th of 
October, 1880, to Messrs. J. Wilmhurst & Son, about 300 
quarters of wheat, as per sample, at 51s. per quarter on board. 
Payment by banker’s draft on London at two months’ date to 
be remitted on receipt of invoice and bill of lading.” The 
defendants under the contract shipped wheat on board a 
general ship, the bill of lading making it deliverable “to order 
or assigns he or they paying freight.” The defendants insured 
the wheat and charged the premium to the plaintiffs, and they 
sent the bill of lading to the plaintiffs indorsed generally, with 
an invoice stating the wheat to be shipped by order and for the 
account and risk of the plaintiffs. The plaintiffs sent back a 
draft, but not a banker’s draft, and the defendants retook 
possession of the wheat. The plaintiffs having brought an 
action for damages for stopping the wheat, the Court of 
Common Pleas (2 M. & G. 792) held that although the property 
in the wheat passed to the vendees under the contract, the 
possession was not intended to vest until they remitted a 
banker’s draft. The Court of Exchequer Chamber however 
(7 M. & G. 882) reversed the judgment, and held that this 
inference could not be drawn from the contract, observing that 
the delivery of the bill of lading and remitting the banker’s 
draft could not be simultaneous; the plaintiffs must have 
received the bill of lading and invoice before they could send 
the draft. It is to be observed that, from the form in which 
the case came before the Court, it was in effect admitted that 
the defendants caused the wheat to be shipped and possession 
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delivered to the master, to be by him carried and delivered to 
the plaintiffs on the terms of the agreement. So that there 
was no question whether the intention of the shipment was or 
was not according to the contract, and the only question was 
what was the intention of the contract. 

In Wait v. Baker (1848, 2 Ex. 1), the contract was made by irai< v. Baker. 
correspondence between the defendant, a corn-factor, at Bristol, 
and L., a person who was in the habit of buying in the local 
markets in the South Hams. After preliminary correspondence, 

L. wrote on 14th December, 1846, sending some samples of 
barley, and saying:—“ I will engage to sell you from 400 to 500 
quarters f. o. b. barley at Kingsbridge or neighbouring port at 
40s. per quarter for cash on handing bill of lading, or accept¬ 
ance, &c.” This offer was accepted, and subsequently L. 
chartered a vessel in his own name, sent defendant a copy 
of the charter-party, and wrote to him when the loading 
was about to commence, and when the vessel was about to 
sail, on each occasion mentioning his expectation of sending 
bill of lading at an early date. On the 7th January, L. received 
from the master of the vessel the bill of lading of the cargo 
deliverable at Bristol to the order of L. or assigns paying the 
freight as per charter. On the 8th, at au early hour, L. called 
at the defendant’s counting-house at Bristol, and left the invoice 
and an unindorsed bill of lading. Later in the day he called 
again and saw defendant, and a dispute having arisen, L., not¬ 
withstanding an offer by the defendant to accept the barley and 
pay cash for it, took away the bill of lading from the counter, 
and indorsed it for value to the plaintiffs. The defendant 
having on arrival of the vessel obtained delivery of a part of the 

barley, the plaintiffs brought an action in trover for the part so 
delivered. 

It was held by the unanimous decision of the Court of 
Exchequer that no property in the barley had passed to the 
defendant at the time of the indorsement of the bill of lading 
to the plaintiffs. Parke, B., in giving his reasons for this judg¬ 
ment, said that the delivery of the goods on board ship was not 
a delivery of them to the defendant, but a delivery to the 
captain of the vessel to be carried under a bill of lading, and 
that biU of lading indicated the person for whom they were to 
be carried. By the bill of lading the goods were to be carried 
by the master of the vessel for and on account of L. to be 
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Van Casteel v. 
Bo taker. 


delivered to him in case the bill of lading should not be 
assigned, and if it should, then to the assignee. The goods 
therefore still continue in the possession of the master of the 
vessel, not as in the case of a common earner, but as a person 
carrying them on the part of L. After a discussion of the word 
appropriation in various senses, he said that there was nothing 
which amounted to an appropriation in the sense of that term 
which alone would pass the property. The result was that in 
this action of trover the plaintiffs claiming under L. by the 
indorsement of the bill of lading are entitled to the property: 
and that Mr. Baker has his remedy against L. for the non- 
fulfilment of his contract, which he clearly has not fulfilled. 
Baron Alderson’s judgment was to the following effect:—“The 
circumstances ot the case clearly show that when the cargo was 
put on board the vessel, the property in the cargo did not pass. 
The vendor at that time chooses a certain quantity of corn, 
which he intends to offer to the party in pursuance of his 
contract; but he keeps it as his property in the meantime. 
Such being the state of matters, the property in that state, 
arrived at Bristol, and there is nothing to show that there was 
any transaction which amounted to an agreement between the 
parties to alter that arrangement; therefore the property did 
not pass at all, and as the one party has not tendered the barley 
in pursuance of his contract, the other party has his action 
against him.” 


In Van Casteel v. Bowker (11 July, 1848, 2 Ex. 691), coffee 
purchased by L. & Co. on their own credit principally, but 
partly with funds supplied by B. A Co. (the bankrupts) at 
Liverpool, was shipped by L. & Co. on board B. & Co.’s ship. 
An invoice was made out stating the coffee to be shipped on 
account and risk of B. & Co., but L. & Co. procured the captain 
of the ship to sign bills of lading making the coffee deliverable 
to their own order and assigns freight free. One of the bills 
was indorsed in blank by L. & Co., and immediately trans¬ 
mitted by them by post to the bankrupts. In an action of 
trover (amongst other questions) the question was whether the 
property and right of possession had passed on shipment to 
B. A Co. Parke, B., in delivering the judgment of the Court 
granting a new trial, stated that this question depended on 
whether the coffee was put on board to be carried for and on 
account and risk of the bankrupts, or not, (If it was, the 
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transitus was at an end, the ship being the bankrupts own.) 

Upon that question the form of the bill of lading was material, 
and had been, in the cases of Ellershaw v.Magniac (see below) 
and Wait v. Baker, held to be conclusive; but notwithstanding 
the form of the bill of lading, the contract of carriage may have 
been made on behalf of the vendee, and it was a question for 
the jury to be decided on the evidence, looking at the form of 
the bill of lading (particularly noticing that it is made freight 
free), and the language of the invoice, and the immediate 
transfer of the bill of lading to the bankrupts, and other facts, 
whether the goods were not really delivered on board to be 
carried for and on account and at the risk of the bankrupts. 

On the new trial the jury found that the goods were put on 
board for and for account of L. at the risk of the buyer, and the 
Court refused to set aside a general verdict for the defendants 
entered on this finding (Benjamin on Sales, 2nd ed., p. 298). 

In the case of Eller slum v. Magniac, referred to in the EUcrshaio v. 
last case, but not reported until afterwards, 6 Ex. 570, an Mn 3 niac - 
Odessa firm, being bound by contract to deliver linseed, put a 
quantity on board a vessel chartered by the plaintiff for the 
purpose, took the bills of lading to their own order or assigns, 
paying freight according to charter-party, and then, beiug in 
difficulties, assigned the bill of lading to the defendants. The 
Court were of opinion that there was not such a delivery of 
goods as to vest the property or right of possession in the 
plaintiff; the circumstance of the shippers making the linseed 
deliverable to order by bill of lading clearly showing the 
intention to preserve the right of property and possession in 
themselves, until they had made an assignment of the bill of 
lading to some other person; and though the goods might have 
been purchased with an intention that they should be delivered 
to the plaintiff, that intention was never executed. 

In Jenkyns v. Broivn (18 Dec. 1849), 14 Q. B. 496, the Jenkynsr. 
form of the action was in trover, and the question was in whom ^ r0 ” m * 
the property and right of possession was vested after the 
shipment. 

The facts were that K. & Co., the plaintiff's agents at New 
Orleans, had purchased com with their own money and shipped 
it for Liverpool, taking the bills of lading deliverable to their 
own order. They drew bills of exchange on the plaintiff for 
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Pi § 2 V ' the P rice > and > according to what is stated to have been a 

' - co ™ moa practice at New Orleans, sold the bills of exchange 

and indorsed to the purchaser the bills of ladino- mvinn- him 

authority to sell the corn if the bills of exchange were not 

paid. K. & Co. then advised the plaintiff of the shipment and 

of the delivery of the bills of exchange, requesting him to 

accept them, and adding, “ bills of lading as before accompany 

the draft.” In the letter also was enclosed the invoice which 

stated that the corn was “ consigned to order, by order, and for 

account and risk ” of the plaintiff. The bills of exchange were 
not paid. 

The judge at the trial told the jury that no property in the 
corn had passed to the plaintiff, except upon the condition of 
his paying the bills of exchange. On motion for a new trial, 
before Coleridge, Wightraan and Erie, Justices, the legal effect 
of the tiausaction was stated in the judgment as follows :— 
Although K. & Co. bought the corn in question abroad as 
agents for the plaintiff, yet as they paid for it with their own 
money, it became their property; and after shipment, the 
caigo continued their property, as there is no evidence of an 
intention that it should pass, and as the taking of a bill of 
lading deliverable to their own order, is nearly conclusive 
evidence that it did not pass. By delivering this bill of lading, 
indorsed to the defendants, as a security for the payment of the 
bills of exchange drawn on the plaintiff for the value of the 
cargo, and giving power to sell in case of failure of payment 
(the bills of exchange having been purchased by the defendant), 
they passed to the defendants for value a special property in 
the cargo; and by afterwards sending the invoice with the bills 
of exchange and letters of advice to the plaintiff' they passed to 
him the general property in the cargo subject to this special 
property. Under this arrangement the plaintiff’s right of 
possession would not arise till the bills should be paid.” 

Turner v. Turner v. Trustees of Liverpool Docks (May 20, 1851), 6 Ex. 

'/Averpool*Docks 543, was a case in the form of an action for detinue, in which 

the question was fully considered of the consignor’s right to 
make a conditional delivery of goods on board the consignee’s 
own ship, and the mode in which such a conditional delivery 
may be effected. 

B. & Co. of Liverpool send M. & Co. of Charlestown a 
consignment of goods by B. & Co.’s own ship Charlotte , and 
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request M. & Co. to buy cotton for the homeward voyage which 
they do, and advise departure of ship sending abstract of 
invoice of cotton “shipped by M. & Co. on board the Charlotte 
for Liverpool by order and for account and risk of B. & Co. 
there, and addressed to order.” M. & Co. further, on 23rd Oct. 
1847, write inclosing invoice and stating as follows:—“ The 
bank, to whom our drafts on you were sold, required the delivery 
of bill of lading, which we thought it best to comply with, and 
thereby obtained the very highest rate of exchange that, &c.” 
The invoice itself so far differed from the abstract of it, that 
instead of “addressed to order,” it had the words “and to them 
consigned.” The bill of lading was—“ Shipped, &c., by M. & Co. 

. . . unto order or to our assigns, he or they paying freight 
nothing bei)ig owner h projwrty." 

It was contended by the plaintiffs, who were the assignees in 
bankruptcy of B. & Co., that by delivery of the goods on board 
the bankrupts’ own ship, specially appointed for the purpose of 
bringing home those goods, and such delivery being made to 
the master, who was the bankrupts’ agent to receive them, 
the absolute property vested in the bankrupts, the sale 
being completed by the acceptance of the order and the terms 
of the invoice; and that the terms of the bill of lading, by 
which the goods were to be delivered at Liverpool to order or 
oar (M. & Co.’s) assigns, did not prevent such absolute property 
vesting in the bankrupts, more especially as it was stated that 
no freight was to be paid for the cotton, being owner’s property, 
which was inconsistent with the property remaining in M. & Co. 

It was also further contended for the plaintiffs that the captain 
had no power to bind the bankrupts by the special terms of the 
bill of lading, and that the delivery must be taken to be absolute 
to the vendors. 

On the part of the defendant, it was contended that M. & Co. 
had never parted with the property in the goods to the bank* ' 
rupts, but had reserved it until they were paid their purchase 
money, notwithstanding the terms of the invoice, and the 
statement in the bill of lading that no freight was payable for 
the cotton. 

The Court were of opinion that the defendants were entitled 
to judgment. “ There is no doubt,” they said, “ that a delivery 
of goods on board the purchaser’s own ship is a delivery to him 
unless the vendor protects himself by special terms restricting 
the effect of such delivery. In the present case the vendors bv 
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the terms of the bill of lading, made the cotton deliverable at 
Liverpool to their order or assigns ; and there was not there¬ 
fore a delivery of the cotton to the purchasers as owners though 
there was a delivery on board their ship. The vendors still 
reserved to themselves at the time of delivery to the captain, 
the jus disponendi of the goods without which it may be 
assumed that the vendors would not have delivered them at 
all.” They considered that the only effect of the form and 
expression of the invoice or bill of lading was to indicate the 
terms on which the goods were to be carried, and that the 
operative terms ot the bill of lading, and the terms of the letter 


of M. & Co. of 23rd October clearly showed, notwithstanding 
the invoice and the expression in the bill of lading as to 
“ owner’s property,” that M. & Co. had no intention when they 
delivered the cotton on board, of parting with the dominion 
over it, or vesting the absolute property in the bankrupts. As 
to the captain s power to receive the goods on the special 
terms, they decided, without prejudging the question whether 
the owners as such might have been entitled to freight as on a 
quantum meruit, that “ as M. & Co. delivered the cotton on 


board upon special terms which the captain was not bound to 
accept, but without which they would not have delivered them 
and which would preserve to themselves the control over them, 
the bankrupts cannot treat the delivery to their captain as a 
delivery to them as their property, when it was expressly 
agreed that they were not to be delivered to the bankrupts but 
to the order of the vendors; and the want of authority of the 
master to accept them on such terms will not have the effect of 
vesting the property absolutely in the bankrupts.” 1 


Key v. 
Cotesivorth. 


In Key v. Goteswortk (8th May, 1852), 7 Ex. 595, the 
defendants (C. & Co.), who were the London agents of Messrs. 
K. & Co. of Glasgow, had at K. & Co.’s request, written to the 


1 In Ogle v. Atkinson , 5 Taunt. 
759, the captain after receiving the 
goods on board the plaintiff’s ship as 
plaintiff's own goods , was induced to 
sign bills of lading to order, 

by a fraud of the shippers, who 
represented it as immaterial. The 
fact of delivery on board the plain- 
tilF’s own ship was in that case held 
conclusive of the ownership. An 


instance of the simple circumstance 
of goods put on board the purchaser’s 
own ship under a bill of lading 
making them deliverable to the pur¬ 
chaser or assigns, and where of course 
the property passed, is to be found 
in the case of Schotsmans v. Lane, 
and Yorks. Ry. Co., L. 11. 2 Ch. 
332. 
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plaintiff (M. & Co. of Madras), opening a credit in their favour v 

to enable them to execute an order by K. & Co. for Madras '-r 

handkerchiefs “ for the cost of which as produced you may 
draw on us at the customary date on forwarding bills of lading 
to our order and timely orders for insurance.” In the course of 
business so inaugurated the plaintiffs shipped goods on the 9th 
of October, 1847, stating in the invoice that the goods were 
“consigned to Messrs. C. & Co. (the defendants) on account and 
risk of Messrs. K. &; Co. Glasgow.” The plaintiff took the bill 
of lading “ unto Messrs. C. & Co. or to their assigns they 
paying freight, &c.,” and sent it, accompanied by the invoice, 
in a letter to the defendants to this effect:—“ By desire of 
Messrs. K. & Co. we have pleasure to hand you herewith invoice 
and bill of lading for, &c. . . . shipped in the Essex to your 
care, and we have as usual drawn upon you at 6 months for 
the equivalent of the amount of invoice, £ , which will 

doubtless meet with due honour. We leave the insurance to 
be effected on your side.” 

The goods arrived and were received by the defendants, 
under the bill of lading and sold by them, but Messrs. K. & Co. 
having failed, the defendants refused to accept the bills of 
exchange. The plaintiffs claimed the price of the goods on the 
grounds, first, that they were entitled to stop them in transitu 
as not having reached Messrs. K. & Co. (a ground which could 
not be supported as there is no suggestion that the defendants 
were mere forwarding agents) ; and secondly that the plaintiffs 
delivered the goods subject to a condition, which was not 
fulfilled, namely, that the defendants should accept the bills. 

The judge at the trial ruled that the sale to K. & Co. was 
absolute and not conditional; that the property vested in them 
upon the delivery on board the ship and the transmission of 
the bills of lading to the defendants : and that the plaintiffs 
could not maintain the action against the defendants, who had 
received the goods and disposed of them under the authority of 
K. & Co. The Court (in a judgment delivered by Parke, B.) 
decided that this ruling was correct; and they observed, “ If it 
had been the intent of the vendors to preserve the right in the 
property until the bill drawn against it was accepted, he ought 
to have transmitted the bill of lading indorsed in blank to°an 
agent, to be delivered over only in case the acceptance took 
place. Having delivered them without that qualification the 
property vested in K. & Co. or the defendants as their agents ” 
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Part v. In Brown v. Hare (1858, 1859, 3 H. & N. 484 ; 4 H. & N. 

^^~—' S “ 2 ^ the plaintiffs, who were merchants at Rotterdam, con- 
owni. arc. tracted through a broker named Goolden at Bristol, to sell to 

the defendants, who were merchants at Bristol, ten tons best 
refined rape-oil “ to be shipped free on board at Rotterdam in 
September, 1857, at £48 15-s. per ton, to be paid for, on 
delivery to the defendants of the bill of lading, by bill of 
exchange to be accepted by the defendants payable three 
months after date, and to be dated on the day of shipment of 
the oil.” On the 7th of September the plaintiffs, having been 
requested by defendants to send part of the oil by the first 
vessel from Rotterdam, which was the Sophie, advised that five 
tons of the oil would be shipped on the following day. On the 
<Sth, the plaintiffs shipped on board the Sophie (a general ship) 
five tons of the oil, taking the bill of lading “ unto shippers’ 
order or their assigns,” and they on same day indorsed one of 
the bills to the order of the defendants, made out an invoice 
“ by order of Goolden for account of Hare,” and wrote to Goolden 
enclosing the bill of lading, the invoice, and a bill of exchange 
drawn on the defendants in accordance with the contract. The 
following day, the 9th, the Sophie was run down in the Channel 
and the oil totally lost. The plaintiffs’ letter arrived in due 
course on the 10th. On the 11th Goolden, who knew of trie 
loss, left with the defendants the bill of lading and invoice, and 
the bill of exchange for acceptance. Two hours later the 
defendants, having in the meantime heard of'the loss, returned 
the documents, saying they were uot liable to pay for the oil. 
The remaining five tons were shipped by another vessel, arrived 
in course, and were duly paid for. 

The plaintiffs brought their action for not accepting the bill 
of exchange, and for goods sold and delivered. They obtained 
a verdict, the jury intimating their opinion that according to 


mercantile usage, the risk of the loss was on the defendants. 

It was held by a majority of the Court of Exchequer (Pollock, 
C.B., Martin and Channell, BB., dissenticntc Bramwell, B.) 
that the property in the oil had vested in the defendants, and 
that the plaintiffs were entitled to recover on both counts. 

Bramwell, B., considered that there was no delivery or 
appropriation. That there clearly was none by the mere act of 
the plaintiffs in putting the oil on board : nor by the taking of 
the bill of lading, which was taken in the shippers’ own name: 
nor by the indorsement, which it remained in their power to 
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erase or alter. Whether the property vested by the bill of 
lading so indorsed being sent to Goolden depended on whether ' 
Goolden was in any way the agent of the defendants, and Baron 
Bramwell thought he was not. 

The judgment of the majority after stating the facts and 
mentioning the cases of Wait v. Baker , Turner v. Livenrpool 
Dorics and Van Casteel v. Bowlcer, proceeded:—“ We think 
they are all distinguishable. If at the time the oil was shipped 
at Rotterdam, the plaintiffs had intended to continue the owner¬ 
ship, and had taken the bill of lading in the terms in which it 
was made for the express purpose of continuing the ownership 
and exercising dominion over the oil, they would in our opinion 
have broken their contract to ship the oil free on board, and the 
property would not have passed ; but if when they shipped the 
oil they intended to perform their contract and deliver it free 
on board for the defendants, we think they did perform it, and 
the property in the oil passed from them to the defendants. If 
when the bill of lading was made out, they of purpose and 
design had the oil made deliverable to “ shippers’ order ” for an 
advantage and benefit to themselves, it would be a different 
case; but if they had no object in the matter,—and they 
clearly had none, for upon the same day they indorsed it 
specially to the defendants, and transmitted it to Bristol—we 
think it exactly the same thing as if the bill of lading had 
originally been made out deliverable to defendants. 

“ It was said that so long as the bill of lading was in the 
hands of the plaintiffs or of their agent, Mr. Goolden, they bad 
the control over the oil, and no doubt they had to a certain 
extent, but they would have had precisely the same control 
whether the bill of lading was made out deliverable to the 
defendants or to the plaintiffs’ order and indorsed by them to 
the defendants. It is clear that it was intended by the contract 
that the plaintiffs should have the control; for the delivery of 
the bill of lading to and the acceptance of the bill of exchange 
by the defendants were to be contemporaneous acts, and the 
plaintiffs or their agent were not bound to deliver the bill of 
lading until they received the acceptance. 

“ In all the cases cited on behalf of the defendants, the bills of 
lading were designedly and of purpose made out to shippers’ 
order to prevent the property passing, and enable the vendor to 
retain the possession and control of the goods. This distinguishes 
them from the present case.” 


Pakt V. 
§ 2 . 
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On appeal to the Exchequer Chamber this judgment was 
unanimously affirmed. “The contract was for the purchase of 
unascertained goods, and the question has been, when the 
property passed. For the answer the contract must be resorted 
to ; and under that we think the property passed when the 
goods were placed ‘ free on board ’ in performance of the 
contract. . . . The real question has been on the intention 
with which the bill of lading was taken in this form ; whether 
the consignor shipped the goods in performance of his contract 
to place them free on board ; or for the purpose of retaining 
a control over them and continuing to be owner contrary to the 
contract, as in the case of Wait v. Baker, and as is explained 
in Turner v. The Trustees of the Liverpool Docks and Van 
Casteel v. Bowker. The question was one of fact, and must be 
taken to have been disposed of at the trial ; the only question 
before the Court below or before us being, whether the mode of 
taking the bill of lading necessarily prevented the property 
from passing. In our opinion it did not, under the circum¬ 
stances, and therefore the judgment must be affirmed.” 

Joyce v. Swan (18G3, 17 C. B. N. S. 84) was a case where in 
answer to a letter, 2Gth February, 18G3, advising the approach 
ing despatch of a cargo from Liverpool to Londonderry, the 
shippers received from the iutended consignee and vendee a 
letter, which was ultimately construed by the Court as a 
< 7 rumbling assent to the jirice charged ; and the shipper, not 
feeling sure of the meaning, and as a precautionary measure in 
case the cargo should not be accepted, took the bill of lading in 
his own name. The consignee, notwithstanding his letter, had 
insured the goods; and on Saturday, the 7th of March, in 
conversation with S. (a partner of the shipper’s firm who 
•was then in Ireland) said that he was quite willing to take the 
cargo. On Monday the 9th, he received from S. the bill of 
lading duly indorsed, and accepted a bill of exchange for the 
price of the cargo. On the same day news arrived that the 
ship had been wrecked on the evening of Saturday the 7th. 
The question was whether the consignee had an insurable 
interest. It was decided that he had. For this it w r ould have 
been doubtless sufficient to show that the goods were, under 
contract, at his risk. But the decision goes to the extent that 
they became his property upon shipment, this having been . 
clearly the intention of both, unless the letter of 26th 
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February meant refusal to accept the shipment which the Past V 

Court held it did not. The primd facie intention as appearing >- 

by the form of the bill of lading was thus controlled by the 
clear evidence of the real intention. 


In Moakes v. Nicolson , 1865, 19 C. B. (N. S.) 290, the Jodte. in 
circumstauces were these :—Pope, a London coal-merchant, 
when at Hull, entered into a verbal contract with one Josse 
there for the purchase of a cargo of steam-coal to be shipped on 
board a vessel chartered by Pope. The terms of the sale, as 
found by a jury at the trial, were for cash against bill of 
lading in the hands of the seller’s agent in London. The 
vessel being loaded and ready to sail, Josse wrote to Pope 
advising him thereof, and enclosing his account with an 
invoice and bill of lading. The bill of lading had been made 
out in triplicate ; one copy was stamped and retained by Josse, 
and the copy sent to Pope was unstamped. By the bill of 
lading the coals were deliverable “ unto Pope or order on being 
paid freight, &c.” 

Pope not having paid for the coals, the defendant, who was 
Josses agent in London, served the captain of the vessel on her 
arrival at Gravesend with a notice, purporting to stop the goods 
in transitu, and requiring him to deliver them to Josse or the 
defendant as his agent. The coals were claimed on the other 

O 

hand by the plaintiff who had bought and paid for them (as it 
appeared at the trial) before the cargo was completed, and who 
produced the bill of lading which had been sent to Pope. 

It was held by the Court of Common Pleas (Erie, C.J., 

Byles and Keating, JJ.), that the intention of the contract, 
according to the finding of the jury which appears to have 
been warranted by the evidence, was that the coals were 
only to vest in Pope upon payment by him of cash against 
the bill of lading; and, this condition not having been 
complied with, the property was never divested out of Josse. 

And Moakes, not having in any way acted on the faith of 
the bill of lading which had been sent to Pope, was in no 
better position than his vendor. If he had been induced to 
purchase or to pay for the coals by means of the bill of lading 
which Josse had with some want of caution placed in Popes 
hands the case would have been different, but as it was the 
plaintiff had merely purchased from Pope his right to a quantity 
of coals not specifically ascertained, and in regard to which 
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(although subsequently ascertained in specie) no act had been 
- done to transfer the property. 

In Shepherd v. Harrison (1869,1871, L. R. 4 Q. B. 196, 493 ; 

5 H. of L. Ap. 116), the material facts were these :—The 
plaintiff who carried on business as a cotton and general 
merchant at Manchester under the name of S. & Co., had 
various dealings with P. & Co., who were merchants at Per- 
nambuco. In 1867, under orders of the plaintiff, P. A Co., 
purchased a quantity of cotton. At this time P. & Co. had 
funds of the plaintiffs in their hands, but were directed not to 
apply these to the cotton purchases. P. & Co. accordingly 
write,—“ We shall value upon you forwarding bill of lading.” 
And subsequently they advise as follows :—“ We beg now to 
inclose invoices of 339 bales cotton per Capella, costing 
£1616 8s. 8 d., and 208 ditto by La Plata, costing £883 7s. Id 
We have drawn upon you, as per note at foot, for the same, to 
which we beg your protection. We are afraid the Capella will 
not be able to take the other 200 bales, therefore it will be 
well to insure per steamer or sailing vessels. . . . The bills of 
lading will be handed to you by Messrs. G., P., & Co.” G., P., 

6 Co. were the agents in Liverpool of Messrs. P. & Co. 

The invoices were made out “ on account and risk of Messrs. 
S. A Co.” The bills of lading for the two lots so advised were 
sent to G., P., & Co., and sent on by them to the plaintiff in a 
letter inclosing bills of exchange for the price and requesting 
his acceptance. These bills of exchange were duly accepted 
and paid, and the goods received under the bills of lading. A 
dispute however arose as to the quality of some of the cotton. 

The remaining 200 bales above referred to were shipped by 
Messrs. P. & Co. by defendant’s steamer, the Olinda. On 
12th November, 1867, P. & Co. write,—“ Enclosed please find 
invoice and bill of lading of 200 bales cotton, shipped per 
Olinda, costing £861 2s. 7 d., and which we hope may prove 
correct and satisfactory. We have advanced the captain 
£55 6s. 6d, as per receipt enclosed. . . . We have therefore 
drawn upon you for £916 9s. Id, draft No. 935 favour of 
G. P., & Co., to which we beg your protection.” The bill of 
lading, which was made out to shipper’s order, was however not 
sent in this letter, but in another letter to G., P., & Co, who, 
on receiving it sent it on to the plaintiff in a letter saying,— 

“ Our Pernambuco letters to 12th ult., are just to hand, and we 
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beg to enclose bill of lading for 200 bales cotton, shipped by 
Messrs. P. & Co., per Olinda, S.S., on your account. We hand 
also the draft on your good selves, for cost of the cotton to 
which we beg your protection, ^916 9s. Id.” The plaintiff 
refused to accept the bills, alleging that the former bills were 
in excess of price and also that some of the parcels had been 
disconform to order. He however kept the bill of lading and 
sent it to his broker with instructions to obtain the cotton. 
G., P., & Co. having demanded the cotton under a duplicate 
bill of lading and indemnified the defendants, the latter refused 
to deliver to the plaintiff, and an action was brought accordingly 
for conversion of the cotton. 

The question whether the plaintiff was entitled to recover 
depended on whether the right to the possession of as well as 
the property in the cotton had passed to the plaintiff. For 
even if the property had passed, if the right to the possession 
had not vested in the plaintiff, they could not have succeeded 
in the action. 

In the Queens Bench, Cockbum, C.J., considered the 
authorities conclusive to show that where the consignor sends 
the bill of lading to an agent in this country to be by him 
handed over to the consignee, and accompanies that with bills 
of exchange to be accepted by the consignee, he indicates the 
intention that the banding over the bill of lading and the 
acceptance of the bill or bills of exchange should be concurrent 
parts of one and the same transaction. He thought it a possible 
view that where a foreign agent buying goods, at once ships 
them on account and at the risk of his principal, and calls upon 
the principal to insure the goods, the property would at once 
pass to the consignee (as the risk certainly would). But whether 
the property passed or not he considered the consignor entitled 
to impose conditions on the delivery of possession, and that 

he effectually did impose such conditions by the course he 
took. 


Mellor, J., came to the conclusion that it was the intention 
of the consignors, in sending the bill of lading indorsed in blank 
accompanied by the bill of exchange to their agents, to retain 
the right of property until the bill was accepted. And that the 
agents in sending to the plaintiff the bill of lading accompanied 
by the bill of exchange for acceptance, did so in the confidence 
that he would not keep the bill of lading without accepting the 
bill of exchange; and that on the plaintiff so acting the 
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defendants were entitled on the orders of the consignor’s agents, 
to refuse delivery to the plaintiff. 

Hannen and Hayes, JJ., concurred, the latter indicating an 
opinion that the property as well as the right to the possession 
remained with the consignors. 

In the Exchequer Chamber the judgment of the Queen’s 
Bench was confirmed by the Court, consisting of Kelly, C.B., 
Willes, J., Channell, B., Montague Smith, J., and Cleasby, B. 
The three first named agreed that the intention was only to 
transfer the property conditionally. Montague Smith, J., was 
of opinion that the judgment of the Queen’s Bench should be 
affirmed. Cleasby, B., expressed a doubt, but did not formally 
dissent from the judgment of the rest. 


Jus disponendi. Before stating the judgments on appeal to the House of 

Lords in this case, I must explain the meaning of a phrase 
which I have hitherto avoided as unnecessarily multiplying 
expressions to denote the same idea. The expression jus 
d'i6ponendi properly denotes the property (general or special) 
accompanied by the right of possession, but is sometimes in¬ 
correctly applied to the latter right alone. The expression also 
conveys a caution against the assumption that the property is 
necessarily accompanied by the risk. Reservation of the jus 
disponendi merely means imposing a condition precedent 
upon the transfer of the property. 


Shepherd v. 
Harrison. 

Appeal to House 
of Lords, 1871. 


On the appeal. Lord Chelmsford (L. R. 5 H. L. 123), after 
recounting the facts, said,—“ The question is, whether under 
these circumstances the plaintiff was entitled to the possession 
of the goods. The question with regard to the property may 
perhaps be a different question ; but the question now is, 
whether he was entitled to have the possession of the goods on 
the production of the bill of lading, and whether the defendants 
are liable to an action of trover for refusing to deliver the cotton 
to him, and for delivering it to P. & Co.” After referring to 
the cases of Walley v. Montgomery , Coxe v. Harden , and 
Moakes v. Nicolson, he observed that in Mr. Benjamins 
treatise on Sale, a book which he referred to as very ably 
written, the authorities on the subject of reservation of the jus 
disponendi are all collected, and the whole matter is summed 
up clearly and distinctly in the following passage “ The 
following seem to be the principles established by the foregoing 
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authorities: first, where goods are delivered by the vendor, in 
pursuance of an order, to a common carrier for delivery to the 
buyer, the delivery to the carrier passes the property, he being 
the agent of the vendee to receive it, and the delivery to him 
being equivalent to a delivery to the vendee; secondly, where 
goods are delivered on board of a vessel to be carried, and a bill 
of lading is taken, the delivery by the vendor is not a delivery 
to the buyer, but to the captain as bailee for delivery to the 
person indicated by the bill of lading as the one for whom they 
are to be carried. This principle runs through all the cases 
and is clearly enunciated by Baron Parke and by Mr. Justice 
Byles in Wait v. Baker (2 Ex. 1) and Moahes v. Nicolson (19 
C. B. N. S. 290).” 

Lord Westbury (p. 128), said that the effect of P. & Co. 
delivering the cotton to the captain of the Olinda, and taking 
from him the ordinary bill of lading to their own order was, in 
law and according to mercantile usage, that they controlled the 
possession of the captain, and made the captain accountable to 
deliver the cotton to the holder of the bill of lading. “ The bill 
of lading was the symbol of property, and by taking the bill of 
lading they kept to themselves the right of dealing with the 
property shipped on board the vessel. They also kept to them¬ 
selves the right of demanding possession from the captain. 
They had therefore all the incidents of property vested in 
themselves. Now that was by no means inconsistent with the 
special terms of the shipment, namely, that the cotton was 
shipped on account of and at the risk of the buyers. That is 
perfectly consistent with the property, as evidenced by the bill 
of lading, remaining in the possession of the vendors of the 
cotton in question. 

** Then if that be so, it is incumbent on the buyers to adduce 
circumstances to control the legal effect of that transaction, 
and to show that the evidence of ownership and of the right to 
deal with the property consequent on the authority of the bill 
of lading, are controlled by other facts, and that it was not 
intended to retain the right of possession, and the interest in 
the property shipped, and the right of disposing of it, in the 
holder of the bill of lading. Undoubtedly the obligation to 
show this lies upon the individual who contradicts what 
would otherwise be the ordinary legal conclusion from that 
transaction.” 

Then, after commenting on the circumstances and the mode 
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in which the documents were transmitted, he concludes:—“ I 
- think the truth of the case was this, that the two documents 
were originally intended to be dependent the one on the other, 
and that they were sent together under the conviction and in 
the confidence that the bill of exchange would be accepted and 
returned to the sender in consideration of the bill of lading. 
That however was not done, and therefore I take it that the 
bill of lading acquired in that manner gave no right of property 
to the present appellant (the plaintiff), and that the judgment 
of the Court below was therefore correct, and ought to be 
affirmed.” 

Lord Colonsay thought that the plain meaning and intention 
ot the parties was, that the bill of lading should be retained 
only if the bill of exchange were accepted, and therefore it was 
incumbent on the plaintiff, if he meant to refuse the acceptance 
of the bill of exchange, to return also the bill of lading; and 
was, therefore, clearly of opinion that the judgment of the 
Court below was correct. 

Lord Cairns said that in order to succeed the plaintiff must 
show that at some period or another the property in this cotton 
passed to him, and that the first question necessary to ask 
was,—When did the property pass to the plaintiff ? “ In the 
invoice the goods are described as being shipped on account 
and at risk of the plaintiff. But along with the invoice a bill 
of lading was taken from the captain making the cotton 
deliverable not to the plaintiff, but to the shipper on board. It 
is perfectly well settled that, in that state of things, the entry 
upon the invoice stating the goods to be shipped on account 
aud at the risk of the consignee is not conclusive, but may be 
overruled by the circumstance of the jus disponendi being 
reserved by the shipper through the medium of the bill of 
lading.” He had no doubt that by what was done at Pernam¬ 
buco the intention of the shipper, which was communicated to 
the consignee by the letter informing him that the bills of 
lading and bills of exchange had been transmitted together 
to the agent of the shipper in Liverpool, was that the shippers 
of the cotton should remain, and that they did remain masters 
of the property. Then as to whether there was any change of 
property made by what was done at Liverpool, he thought that 
“ when one merchant in this country sends to another, under 
circumstances like the present, a bill of lading and a bill of 
exchange, it is not at ail necessary for him to say in words: 
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We require you to take notice that our object in enclosing these 
bills of lading and bills of exchange is, that before you use the 
bills of lading you shall accept the bills of exchange. Merchants 
know perfectly well what they mean when they express them¬ 
selves, not in the language of lawyers, but in the language of 
courteous mercantile communication ; and I do not think that 
any merchant in England receiving a bill of lading and a bill of 
exchange under these circumstances, when he came to reflect 
on the matter, would feel auy doubt that he could not retain 
the one without accepting the other. ... I think the con¬ 
clusion come to in the Courts below was perfectly right. I 
believe that what was done in Pernambuco did not vest the 
property in the plaintiff, and that what took place in Liverpool 
did not vest the property in him, but that the property 
remained in the shippers; and the action therefore, in my 
opinion, ought to fail.” 


Part V. 



In Garbaron v. Kreeft (1875, L. R. 10 Ex. 274), the question Garbaron v. 
was whether the property had passed to the defendant as pur- hrtc f L 
chaser, in 400 tons of iron ore shipped at Cartagena on board a 
vessel called the Trowbridge. 

The defendant bought from one M. all the ore of a certain 
mine in Spain, to be shipped by M. f. o. b. at Cartagena, on 
ships to be chartered by defendants or by M. . . . “You (M.) 
binding yourself to load the said vessels chartered by you when 
they arrive on your side, and also such vessels as we may 
charter. Payment for the ores to be made by your drafts upon 
us at 14 days date if drawn against B./L. t at 3 months date if 
drawn against charter; if the latter mode of payment is adopted 
you are bound to send us with advice of each draft an attested 
certificate that the quantity of ore drawn for is actually in 
stock; and that this ore is to be considered cur property, &c.” 

In March, 1872, when the Trowbridge , one of the ships char¬ 
tered by the defendants, arrived at Cartagena, the payments 
that had been made exceeded in amouut the price of all the 
ore shipped and to be shipped in all the vessels chartered and 
not loaded ; so that had M. shipped ore on the Trowbridge, he 
would have been entitled to no payment from the defendants 
in respect of it. He had ore which he could and ought to have 
so shipped, taking bills of lading to the order of the defendants. 

Instead of doing this, he, on the 8th of April, and before any 
ore was put on board the Trowb'idge , picked a quarrel with 
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the defendants, telegraphed to them that he would not load the 

Trowbridge on their account, and though they telegraphed to 

him threatening him if he did not, he loaded the Trowbridge 

and took bills of lading making the shipment to be by one S. 

(a fictitious name), and the cargo deliverable to S.’s order. 

He then indorsed S.’s name and his own on the bill of lading 

© 

and pledged it to the plaintiffs. By the terms of the charter- 
party the captain was to sign bills of lading as presented. The 
question was whether the plaintiffs or defendants were entitled 
to the cargo, and according to the judgment delivered, this 
depended on whether the property in the ore had become 
divested out of M. and vested in the defendants, either by the 
operation of the contract itself, or by the acts of M. in placing 
it on board the chartered ship. 

Bram well, B., after stating the facts to the above effect, and 
after observing that notwithstanding the terms of the contract 
as to the property passing on payment being made, it was 
impossible that any quantity of ore which had not been specifi¬ 
cally ascertained should become the property of the defendants, 
and after referring to Ogle v. Atkinson, as showing that the 
taking of the bill of lading to shipper’s order would not have 
divested the property out of the defendants if it had passed 
to them, said that the question was reduced to this:—“Did 
the property pass on actual shipment, the shipper having no 
right to ship except to pass the property, and having no right 
to retain possession for any lien for the price or otherwise, but 
taking, when he does take it, a bill of lading, deliverable other¬ 
wise than to the defendants, to whom it ought to have been 
made deliverable ? ” Then, after commenting on Ellershaiv 
v. Magniac, Turner v. Liverpool Dorks, Fulke v. Fletcher , 18 
C. B. (N. S.) 400, Wait v. Baker , and Moakes v. Nicolson, 
he said :—“ The cases seem to me to show that the act of ship¬ 
ment is not completed till the bill of lading is given ; that if 
what is shipped is the shipper’s property till shipped on account 
of the shipowner or charterer, it remains uncertain on whose 
account it is shipped, and is not shipped on the latter’s account 
till the bill of lading is given deliverable to him.” He there¬ 
fore gave judgment for the plaintiffs. 

Oleasby, B., also gave judgment for the plaintiffs, stating the 
effect of the authorities as follows (p. 285) :—“The delivering 
of "oods contracted for on board a ship when a bill of lading is 
taken is not a delivery to the buyer, but to the captain as 
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bailee to deliver to the person indicated by the bill of lading, 
and this may apply equally when the ship is the ship of the 
vendee.” He also considered that the clause in the charter- 
party which authorised the captain to sign bills of lading as 
presented, if it did not give the bond fide holder of the bill 
of lading a title by estoppel against the defendant, much 
strengthened the conclusion that M. acted throughout with 
reference to the power so reserved to him. 

Kelly, C.B., gave judgment for the plaintiffs on the sole 
ground that the authority given by the defendants by the terms 
of the charter-party created an estoppel in favour of the bond 
fide holder of the bill of lading. He, however, considered that 
the ore became the property of Kreeft as soon as he had ac¬ 
cepted beyond the amount of the price, and it had been sepa¬ 
rated from the bulk of the stock—so that, but for the estoppel, 
the property, in at least the ore put on board, would have 
passed to Kreeft. 

It does not, however, appear whether there was any act of 
separation from the stock by M. before he intimated that be 
would not ship for the defendants, and if there was it does not 
appear that such act was in pursuance of any term of the 
contract. The judgment of the majority appears therefore to be 
the one more in harmony with the authorities. The case is 
distinguishable from Ogle v. Atkinson in this, that it is there 
stated by the consignors that the captain of the ship, which was 
the plaintiffs own, received the goods on behalf of the plaintiff, 
and as being the plaintiff’s own goods. In Garbaron v. Kreeft 
on the other hand it does not appear that there was any express 
understanding on the part of the captain as to the purpose of 
the shipment. 


Part V. 
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In Ogg v. Shuter, the Court of Appeal (Nov. 23,1875,1 C. P. Ogg r. Shuur 
D. 47, 50) laid down the following principle as to the nature and 
extent of the right which has been called the jus disponendi :— 

“We think this much is clear, that where the shipper takes 
and keeps in own or his agent’s hands a bill of lading in this 
form (i.e. y deliverable to his own order) to protect himself, this 
is effectual so far as to preserve to him a hold over the goods 
until'the bill of lading is handed over on the conditions being 
fulfilled, or at least until the consignee is ready and willing and 
offers to fulfil these conditions, and demands the bill of lading. 

And we think that such a hold retained under the bill of lading 
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Mirabita v. 
Imperial 
Oltom in Bank. 


is not merely a right to retain possession until those conditions 
are fulfilled, but involves in it a power to dispose of the goods 
on the vendee’s default, so long at least as the vendee continues 
in default.” Where the bill of lading has been dealt with by 
the vendor merely to secure the contract price (as where he 
sends forward the bill of lading with a bill of exchange at¬ 
tached with directions that the bill of lading is not °to be 
delivered to the purchaser until acceptance or payment of the 
bill of exchange), then upon payment or tender by the purchaser 
of the contract price, there is a performance of the condition 
subject to which the appropriation is made, aud the property 
does upon such payment or tender pass to the purchaser 
(■Mirabita v. Imperial Ottoman Bank , L. R. 3 Ex D 164 
C. A.). * ’ 


Summary of 3 he points decided by the cases above referred to in regard 

principles i 11 i ^ p # ® 

relating to ^ne tiansrer or property on shipment of goods may be shortly 

shipment of stated as follows :— 

goods# 

1. The determining circumstance is the intention of the 
shipper: the critical epoch is the completion of the act of 
shipment by the shipper obtaining the captain’s signature to 
the bill of lading. This principle runs through all the above 
cases, and is further illustrated by the case of Fallce v. Fletcher , 
18 C. B. (N. S.) 400. 

2. The intention may be to create a conditional appropriation 
of the goods shipped, to the fulfilment of the order or contract 
and a conditional transfer of the property and right of possession 
in the same goods, and this intention, if expressed in accordance 
with mercantile usage, will receive effect {Shepherd v. Harrison; 
Oyy v - Shnter; Mirabita\ v. Imperial Ottoman Bank). 

3. The intention of the contract or order under which the 
shipment takes place is important not only to show the 
authority for the shipper’s acts, but also to assist in inferring 
the intention of those acts {The Constantia ; Wilmhurst v. 
Bowke ; Brown v. Hare; Moakes v. Nicolson). The contract 
is, however, not conclusive, as the shipper may have intended to 
break it, and in that case, if he is not divested independently of 
the shipment, the shipment will not divest him {Ellenshaw v. 
Magniac; Brandt v. Boultby; Wait v. Baker; Garbaron v. 
Krecft). 

4. Primd facie the intention of the shipper in delivering the 
goods on board is that they should be carried by the captain as 
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bailee for the person indicated by the bill of lading : and this 
whether the ship is a general ship, a ship chartered by the 
consignee; or even the consignee’s own ship (Wait v. Baker; 
Moakes v. Nicolson ; Turner v. Liverpool Dock Go.; Ga,r- 
baron v. Kreeft). 

5. If, however, the shipper of goods from abroad takes the 
bill of lading to his own order; or (what is practically the same 
thing) to blank order, and immediately endorses and sends it to 
the consignee, it is presumed, if consistent with the contract 
and other circumstances, that he intended the same thing as if 
he had taken the bill of lading in the name of the consignee at 
once {Walleyv. Montgomery; Van Casteel v. Bowker ; Brown 
v. Hare). 

6. If A. (the shipper from abroad) having executed an order 
of B. (a merchant in this country) for the purchase of goods, 
takes the bill of lading to shipper’s order, and sends it indorsed 
to his own agent in this country, and the latter sends it to B. 
in a letter enclosing a bill of exchange, aud requesting that the 
same be returned accepted ; the presumption, founded on mer¬ 
cantile usage, is that the acceptance of the bill of exchange is a 
condition precedent to the vesting in B. of the right of pro¬ 
perty and possession under the bill of lading {Shepherd v. 
Harrison; Ogg v. Shuter). 

7. But no such presumption arises from a request by the 
foreign merchant to the protection of his drafts in a letter sent 
direct to the merchant on whose orders the goods were pur¬ 
chased, and enclosing the bill of lading indorsed or unindorsed 
(Coxe v. Harden; Kay v. Cotes worth; Exp. Banner , re 
Tappenbeck, 24 W. R. 476); unless the latter expressly refers 
to an indorsed bill of lading sent to his own agent {Brandt v. 
Boultby). 

8. The foreign shipper may also create a special property in 
the goods by taking the bill of lading in his own name, and 
endorsing it to a purchaser of a bill of exchange for the price; 
and this appears to be adopted at New Orleans as the mode 
by which the merchant there protects himself in making pur¬ 
chases with his own money upon orders from abroad {Jenkyns 
v. Brown). 

9. Where buyer and seller are both in this country, the pre¬ 
sumption of an intention to transfer the property uncondition¬ 
ally, arising from the seller sending the bill of lading direct to 
the buyer, is easily rebutted by evidence of circumstances show- 
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p ART v. mg that the intention was to transfer the property subject only 

a condition precedent ( Moalces v. Nicolson). And the bill 
of lading taken in the consignees’ name but not delivered 
creates no presumption of an intention to transfer the property 
unconditionally ( Sheridan v. ]S r eiv Quay Co., 4 C. B. N S 
618). 

10. If the bill ol lading is taken in the shipper’s name for a 
collateral purpose not inconsistent with the intention to pass 
the property at once; and the intention at once to pass the 
property pursuant to the contract is clearly shown, the primd 
facie intention as appearing from the bill of lading will be 
overcome (Joyce v. Sivan). 

Since the former edition of this work the following cases 
have been decided bearing on the subject above discussed :_ 

InfcSus? ewr ' The case of Ex parte Dever > In re Suse, in the Court of 

Appeal, 1884, Aug. 8(13 Q. B. D. 766), raised a question of 

specific appropriation of goods shipped under a credit arrange¬ 
ment. The goods, consisting of teas, were shipped by X., a 
merchant in China, under an arrangement effected between his 
London correspondent M. and another London firm, S. & S. 
The last-named firm were to send X. a letter of credit for 
£20,000, to be used by X. against shipments of tea to London. 
The letter of credit, which was sent by S. & S. to X., stipulated 
that the drafts were to be accompanied by bills of lading, 
invoices of tea, and marine policies, and “ these documents tc 
be surrendered to us against our acceptances.” By the same 
letter S. & S. agree with X., “ and also as a separate engage¬ 
ment with the bond fide holders of the bills,” that they should 
be duly accej^ed on presentation and paid at maturity. Teas 
were shipped accordingly and bills drawn, under the credit, by 
X, upon S. & S. The drafts were discounted by a bank doing 
business in China and London, the bank having seen the letter 
of credit and having the shipping documents handed to them 
attached to the drafts. The drafts were, on arrival in London, 
presented by the London agency of the bank to S. & S. for 
acceptance; and, on acceptance, the documents are given up to 
S. & S. S. & S. having become bankrupt, questions arose upon 
the rights of the bank, and of X. as drawer of the bills, in respect 
of the goods. It was held by the Court of Appeal that the 
bank, having delivered up the documents to S. & S. in accord¬ 
ance with the letter of credit, had no charge on the goods or on 
•their proceeds. But it was held that X., as the drawer of the 
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bills and the actual remitter of the teas, had the right to have Tart 

the teas which remained unsold, and which were represented by - - 

documents still in the hands of S. & £>., applied, so far as they 

would go, in payment of the bills. 

The case of Read v. Payne, before Mr. Justice Kay, Dec. 

1885, 53 L. T. 932, again raised the question of the intention of 
the sending of shipping documents with a bill of exchange for 
acceptance. The question was almost identical with that in 
Shepherd v. Harrison, and was, of course, decided accordingly. 

The effect of a contract to purchase a “ cargo ” of goods of a Purchase 
certain description to be shipped on board a certain vessel, was 6 
very fully considered in the case of Anderson v. Mor ice, where 
an appeal to the House of Lords, through an equal division of 
opinion amongst the Law Peers, resulted in the affirmance of a 
decision of the Court of Exchequer Chamber (reversing the 
decision of the Court of Common Pleas), to the effect that the 
plaintiff, who was the purchaser under the contract, had no 
insurable interest in the cargo. 

The case is reported, L. R. 10 C. P. 58, 609; and 1 App. Ca. 

713. The contract, which was dated 2nd February, 1871, and 
signed by brokers, was as follows :— 

“ Bought for acct. of Messrs. Anderson & Co. (the plaintiff s 
firm), of Messrs. B. A Co., the cargo of new crop Rangoon rice 
per Sunbeam, 710 register, No. 6254 in Veritas, at 9s. lid. 
per cwt. cost and freight, expected to be March shipment, but 
contract to be void should vessel not arrive at Rangoon before 
April, 1871. Payment by seller’s draft on purchase of six 
months’ sight, with documents attached. Brokerage 1 per 
cent.” 

On the 3rd of February the plaintiff effected insurance with 
the defendant, “ at and from Rangoon to any port or place of 
discharge in the United Kingdom or Continent, by the Sunbeam, 
warranted to sail from Rangoon on or before the 1st of April, 
on rice, as interest may appear: amount of invoice to be deemed 
the value: average payable on every 500 bags.” 

The Sunbeam arrived at Rangoon, in ballast, on the 3rd of 
March, and, on the 6th, began to load with rice. On the 30th 
of March, there being 8878 bags of rice already on board, and 
the remainder of the intended cargo, consisting of about 400 
bags more, having been taken alongside in lighters, she filled 
and sank. Subsequently the captain signed bills of lading in 
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respect of the rice which had been actually placed on board. 
Messrs. B. & Co. drew bills of exchange for the price mentioned 
in the bills of lading which were accepted and paid by the 

plaintiff after he had notice of the sinking of the vessel and 
the rice. 

An action having been brought by the plaintiff against the 
underwriters, upon the policy, the question was whether the 
plaintiff had an insurable interest in the rice on board. 

The Court of Common Pleas, consisting of Coleridge, C.J., 
Brett and Denman, JJ., gave judgment to the effect that, 
although by the terms of the contract the plaintiff purchased 
and therefore undertook to accept “the cargo per Sunbeam” 
and was entitled to reject a part cargo if offered him; yet the 
purchaser might have elected to treat what was on board as a 
cargo, and have insisted upon its actual delivery: and that such 
right gave the purchaser an insurable interest in the rice 
actually on board. “From the fact,” they say, “of the ship 
being designated in the contract, and thereby agreed by both 
buyers and sellers to be the recipient of the rice to be appro¬ 
priated to the contract, we are of opinion that there was such 
an appropriation of the rice on board to the contract as to 
prevent the sellers from withdrawing that rice without the 
consent of the buyer. We think that the executory contract 
as to any rice had become, as to the rice which was on board, a 
contract attaching to that specific rice. We agree that that 
does not determine the question whether the property in the 
rice had passed to the purchaser. Although the plaintiff 
could not have been forced, if the ship had sailed and arrived 
with only so much of a full cargo on board as was shipped and 
lost, to accept so much as was on board, yet we are of opinion 
that he would have had the legal option of requiring actual 
delivery of it. The sellers could not have withdrawn what was 
on board without breaking their contract with the plaintiff. 
They could not, if the ship had arrived, have defended an 
action for non-delivery on demand, by saying that they were 
not bound to deliver what had arrived on board the Sunbeam , 
because their agents had not shipped or had been prevented 
from shipping an entirely full cargo. The purchasers might 
have elected to treat what was on board as a cargo, and have 
insisted upon its actual delivery.” 

On appeal to the Exchequer Chamber (before Bramwell, B., 
Blackburn and Lush, JJ., Pollock and Amphlett, BB., and 
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Quain. J.), the judgment of the Court of Common Pleas was 
reversed, all the judges, with the exception of the last named, 
concurring in the reversal, though on somewhat different 

grounds. 

Mr. Justice Quain considered (chiefly on the ground that the 
price was to include “ cost and freight,” without mention of 
»insurance ”) that the contract was to be construed as implying 
a special term that the rice was to be at the risk of the pui- 
chaser as soon as placed on board. He does not however 
appear to have thought that the property in any portion of the 
rice had passed, nor does he appear to have agreed with the 
theory of the Court below as to a specific appropriation of the 
bags on board. 

Blackburn and Lush, JJ., who delivered a joint decision, 
stated that all the judges agreed in thinking it was the plain 
intention of the parties to the contract, that from the time the 
lading was complete, at least, the rice was to be at the risk of 
Anderson, and that it was not material to consider whether he 
would have had the full property before the drafts were 
accepted. “ But,” they continued, “there remains the disputed 
question whether each separate bag was at the risk of Anderson 
from the time it was put on board the Sunbeam, or whether 
it remained at the risk of the seller until the whole intended 
loading was complete, and the shipping documents were ready, 
or at least everything was done to enable them to make out 
the shipping documents ? This, we think, depends entirely on 
the intention of the parties to the contract, as appearing from 
it.” Then after observing that it was quite competent for 
parties to make special terms as to the passing of the risk, 
whether a condition precedent for payment being made, or for 
the passing of the property, had been fulfilled or not, they cite 
the passage above quoted (p. 339, supra) from Blackburn as to 
the presumption of intention with regard to transference of the 
property: and they continue :—“ Now the completing the 
lading so that the shipping documents could be made out 
seems to us a thing to be done by the vendor for the purpose 
of putting the goods into a deliverable state, or, to substitute 
the language of Sir C. Cresswell, 1 an act to be done by the 
seller for the benefit of the buyer, to place the goods in a state 
to be delivered, and, therefore, “ until he has done it the pro- 


1 Referring presumably to Gilmore v. Supple , 11 Moo. P. C. p. 651. 
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perty does not pass.” They accordingly held the 'pri'md facie 
rule of construction to be that the parties intended that the 
risk should become that of the buyer, Anderson, when, and 
not until, the whole lading was complete, so as to enable the 
shippers by getting the shipping documents, to call on the 
buyer to accept and pay for the cargo; and they held that there 
was nothing in this contract to rebut the presumption that 
such was the intention. They proceed to discuss the pro¬ 
position of the Court below that the putting the bags of rice 
on board the Sunbeam “was such an appropriation of the rice 
on board to the contract as to prevent the sellers from with¬ 
drawing that rice without the consent of the buyer,” and they 
show that the proposition involves reasoning in a circle. If it 
was the intention that a bag once placed on board should not 
be removed without the consent of the buyer, it was the 
intention that the placing on board should be an appropriation 
and vice versa. They then discuss the application of Sjxcrkes 
v. Marshall and show very clearly the distinction between the 
cases. They point out that the judgment in that case pro¬ 
ceeded on the ground that the letter mentioning the particular 
vessel by which the shipment was being made (a shipment 
which was in due course completed before the letter was acted 
on) was an appropriation by the seller, assented to by the 
buyer (by his instructing his agent to effect the insurance) ; and 
in regard to the short shipment and misrepresentation as to 
the port of destination, they observe,—“ It ma} r be, though it 
is not quite clear, and the Court did not determine it, that these 
facts gave Sparkcs a right to undo the appropriation to him 
and to divest the interest already vested in him, but he never 
did so. The decision we think involves the position that the 
underwriters had no right to call upon Sparkes to exercise, for 
their benefit after the loss, his right, if he had it, to undo and 
divest an interest vested in him before the loss. But this is a 
very different proposition from saying that the assured had a 
right, after the loss, to vest in himself a right not vested in him 
before the loss, and so to incur a liability to pay at the under¬ 
writer’s expense. We do not think he could do so.” 

The judgment concurred in jointly by Bramwell, Pollock, 
and Amphlett, BB., though less elaborate in argument, was 
practically to the same effect. “By the contract,” they say, 

“ between the plaintiff and the sellers of the rice, the plaintiff 
was to have the cargp of the Sunbeam , and pay for it by 
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act in fulfilment of the contract and authorised by the pur¬ 
chaser, or a mere act by the seller in preparation for fulfilling 
the contract. The effect of the decision of the Exchequer 
Chamber is to hold the act to be one of the latter category. 
On the whole, I venture to think the weight of argument, 
as well as of numbers, is on the side of the decision which 
ultimately stood affirmed. 

A case of insurable interest in a “ cargo,” in which there is at 
first sight a resemblance to Anderson v. Morice , was decided 
otherwise by the Judicial Committee of the Privy Council on 
appeal from the Supreme Court of South Australia. The case 
is the Colonial Insurance Co. of New Zealand v. Adelaide 
Marine Insurance Co., 1886, Dec. 18, 12 App. Ca. 128. Here 
the sale contract was made by a verbal acceptance by M. & Co. 
of a proposal from the New Zealand Grain Agency, to supply a 
cargo of wheat for a vessel called the Duke of Sutherland “at 
Timaru at 4s. Id., free on board,” provided she had sailed for 
that port, sacks 9/?. M. & Co. were the charterers of the vessel, 
and they insured the cargo with the plaintiffs, who again re¬ 
insured part of their risk with the defendants. The vessel had 
stranded before leaving Timaru and before the completion of 
the loading, and the bags on board, 10,500 out of what would 
have been a full cargo of 13,000, were lost. The point was 
taken that M. & Co. had not, and therefore the plaintiffs had 
not, an insurable interest. The Court distinguished the case 
from Anderson v. Morice, on the grounds that M. & Co., the 
purchasers, were themselves the charterers of the vessel, and 
not purchasers of a cargo to be shipped under bills of lading ; 
whereas in Anderson v. Morice, the sellers, in putting the rice 
on board the Sunbeam were not delivering it to the purchaser 


(Anderson), but were putting it on board a vessel of which they 
(the sellers) were the charterers, for the purpose of completing 
a cargo which they had agreed to sellthe purchaser’s right in 
that case depending on the shipping documents which were to 
be under the direction of the sellers. By the vendors’ contract 
in the case now before the Court, they were to put the wheat 
free on board for the charterers (purchasers), and when put on 
board the master would receive it for the purchasers and hold 
it for them. In Van Casteel v. Booker (2 Ex. 699) it had been 
correctly stated by Baron Parke that “ a delivery on board a 
purchaser’s ship is a delivery to him.” In the opinion of the 
Court the rule applies to a delivery of goods in part performance 
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of a contract as well as to a delivery of the whole quantity con¬ 
tracted for. Even if the sellers had failed to perform their 
whole contract the purchasers might have elected to take the 
bags delivered in part performance of the contract. They had 
accordingly an insurable interest in each bag when placed on 
board. 

Another class of cases which deserve separate consideration 
is that of a contract for building a ship. 

It is usual in such contracts to stipulate for the payment of 
the price by instalments payable at certain stages in the ad¬ 
vancement of the work, and also that the building is to be done 
under the superintendence of the purchaser’s agent; and it 
was laid down as law in Woods v. Russell (5 B. & Aid. 943, 946), 
that where such stipulations were made, the payment of the 
instalments had the effect of specifically appropriating to the 
buyer the ship in progress under the contract, subject to the 
vendor’s lien for the remaining instalments. The subsequent 
cases of Clarke v. Spence (4 A. & E. 448), and Wood v. Bell (5 
E. & B. 772,6 E. & B. 355), were decided on this principle. All 
the cases proceed on the principle that the whole question is,* what 
was the intention of parties , and these stipulations were held 
to give rise to a presumption that the property was intended to 
pass. It is however much the more convenient course that the 
passing of the property should be expressly stipulated for, and 
it is now very commonly expressly stipulated in such contracts 
that the ship during the progress of the work, and the materials 
(so soon as they are identifiable) whether fitted into the ship or 
not, shall be the property of the purchaser. 

In the absence of such an express stipulation as last mentioned, 
the question of property in the materials was somewhat difficult. 
In Woods v. Russell (5 B. & Aid. 943) it was decided that the 
property in a rudder and cordage which had been bought for 
the ship, had passed to the purchaser as part of the ship. In 
Wood v. Bell (5 E. & B. /72, 6 E. & B. 355) the question was 
considered with regard to a variety of things and materials be¬ 
longing to or destined for the ship. In the judgment of the 
Exchequer Chamber delivered by Jervis, O.J., as reported in the 
Law Journal (which appears the more complete report) the cri¬ 
terion is laid down as follows “ The contract is for the purchase 
of a ship, not for the purchase of everything in use for the making 
of a ship. I agree that those things which have been fitted to 
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and formed part of the ship would pass even though at the moment 
they were not attached to the vessel, but I do not think that 
those things which had been merely bought for the ship and in¬ 
tended for it would pass to the plaintiff. Nothing that has not mne 
through the ordeal of being approved as part of the ship passes in 
my opinion under the contract.” According to this decision 
the judgment in Woods v. Russell as to the rudder and cordage 
could only be supported, if at all, on the ground of facts which 
do not appear in the report. The vessel was launched within 
a few days, and it is not improbable that there were circum¬ 
stances showing that the rudder and cordage had become part 
of the ship. But the mere destination is not sufficient without 
a special term in the contract that the property in materials is 
to be in the purchaser. The judgment on this point in Wood 
v. Bell, is in accordance with Ex parte Asthv.ry, Tripp v. 
Armitage, and the other cases as to chattels forming part of the 
soil referred to at p. 9, supra. In regard to materials intended 
for the ship, the question, assuming the property in the ship to 
have passed, is precisely the same as it would be in regard 
to chattels in connection with a contract for building or exe¬ 
cuting works upon land, such as a contract for constructing a 
railway, Ac. 

It may here be observed that jiny difficulty which might be 
suggested in regard to the property passing by an executory 
contract for the building of a ship, owing to the provisions of 
the Merchant Shipping Act (17 A IS Viet. c. SG, ss. 19, 55, 57), 
as to the registration of a “ British ship ” and the sale of 
registered ships according to the forms therein prescribed, is 
obviated by the judgments delivered in the Court of Appeal in 
the case of Union Bank of London v. Lenanton , 3 C. P. D. 
243. That was a sale to a foreign purchaser of a ship 
which was never intended to be a British ship ; and this, in the 
judgment of Cockburn, C.J., was sufficient to decide the 
question. But the reasoning of Bramwell, L.J., and Brett, L.J., 
conclusively shows that the provisions of the Act so far as relates 
to the validity of a sale cannot apply to an unregistered ship. 
In the same case it was decided that the ship in question which, 
bcinrr unregistered, was not a British ship within the Merchant 
Shipping Act, was a “ship” within the exception of the Bills of 
Sale Acts (see p. 1GS, ante). 

An important case decided by the House of Lords on appeal 
from Scotland, in regard to the effect, on bankruptcy, of a ship- 
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building contract, is Seath v. Moore, H. L. 1886, March 8, 11 

App. Ca. 350. The result is to confirm the decisions in. Woods s-V-' 

v. Russell (except as to the rudder and cordage), Clarice v. 

Spence , and Wood v. Bell; and to show that by reason of the 
Mercantile Law Amendment (Scotland) Act (19 & 20 Viet, 
c. 60, s. 1) the principle of these cases, settling the right to the 
chattels as between purchaser and trustee in bankruptcy, 
applies in Scotland as well as in England. To appreciate this 
case it is important to attend to the original differences in the 
laws of Scotland and England and the change made by the 
Mercantile Law Amendment Act. This is compendiously and 
carefully stated by Lord Blackburn, 11 App. Ca. p. 370, as 
follows :—“ As I understand the Civil Law, the property is not 
transferred without delivery, and consequently, unless there was 
an actual, or perhaps constructive delivery, the property remained 
the property of the seller, and his creditors might seize it. But 
though this was so, yet when things had gone so far as that, 
according to the true construction of the contract in each case, 
there was perfecta emptio, there was a, jus ad rem transferred 
to the purchaser, though as between the purchaser and the 
creditors of the vendor a complete property, remained in the 
vendor; there was a property, though not a complete one, 
transferred to the purchaser, such that the risk of loss and the 
chance of gain were both transferred to the purchaser, so that 
the property remaining in the vendor was as between him and 
the purchaser not a complete property. The Scotch law, as I 
understand it, followed the Civil Law; though there was a 
perfect sale transferring the risk of loss, and the chance of gain, 
and giving the purchaser an interest in the thing so as to enable 
him, as against the vendor, to enforce delivery, yet, unless there 
was a delivery actual or perhaps conventional, the creditors of 
the vendor might seize the thing. An alteration was made in 
the law in this respect by the Mercantile Law Amendment Act, 

1856. 1 * Where goods have been sold, but the same have not 
been delivered to the purchaser, and have been allowed to 
remain in the custody of the seller, it shall not be competent 
for creditors — by any process including sequestration — to 
attach such goods as the property of the seller, to the effect 
of preventing the purchaser or others in his right from enforcing 
delivery of the same.’ I do not think,” Lord Blackburn con- 
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tinned, “ this enactment has the effect of saying that the 
property shall pass ; but when a sale has proceeded so far that 
the purchaser has a right to enforce the delivery, it renders the 
distinction between the right of the purchaser, and that of one 
to whom, under the law of England, the property had passed, 
merely a nominal distinction not affecting the substantial 
rights” 

The question in the case arose between the (respondent) 
trustee in bankruptcy of the estate of Campbell & Co., 
engineers, and (the appellants) Seath & Co., shipbuilders, out 
of certain contracts for making, fitting, and fixing into certain 

O ' O 7 o 

vessels, boilers and engines as specified in the contracts. In 
some of these contracts there was a stipulation for payment by 
instalments at certain stages of the work ; but there was no 
clause expressly vesting in the purchaser the property in any 
partially constructed engines or in any materials. 1 According 
to the construction put by the Court on the Act, goods “ sold ” 
must be goods to which the purchaser has acquired the complete 
jus ad rem : and the goods in dispute, consisting of articles 
which had not reached the stage of completion contemplated as 
furnishing a criterion of payment of any instalment, and of parts 
of, or materials destined for engines, which had not been fixed 
or in aDV way appropriated by mutual consent to the fulfilment 
of the contract, were accordingly not sold within the meaning of 
the Act. In the opinion of Lord Watson the chattels were, 
some of them, mere “ desjecta membra ” of boilers and engines, 
and some of them articles so far completed and existing in 
forma specified, that there might have existed in the purchaser 
a personal right to insist for delivery if the parties had intended 
and agreed that at the time fixed for making a certain payment, 
the contract work so far as then completed and existing in 
forma specified , should be sold to the purchaser. But he 
thought that “ in order to constitute an agreement to that 
effect, it must appear that the purchaser consented to accept 


1 There was a subsequent agree¬ 
ment (apparently made when ap¬ 
prehensions were entertained as to 
Campbell & Co.’s solvency) which 
stipulated that “upon a payment 
being made on account of any such 
contract, the portions of the subject 
thereof, so far as constructed, and all 
materials laid down for the purpose 


of constructing the same, shall be- 
come, and be held as being, the ab¬ 
solute property of the said Seath & 
Co. ; ” but Lord Blackburn briefly 
disposes of this by observing it was 
not an agreement for sale , but an 
attempt to bargain for a pledge or 
security. 
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of the subject in the same condition in which it then was as 
part of the completed subject which was to be subsequently 
delivered to him by the seller under the contract of sale.” It 
is to be observed that Lord Blackburn does not express any 
opinion to restrict the power in Scotch law to make a contract 
which may give the right ad rem specijicam at a stage where 
something remains to be done to render it complete as the thing 
bargained for. He says (p. 380) So far as I understand the 
laws of the two countries, the same circumstances and considera¬ 
tions which, in England, sustain the inference that a chattel has 
been “sold” to the effect of passing its property to the vendee, 
will, in Scotland, generally be sufficient to sustain the inference 
that it has been “sold ” to the effect of transferring the risk to 
the purchaser, and gives him a jus ad rem , enforceable against 
creditors of the seller under the Act of 1856.” 


I apprehend it is still open, according to the law of England 
and possibly according to the law of Scotland, to maintain thal 
by appropriate words expressing the intention in a contract oi 
sale, chattels or materials which are capable of being identified 
as destined (although the destination is that of one of the parties 
only) for the fulfilment of the contract shall at any time 
specified be the property of the purchaser, that intention will 
receive the effect of creating a jus ad rem in the purchaser 
enabling him to insist-although the article is not complete for 
delivery or tender in fulfilment of the contract—on the specific 
article being worked up or completed to carry out the contract 
There may be circumstances, quite apart from insolvency, where 
such a right may be important,* and I should think the right 
not less a jus ad rem,, although it is subject to defeasance 
by the purchaser rejecting the article, if not ultimately 

Zf /Z n SatiSfy thG C ° ntraCt In the of 

Banbury , dc., My. Go. v. Daniel, 1884, Dec. 13, 33 W. R 321 

f ° r makin ° a railwa y stipulated that the engineer 
should from tune to time certify the amount due to the con¬ 
tractor in respect of work and materials at the rate of 90 per 
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1 E.g. A particularly fine cast¬ 
ing might he turned out for the 
purpose ; and the purchaser might 
insist upon having it; although the 
vendor wished to use it for some 
other purpose. It is to be observed 
that a seizure clause on bankruptcy 


cannot have any operation on things 
which do not become vested in the 
purchaser independently of the 
bankruptcy. Ex parte Barter , Ex 
parte Black, In re Walker, 1884 
May 2G, 26 Ch. D. 510. ' 
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cent, upon their value according to a schedule of prices. Certain 
' loose materials had been taken into account in the certificates 
furnished, but the amounts certified had not been paid by the 
railway company. On the contractor proceeding to remove 
these materials the company brought an action to restrain him ; 
and Pearson, J., held that on a true construction of the contract 
the materials included in the certificates had become the 
property of the company, and restrained the contractor from 
removing them. 


SECTION III.—OTHER QUESTIONS OF CONSTRUCTION AND EFFECT 
GOING TO THE ESSENCE OF THE CONTRACT. 

Among the various other questions which may arise touching 
the construction and effect of contracts of sale, I here confine 
myself to those which go to the essence of the contract; that is 
to say, those which relate to the primary objects of the contract 
as a contract of sale. 

To explain the bearing of several of the cases to be here 
commented on, I must anticipate certain points as to the obli¬ 
gations arising out of the contract of sale, and breaches of the 
contract. 

In every contract, where the consideration for the promise 
made by the one party (A) is a promise by the other (B.) it is 
a condition precedent to the right of A. to exact performance, 
that B. has performed, if the time for performance is past,—is 
ready and willing to perform, if the times for performance arc 
concurrent,—or is willing to perform and not incapacitated 
from performing, if the time for performance is future,—the 
promise on his part. It becomes therefore important, in many 
cases, to consider whether, upon a true construction of the 
contract, the promise by B. goes to the whole consideration for 
the promise by A.; or to speak more accurately, whether A. in 
making the promise he did, is to be presumed, as to every part 
of what he undertakes, to have relied upon the performance by 
B. of his whole promise. For instance, in the case of a simple 
sale for cash of goods to be immediately delivered, the delivery 
of the entire parcel on the one side, and the payment of the 
whole price on the other, are concurrent conditions. Either 
would be presumed to rely upon the delivery of the whole, or 
the payment of the whole price (as the case may be), as the 
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consideration for the whole and for every part of the under¬ 
taking to be performed on his part; and neither can exact ' 
performance from the other without offering to deliver the 
whole of the goods or to pay the price (as the case may be), on 
his own part. For a more complete exposition of the subject 
of concurrent conditions and the authorities bearing on it, I 
refer to Sir E. V. Williams’ notes to Pordage v. Cole, 1 Wms. 
Saund. 319 n., and the notes to Cutter v. Powell, 2 Sm, L. C. 1. 

As instances of concurrent conditions in contracts relating to 
the sale of goods I refer to Atkinson v. Smith, 14 M. & W. 695 ; 
Withers v. Reynolds, 2 B. & Ad. 882; Bankart v. Bowers, 

L. R. 1 C. P. 484. 

If one of the parties absolutely refuses to perform his promise 
(being a promise going to the whole consideration), or, which 
is the same thing, by his conduct incapacitates himself from 
performing it, he gives the other a right of action without any 
further obligation to perform his own part of the contract. 
For instances may be mentioned the cases of Bowdell v. 
Parsons (10 East, 359), where a person having agreed to 
deliver specific goods to the plaintiff, delivers them to another; 
and Short v. Stone (8 Q. B. 358), where a person having agreed 
to marry the plaintiff has married another. 

And if a promisor, in the like case, although the time for 
performance of his promise has not arrived, unequivocally inti¬ 
mates his intention not to perform his promise, the promisee 
has two courses open to him. He may if he pleases treat the 
notice of intention as inoperative and await the time when the 
contract is to be executed, and then hold the other party 
responsible for all the consequences of non-performance; but 
in that case he keeps the contract alive for the benefit of the 
other party as well as his own, he remains subject to all his 
own obligations and liabilities under it, and enables the other 
party not only to complete the contract if so advised (notwith¬ 
standing his previous repudiation of it), but also to take 
advantage of any supervening circumstances which would 
justify lnm in declining to complete it. On the other hand, 
the promisee may, if he thinks proper, treat the repudiation of 
the other party as a wrongful putting an end to the contract 
and may at once bring his action as on a breach of it, and in 
such an action he will be entitled to such damages as would 
have arisen from the non-performance of the contract at the 
appointed time, subject however to any abatement in respect of 
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any circumstances which may have afforded him the means of 
- mitigating his loss (Frost v. Knight, L. R. 7 Ex. Ill ; affirming 
the principle of Hoclister v. De la Tour , 2 E. & B. 678). The 
doctrine of Hochster v. De la Tour was the subject of discussion 
in the Court of Appeal in Johnstone v. Milling , 1886, Jan. 13 
(16 Q. B. D. 460), and the principle of the cases was laid down 
by all the Lords Justices in accordance with the above statement. 
Lord Esher, M.R., puts it thus :—“ A renunciation of the con¬ 
tract, or, in other words, a total refusal to perform it by one 
party before the time for performance arrives, does not, by itself, 
amount to a breach of contract, but may be so acted upon and 
adopted by the other party as a rescission of the contract as to 
give an immediate right of action.” Lord Justice Cotton says:— 
“ The doctrine seems to be that, where a party to a contract 
has made statements before tbe time for performance has arrived 
importing a refusal to perform or be bound by the contract, the 
other party, if he chooses, may elect to act upon such statements 
as a renunciation of the entire contract, and may thereupon 
treat the same as a breach of contract, and bring his action.” 
And Lord Justice Bowen :—“ It would seem on principle that 
the declaration by the promisor of his intention not to carry out 
the contract when the term of performance arrives, is not of itself, 
and unless acted on by the promisee, a breach of the contract; 
and that it only becomes a breach when it is converted by force 
of what follows it into a wrongful renunciation of the contract. 
Its real operation appears to be to give the promisee the right 
of electing either to treat the declaration as fo'utum jvlmen, 
and holding fast to the contract to wait till the time for its per- 
formance has arrived, or to act upon it, and treat it as a final 
assertion by the promisor that he is no longer hound by the 
contract, and a wrongful renunciation of the contractual relation 

into which he has entered. 


It has been already indicated (p. 337, ante), and will be 

further explained in the sequel (Part VI., post), that the property 
which is transferred by the immediate operation of the con¬ 
tract is not, speaking generally, immediately accompanied by 
complete possession. Whether the transaction is a bargain 
and sale or merely an executory contract, some acts generally 
remain necessary to give full effect to the intended transfer of 
property, by placing the goods into the possession of the buyer 
and P out of that of the seller. I shall have occasion in the 
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sequel to analyse more fuiiv the word possession. In the mean 
time I speak of such a change of possession as the law requires 
for a complete performance of the obligations expressed or 
implied, in the contract. The acts necessary for this are de¬ 
livery by the seller, and receipt and acceptance by the buyer. 
The obligation to deliver on the one hand and to receive and 
accept on the other are always concurrent conditions. If the 
vendor, having sold property as free from incumbrances, is in fact 
unable to give possession, owing to an adverse claim of a third party 
who has obtained possession, he does not perform his contract, 
and there is no obligation upon the purchaser to pay the price, 
and get possession from the third party as he may ( Prevost v. 
La Compagnie cle Fives-Lille, 1885, on appeal from Lower 
Canada, 10 App. Ca. 643). 


The word " delivery,” though expressing the act of the seller, 
implies the fact that the buyer receives the goods. If the 
buyer does not receive them, the act of the vendor in doing 
what is deemed by law sufficient in that respect for perform¬ 
ance of the contract on his part, is termed a tender. 


In the absence of express agreement it is not implied thal 
the vendor is to send or carry the goods to the vendee. It is 
sufficient that he have the goods so disposed that the vendee 
shall have the right of access to and control over them ( Salte > 
v. Woollams, 2 M. & G. 650 ; Wood v. Manley, 11 Ad. & E 
34 ; Wood v. Tassell, 6 Q. B. 234). But to make this a good 
tender of the goods, they must be placed at the buyer’s & dis- 
posal in a manner so as to be open to his inspection/and it b 
not enough, even as a tender of goods sold in specie , that the 
vendor offer to permit the buyer to take away closed packages 
alleged to contain them (7 sherwood v. Whitmore, 11 M. & W 
347). And to make a good tender of goods sold in gener'e 
there must be an opportunity given of examination to see 

'^ her 7 , they corres P° nd the contract (Startup v 

McDonald .> 6 M. & G. 593, 624; Toulmin v. Hedley, 2C.&K 

157). In the ordinary case of goods in a warehouse, assuming 

that opportunity of inspection has been duly allowed (Lorymer 

v. Srmth, I B. & C. 1), the handing over of a deUver^Irder 

pving the buyer the immediate right to require the warehouse 

keeper to attorn to him in respect of the goods is a sufficient 

performance by the vendor of his part of the contract. Anc* 
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although the goods are not described in the delivery order in 
the same terms as in the contract of sale, yet if the goods 
intended by the order, according to the usage of warehouse 
keepers who issue such documents, are in fact goods answering 
the description of the goods sold, the contract is performed by 
handing over the order (Moore v. Campbell, 10 Ex. 323). 

If the contract is express that the seller is to deliver the 
goods, this is construed to mean that he is to carry or send 
the goods; but if he places them in the hands of a common 
carrier to carry them to the buyer, this is, in the ordinary case, 
a delivery within the meaning of the contract, the carrier being, 
in such a case considered as the agent of the buyer and not of 
the seller (Ellis v. Hunt, 3 T. R. 404, 469 ; Dawes v. Peck , 8 
T. R. 330; Wait v. Baker , 2 Ex. 1, 7; Dunlop v. Lambert, 6 
Cl. & Fin. 600, 620). The vendor must, however, in such a 
case take the ordinary precautions to make the carrier re¬ 
sponsible, e.fj., by declaring, where necessary, the value of the 
goods (Clarke v. Hutchins , 14 East, 475). If the vendor, how¬ 
ever, expressly agrees to deliver at a certain place, he will be 
assumed to undertake the risks of carriage to that place, and a 
carrier taking the goods on the way to that place would be 
presumed to be his agent, and not the buyer’s (Dunlop v. 
Lambert , 6 Cl. & Fin. 600). 

If a certain time is allowed by the contract for delivery or 
payment this must be computed exclusively of the day of the 
contract; so that where a contract was made on the 5th of 
October for sale of goods “ to be paid for in two months a 
writ issued on the 5th of December in an action for payment 
was held to be premature (Webb v. Fairmaner, 3 M. Sc W. 473). 

The effect of a tender to the buyer, of bulky merchandise 
under a contract of sale at a late hour on the last day was veiy 
fully considered in the Exchequer Chamber on appeal from the 
Common Pleas in the case of Startup v. McDonald (6 M. & G. 
593). The facts on which the decision was based were found in 
the form of a special verdict, that the plaintiff at half-past 
eight on the evening of Saturday (the last day) tendered t e 
goods, which consisted of a quantity of oil, to the defendant: 
that there was time for the defendant before twelve o’clock at 
nierht to examine and weigh and to receive into his piemises 
the whole of the oil: and that the defendant refused to receive 
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it, alleging that the hour was late and unreasonable. They 
further found that the hour was by reason of its lateness an 
unreasonable and improper time of that day for the tender and 
delivery of the oil. From the judgments delivered it appears 
that the majority of the Court construed this verdict as mean¬ 
ing that the defendant’s place of business was open and that he 
was found there at the hour in question; that a tender was then 
and there made of the oil; and that having regard to the appli¬ 
ances and assistance available there at that hour, it was prac¬ 
ticable for the defendant to examine weigh and receive all the 
oil before twelve o’clock at night. They held that under these 
circumstances the tender was good; and that the reasonable¬ 
ness of the hour, in any other sense than its being early 
enough to make the delivery practicable as above men¬ 
tioned, was not material. Lord Abinger, C.J., differed from 
the opinion of the majority, holding in effect that the facts 
found were not such as to lead with sufficient certainty 
to the inference that the delivery at that hour was really 
practicable. 

As to particular periods of time a “ month ” both by mer¬ 
cantile usage ( Reg . v. Chawton, 1 Q. B. 247, 250; Webb v. 
Faimianer , 3 M. & W. 473) and by statute (13 Viet. c. 21, s. 4) 
means “calendar month.” And a specified number of days 
mean, as a rule, consecutive days including Sunday {Brown v. 
Johnson, 10 M. & W. 331). 

Where the contract is to deliver, but nothing is said about 
time, a reasonable time is implied ( Ellis v. Thomson, 3 M. & 
W. 445). In a Scotch case arising out of a contract for sale of 
a schooner for a sum to be paid for, and in exchange for, bill of 
sale ; the buyer, four days after the contract, being informed by 
the seller that he would be unable to tender the bill of sale for 
a month, had repudiated the contract. The Court of Session 
held the buyer liable in damages for breach of the contract 
(Tories v. Campbell, C. of S., 4th series, Vol. XII„ p. 1065. 
See also, in regard to delivery of shares, De Waal' v Adler 
1886, on appeal from Natal, 12 App. Ca. 141). 

Where the contract was to deliver the goods “ forthwith ” and 
payment to be in fourteen days, it was held that the delivery 
was to be a condition precedent to the right to demand payment 
(Stavnton v. Wood, 16 Q. B. 638). •* Forthwith ” is however 
a word to be construed according to circumstances, and mav 
mean a reasonable time (Roberts v. Brett, 11 H. L. C 33) 
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Similarly the expression “as soon as possible” has been con- 
stmed with reference to the ability of the seller as presumable 
under the circumstances (Attwood v. Emery, 1 C. B. N. S. 110, 
and compare Hydraulic , t£x*., Co. v. M'Haffie, 4 Q. B. D. 670). 
In the former case the delay was owing merely to other orders 
on hand, which might be reasonably presumed as in contempla¬ 
tion of both parties. In the latter it was owing to the seller 
being without an essential workman competent for the job, 
which the buyer did not and could not be reasonably supposed 
to know or contemplate. 

The obligations of the buyer to receive and accept are, 
assuming all conditions precedent to have been performed on 
the part of the seller, correlative with the obligations of the 
seller to deliver. If the contract is silent about delivery it is 
incumbent on the buyer to send for and take away the goods. 
This lie must do within a reasonable time after request by the 
seller; or in the absence of such request, at any time, delay on 
his part being in that case no excuse to the seller if the goods 
are not forthcoming (Greaves v. Ashlin, 3 Camp. 426; Jones v. 
Gibbons, 8 Ex. 920). If the seller is by the contract expressly 
bound to deliver the buyer is bound to receive and accept upon 
tender or delivery being made according to the seller’s obliga¬ 
tions as above explained. 

Where nothing is said in the contract as to the time and 
manner of payment, the obligation implied on the part of the 
buyer is to pay the price in cash immediately, if the sale is a 
bargain and sale of specific goods; the seller being ready and 
willing to deliver them, or (if the goods have perished since the 
sale) without such fault as he would be accountable for as in¬ 
voluntary bailee. If the sale is executory and nothing said 
about delivery, it is implied that payment is to be made as 
soon as the goods are appropriated and ready for delivery; 
and if payment is to be made on delivery then it is due as soon 
as the goods are delivered or tendered. 

Where payment is to be made by bill or other negociable 
security, the giving of the bill immediately operates as a pay¬ 
ment, but that operation is (except under very special circum¬ 
stances or terms of contract) defeasible in the event of the 
bill or other security being dishonoured at maturity. The 
transaction is sometimes described as a “ conditional payment 
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(Currie v. Misa, L. R. 10 C. P. 153, 163 ; Ex parte Mathew , 

C. A., 1884, Mar. 27, 12 Q. B. D. 506), and this is accurate in - 
the sense of what the Germans call a resolutive condition. 


A vendor does not comply with his contract to sell and 
deliver goods by a tender or delivery of a larger or smaller 
quantity than that contracted for ( Hart v. Mills , 15 M. & W. 
85 ; Cunliffe v. Harrison, 6 Ex. 903; Waddington v. Oliver , 
2 B. & P. N. R. 61): nor by sending the goods mixed up with 
goods of a different description ( Nicolson v. Bradjield Union , 
L. R. 1 Q. B. 620) ; nor even by sending goods which, although 
distinguishable, are packed up with other goods which the' 
buyer is under no obligation to receive ( Morgan v. Gath, 3 H. &; 
C. 748, and in the Ex. Oh. 28 L. J. Q. B. 319). 

Where there is a written contract comprising several parcels 
of goods, the presumption of intention is that each part of the 
order is dependent on the other, so that the contract is con¬ 
strued as one and indivisible ( Elliot v. Thomas, 3 M. & W. 
170). And so when several orders are given verbally to a 
tradesman at one time the presumption is that there is only 
one contract {Baldey v. Parker, 3 D. & R. 220; Champion 
v. Short, 1 Camp. 53). But at an auction, each bid on which 
the hammer falls, is a separate contract {James v. Short , 1 
Stark. 426). 

Where there is a contract for sale of goods in terms providing 
for their delivery by successive deliveries and the parcels to be 
paid for separately, there has been much controversy on the 
question whether the fulfilment on the one side, so far as relates 
to one or more of such deliveries, goes to the whole considera¬ 
tion on the other side, so that the failure of the seller or buyer 
to fulfil his part in respect of one or more of such deliveries 
absolves the other party from the duty of tendering, or accept¬ 
ing and paying for, the goods to be comprised in subsequent 
deliveries. Ihe authorities are conflicting and require a minute 
review. 

Before analysing the authorities on this question I may clear 
the ground by observing, that if one of the parties fail in per¬ 
formance under such circumstances as raise the presumption 
that he is unwilling or unable substantially to perform his 
contract, there can be no doubt that the other is justified in 
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p art v. declining further performance. So if the buyer fails to pay for 

-• one instalment under such circumstances as justify the seller in 

believing that he will be unable to pay for instalments to be 
delivered in future, the latter is justified in declining further 
performance (. Bloomer v. Berstein, L. R. 9 C. P. 588 \ Morgan 
v. Bain, L. R. 10 G. P. 15 ; Ex parte Chalmers, In re- Edwards, 
L. R. 8 Ch. 289 1 ). This is however not the ratio decidendi of 
the cases now to be analysed. 

Hoarc v. Rennie. In Hoare v. Rennie (5 H. & N. 19), the defendants had 

agreed to buy from the plaintiffs G67 tons of iron to be shipped 
from Sweden in the months of June, July, August, and 
September, and in about equal portions each month. In June 
(as it is stated in the plea which was demurred to) the plaintiffs 
shipped twenty-two tons only, and the defendants having ascer¬ 
tained that no more had been shipped in that month, gave notice 
that they would not accept the twenty-two tons or any farther 
shipments. It was held, on demurrer to the defendants’ plea, 
that the breach at the outset on the part of the plaintiffs in 
failing to make the proper shipments iD June, was well pleaded 
in bar to their recovering in the action. 


Jonassohn v. 
Young. 


Bradford v. 
Williams. 


In Jonassohn v. Young, 4 B. & S. 296, there was an agree¬ 
ment by plaintiffs to sell to defendants as many coals of a 
certain description as one steam vessel to be sent by the 
defendants could fetch in nine months from Sunderland to 
London. A plea to the effect that the plaintiffs broke the 
contract by delivering on the first voyage a cargo of inferior 
coal, was successfully demurred to. The ground of judgment 
was that the plea only showed a breach as to part of the con¬ 
sideration. Crompton, J., observed that Hoare v. Rennie 
belonged to a class of cases in which the breach alleged in 
the plea is an entire frustration of the contract. I have already 
shown that this was not the ratio decidendi of Hoare v. 
Rennie; although the facts in that case might have justified 
a decision on the ground here suggested. 

I must here in the order of time mention a case of Bradford 
v. Williams, reported L. R. 7 Ex. 259, which though not pre¬ 
cisely in point on the question now under discussion, has been 
subsequently referred to (per Baggallay, L.J., in Honch v. 
Muller, 7 Q. B. D. 102) as a case in which the principle of 


i c om pare In re Phoenix Bessemer notice of insolvency suck as amounts 
Steel Co., 4 Ch. D. 108, where what to a declaration of intention not to 
occurred was held not to amount to pay for the goods. 
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Hoare v. Rennie was adopted. Bradford v. Williams was the 
case of a charter-party under which a coasting vessel belong¬ 
ing to defendants was ‘to perforin repeated voyages between 
certain places. After some voyages had been made under the 
contract, the plaintiffs in effect declined to go on for a period 
of a month, and the Court (on demurrer) decided that this 
refusal went to the root of the contract and entitled the de¬ 
fendants to decline further performance. 

In Simpson v. Crippin (L. R. 8 Q. B. 14), the contract was 
that defendant should supply plaintiff with from 6000 to 8000 
tons of coal to be delivered into the plaintiff’s waggons at 
defendant’s colliery in equal monthly deliveries during the 
period of twelve months. During the first month the plaintiff 
sent waggons to receive only 158 tons, and the defendants on 
account of this failure to take a fair proportion under the 
contract, gave notice that the contract was cancelled. It was 
held by a majority of the Court of Queen’s Bench (Blackburn 
and Lush, JJ.) that they were not entitled to cancel the con¬ 
tract ; Mellor, J., dissenting on the ground merely that the 
Court was bound by the decision of the Court of Exchequer in 
the case of Hoare v. Rennie (5 H. & N. 19), which he thought 
undistinguishable. In his judgment in Simpson v. Crippin , 
Blackburn, J. (L. R. 8 Q. B. 17), says :—No sufficient reason 
has been urged why damages would not be a compensation for 
the breach by the plaintiffs, and why the defendants should be 
at liberty to annul the contract; but it is said that Hoare v. 
Rennie is in point, and that we ought not to go counter to the 
decision of a Court of co-ordinate jurisdiction. It is however 
difficult to understand upon what principle Hoare v. Rennie 
was decided. If the principle on which that case was decided 
is that wherever a plaintiff has broken his contract first he 
cannot sue for any subsequent breach committed by the defen¬ 
dant, the decision would be opposed to the authority of many 
other cases. I prefer to follow (the doctrine contained in the 
notes to) Pordage v. Cole, 1 Wm. Saund. 319Z.” Lush, J., 
also observed that he could not understand the judgments in 
Hoare v. Rennie. “ The Court,” he said, “ must have inter¬ 
preted the contract in that case as if time were of its essence • 
there are no words here which import such a condition. If the 
parties intended that a breach of this kind should put an end 
to the contract, they ought to have provided for it by express 
stipulation.” 
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In Frecth v. Burr, L. R. (9 C. P. 208), there was a contract 
for the sale of 250 tons pig iron, half to be delivered in two, 
remainder in four weeks; payment, net cash fourteen days 
after delivery of each parcel. Notwithstanding repeated 
demands by the buyer (plaintiff) for delivery, the vendor 
(defendant) had only delivered 125 tons at the end of six 
months. This the plaintiff refused to pay for, claiming to set 
off the payment for loss on non-delivery of the remaining 
quantity; but he still urged delivery of the remainder which 
the defendant refused to make, contending that the plaintiff had 
exonerated him. The Court (Lord Coleridge, C.J., Keating and 
Denman, JJ.), decided in the plaintiff’s favour on the ground 
that his refusal to pay was not an intimation of an intention 
altogether to refuse to perform his contract. Lord Coleridge 
(as Crompton, J., did in Jonassohn v. Young) tried to explain 
Hoare v. Rennie on the theory that the non-delivery there 
was considered to be evidence of an intention wholly to 
abandon the contract. In other words he dissented from the 
true ratio decidendi of Hoare v. Rennie. 

In Brandt v. Lawrence (1 Q. B. D. 344). there were two con¬ 
tracts, each for the purchase by defendant of 4500 qrs. (more 
or less) of oats “ shipment by steamer or steamers during 
February.” The plaintiff shipped, in February, on board one 
steamer 4501 qrs. to answer the first contract, and 1139 qrs. to 
answer iu part the second contract. He also shipped, but too 
late, on board another steamer, a sufficient quantity to answer 
the remainder of the second contract. As a supplement to the 
facts as stated in the report, it should be added (see 'per 
Cotton, L.J., in Reuter v. Sola, 4 C. P. D. 250) that it was a 
term of the contract that payment was to be made in cash on 
receipt of and in exchange for shipping documents. It was 
held by the Court of Appeal (Lords Justices Mellish, James, 
aud Baggallay) that the defendant was bound to accept the 
1139 quarters in part fulfilment of the second contract. 

Reuter v. Sala, 4 C. P. D. 239, was a decision of the Court of 
Appeal, in an action for damages for non-acceptance of twenty- 
five tons of pepper under a contract for sale of pepper by plain¬ 
tiffs to defendants upon the following terms :—“ Twenty-five 
tons (more or less) Penang black pepper, October November 
shipment from Penang to London, per sailing vessel or vessels, 
at .... to be landed and worked as usual at sellers’ expense. 
The name of the vessel or vessels, marks and full particulars to 
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be declared by the buyer in writing within sixty days from 
date of bill of lading. . . . Prompt three months, for final 
day of landing. Deposit £20 per cent., and difference on pre¬ 
sentation of weight notes. No discount.” Within the stipu¬ 
lated time the plaintiffs declared three parcels of pepper, which 
had been all shipped by one vessel under three separate bills of 
lading; two of these parcels, consisting together of about 
twenty tons, under bills of lading dated 29th November, and the 
remaining parcel, about five tons, under bill of lading dated 
11th December. Throughout the case, as reported, it is as¬ 
sumed as admitted, that the twenty tons came within the 
description of an October ~~ November shipment, but that the 
five tons did not. The Court of Appeal by a majority (Thesiger 
and Cotton, L.JJ., diss. Brett, L.J.) decided (affirming the 
judgment of Coleridge, C.J.) that the defendants were not 
bound to take the twenty-five tons of pepper, or any part 
thereof. 


The judgment of Coleridge, C.J., who had tried the case 
without a jury, was on the ground that the plaintiffs not having 
declared the whole of the pepper according to the contract 

within the stipulated time, had not fulfilled their part of the 
contract. 


The judgment of Lord Justice Thesiger was rested on th< 

ground that the plaintiff had tendered, or made a final election 

communicated to the buyer, to appropriate the whole of tin 

twenty-five tons as the goods to be delivered in performance o 
the contract. 

Lord Justice Cotton’s judgment rested, in effect, on the sam, 
ground as that of C.J. Coleridge. In regard to the contentioi 
that the contract was divisible by reason of the words “ pe 
vessel or vessels,” he pointed out that Brandt v. Lawrence wa 
distinguishable, because in that case the seller shipped in , 
vessel a portion of the oats, and tendered it to the buyer witl 
a view to the supply of the entire quantity, and the whole o 
the oats m that vessel were oats which complied with the con 
ditions of the contract as to quality and time of shipment anc 
the seller had therefore under the contract a ri<rht to ask fo. 
the price in cash for this part of the entire quantity in exchau„< 
for the bill of lading. He further pointed out that the plain- 
tiffs in the case immediately under consideration had no! 
severed the twenty-five tons of pepper in the only way con 
templated under the contract by shipping it in different vessel 
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but shipped in one vessel twenty-five tons of which they con¬ 
tended the defendants were bound to take the whole. 

Lord Justice Bretts judgment proceeded on the view that the 
appropriation of the twenty tons which were in accordance with 
the contract was capable of being severed from the attempted 
appropriation of the five tons which were not: and therefore, in 
his view, the question was whether, if the plaintiffs had tendered 
the twenty tons only, not being able to tender according to 
contract any five tons to make up the twenty-five tons, the 
defendants could have refused to accept the twenty tons. 
After analysing the cases of Joncissohn v. Young, Simpson v. 
Crippin, and Brandt v. Lawrence, he deduced from them 
(4 C. P. D. 25C) the following general principle:—“ Where in 
a mercantile contract of purchase and sale of goods to be 
delivered and accepted the terms of the contract allow tbe 
delivery to be by successive deliveries, the failure of the seller 
or buyer to fulfil his part in any one or more of those deliveries 
does not absolve the other party from the duty of tendering or 
accepting in the case of other subsequent deliveries, although 
the contract was for the purchase and sale of a specified 
quantity of goods, and although the failure of the party suing 
as to one or more deliveries was incurable, in the sense that he 
never could fulfil his undertaking to accept or deliver the whole 
of the specified quantity. The reasons given are that such a 
breach by the party suing is a breach of only a part of the 
consideration moving from him; that such a breach can be 
compensated in damages without any necessity for annulling 
the whole contract; that the true construction of such contracts 
is that it is not a condition precedent to the obligation to 
tender or accept a part; that the other party should have been 
or should be always ready, and willing, and able to accept or 
tender the whole.” 

An unreported decision of the Queens Bench Division in 
Englehart v. Bosanquet (mentioned in the report of Honck v. 
Muller , 7 Q. B. D. 100) followed Hoare v. Rennie. 

So standing the authorities, the case of Honck v. Muller 
came before the Court of Appeal. It was there decided on tbe 

1st of April, 1881, and is reported, 7 Q. B. D. 92. 

The action was for damages for refusing to deliver one-third 
of 2000 tons of iron in December, 1879, and one-third of such 
iron in January, 1880, according to the terms of the following 

contract:— 
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“ MlDDLESBOROUQH, ETC. 

“Sold to J. Honor, Esq., &c., London. 

“2000 tons No. 3 G. M. B. Middlesboro’ pig iron at 42s. per 
ton, f.o.b. maker’s wharf here. 

“Delivery November, 1879, or equally over November, 
December, and January next at GcZ. per ton extra. 

“ Payment, net cash here against bills of lading. 

“Fees, conservancy dues payable by shipper. 

“Under this contract buyer and seller alike shall be free 
from any liability, should they be unable to receive or deliver 
owing to strikes or other combinations, or to accidents or such 
like unavoidable circumstances, and the contract shall be pro¬ 
longed for a period corresponding to the duration of the inter¬ 
ruptions arising from any of the above causes. 

“ (Signed) per pro. E. C. Muller, 

“ T. C. Davison.” 

The following is the material correspondence :— 

“ Middlesborough, November 17 th, 1879. 

“ John Honck, Esq., London. 

“Dear Sir, — I beg reference to contract of 27th 
Oct. for 2000 tons pig iron, according to which you have the 
faculty to take the whole in November, or one-third in each 
month, November, December, and January. Will you be good 
enough to inform me what quantity you wish to take this 
month over and above the minimum quantity of 666 tons due 
this month, and kindly send me your delivery instructions. 

“ I am, yours truly, 

“ (Signed) per pro . E. C. Muller, 

“ T. C. Davison.” 




5, Union Court Chambers, Old Broad Street, 
London, E.C., Nov. 22nd, 1879. 

“ E. C. Muller, Esq. 

“ Dear Sir, I am sorry I was out on the several 
occasions of your calling here this week, for it would have 
given me pleasure to have a talk. Mr. Honck asks me to say 

!ntu n °f ged if wm defer shi PP in S of hi* iron 
until December, so allowing him to take delivery of all in 

December and January. 

“ (Signed) Caleb Bloomer . 1 


)> 


C.S.G. 


n\R. r A. toLDB. f 


s. N. _ 4 

V;j. n mi,” 
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“ Middlesbro’, Dec. 1, 1879. 

" " Mr. John Honck. 

Dear Sir, —I beg to refer you to my (letter) of 17th 
ult. to which I have received no reply. I have since then 
written several times also to your broker, Mr. Caleb Bloomer, 
pressing for orders for delivery of your iron, but could elicit no 
satisfactory reply. You ought to have taken delivery of a large 
portion of your iron during last month, and as you have failed 
to do so, I have been put in a very awkward position with 
regard to your whole contract ; in fact, I cannot keep any 
contract on my books which is not executed properly. I must 
therefore give you notice that I have removed from my books 
and cancelled the contract for 2000 tons No. 3, which you had 
with me. I do this in order to protect myself from any further 
loss in the matter. 

“ I remain, yours truly, 

“ (Signed) E. C. Muller." 


“ London, 2nd Decbr., 1879. 

“ E. C. MOller, Esq. 

“ Dear Sir, —Yours to hand in due course. My 
reason for not replying to yours of the 17th was that Mr. 
Bloomer, my broker, did so ; and as the end of the month drew 
on prices hardened ; hence, the reason I did not give shipping 
orders. I am therefore at a loss to see your reason for saying 
you have cancelled my contract to prevent further loss. In 

fact, I will not allow such a thing to be done. 

“ My iron is under offer, and I expect it to be accepted ; you 
must, therefore, accept notice that I hold you responsible for 
any loss in any case. You will have shipping orders in a few 

days. 

“Yours truly, 

“ (Signed) John Honck.” 


The defendant replied to this by saying he should stand by 
his letter of the 1st December, and he continued to insist upon 

the contract being cancelled. 

The decision of the majority, Lords Justices Bramwell and 
Baggallay, against the dissent of Lord Justice Brett, was to 
the S eflfect that the defendant was justified in his refusal (in 
December) to deliver any iron under the contract. Owing 
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the diversity of views expressed it is necessary, in order to arrive 
if possible at the ratio decidendi , to state the judgments in 
some detail. 

Lord Justice Bramwell thought the meaning of the contract 
to be that the plaintiff had the option to have the 2000 tons in 
November, or in equal portions in November, December and 
January ; that unless he elected in November in time to have 
the whole delivered in November if he so elected, or in time to 
have one-third delivered in November, if he elected to have the 
iron in three deliveries, he had no cause of action ; and that he 
did not elect. He then went on to consider the case on the 
assumption (though he thought otherwise) that the plaintiff 
elected to have the iron in three equal quantities in November, 
December, and January : and on this aspect of the case the 
grounds of his judgment are fairly represented by the following 
extracts :—“ The case for the plaintiff is, that by the contract, 
or what was done under it, he was to take and was entitled 
to have 666 § tons in each of the months of November, 
December and January. That though he (the plaintiff) broke 
his contract in not taking the G 665 tons in November, and 
though the defendant at once gave notice he would not go on 
with the contract, he (the plaintiff) had a right to insist 
on the December and January deliveries. In other words, 
the plaintiff says, that having agreed to take 2000 tons 
he has a right or power to demand and take 1333$ and no 
more. I cannot think so. I think that contention is contrary 
to law and justice alike. I think that where no part of a 
contract has been performed, and one party refuses to perform 
the entirety to be performed by him, the other party has a right 
to refuse to perform any part to be performed by him. °. . 
Suppose a contract to supply bread to a workhouse for a year 
from the 1st of January, and the contractor says he will supply 
and does supply none in January, can he insist on supplying in 
the other eleven months ? . . . The party to a contract so 
broken has a right not to rescind the contract, for rescission is 
the act of both parties, but a right to declare he will not per¬ 
form a p*rt only of his contract, viz., what would remain to be 
performed if the other party had performed his part, and so 
enabled the performance of the whole. If, indeed, the contract 
has been part performed and cannot be undone, then it must 
be proceeded with without such power of declaring off. If in 
this case the plaintiff had taken the November delivery, but 
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had refused the December, the defendant would have been 
bound to make the January delivery. ... It is asked whether 
every trifling breach of contract is attended with this conse¬ 
quence. I know not; but 666f tons out of 2000 are not a 
trifle. If it must be something which goes to the “root” of 
the contract, as was said, surely one-third of the subject-matter 
does. The case of Hoare v. Rennie is in point. The same 
thing was decided a few days ago in Englehart v. Bosanquet. 
It was there held that ou a sale of 2000 tons of sugar to come 
in two ships, when the first ship was not equal to contract, the 
buyer was not bound to take the other. But it is said that 
Hoare v. Rennie has been overruled by Simpson v. Grippin. 
That is not so. That decision was quite right. The case was 
distinguishable from Hoare v. Rennie , for the contract had 
been in part performed, and could not therefore be undone. 

. . . It has never yet been held that a man may break his 
contract, render the performance of the whole impossible, and 
though nothing had been done under it, insist on the per¬ 
formance of the remainder.” 

Lord Justice Baggallay agreed with Lord Justice Bramwell 
in thinking that the plaintiff was bound under the contract to 
make his election in November, and that not having done so he 


had no cause of action. He proceeded to consider the case on 
the assumption of the correctness of the construction contended 
for by the plaintiff, namely, that unless he made an election to 
take all in November, the contract was for the delivery in three 
equal portions in the three months. Upon this assumption also, 
he arrived at the same conclusion as Lord Justice Bramwell. 


Were it not,” he said, “ for the authority of Simpson v. Crip- 
in , which has been much pressed upon us, I should have felt 
o doubt as to the propriety of holding that the refusal by the 
laintiff to accept the first portion of the cargo in accordance 
ith the provisions of the contract as construed by himself, was 
sufficient justification for the defendant’s refusal to deliver the 
gaining portions. It is to my mind impossible to reconcile 
le decision in Simpson v. Crippin with that in Hoare v. 
lennie, except in the manner pointed out by Lore) Justice 
I ram well, but I do not find that the decision in Simpson v. 
'rippin was in any way rested upon the distinction pointed 
ut by the Lord Justice. Indeed, Mr. Justice Mellor stated m 
is judgment that he was unable to distinguish the two cases, 
f, then, the decision in Simpson v. Grippin is to be considered 
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as conflicting with that in Hoare v. Rennie, and I think it was 
so considered by the judges who decided it, I am bound to say, v 
that I adopt the principles enunciated in the latter case as being 
more in accordance with reason and justice than those upon 
which the former was expressed to be decided.” 

The effect of Lord Justice Brett’s judgment will appear from Judgment of 
the following extracts:—“In the result, this case seems to me to Brett, JuStlCe 
be a contract for the delivery of iron at three different periods at 
a price per ton. The action is for non-delivery, and the question 
is whether the failure of the plaintiff to take the first delivery 
prevents him from requiring a delivery at the two successive 
periods. . . . Now such a contract as this in the present case, 
for successive deliveries of goods at a sum per measure, is a 
somewhat modern kind of contract, but it has now been in 
existence for many years. It has been frequently considered, 
and the rule with regard to its construction seems to me to be 


this, that where the deliveries are to be so made, and the price 
of each to be so determined, then, inasmuch as the failure to 
perform one of the deliveries can be satisfied by damages, the 
failure in respect of one delivery does not prevent the party 
from having the other deliveries. That is the doctrine con¬ 
tained in the notes to Porclage v. Cole (1 Wm. Saund. 319£). 
The courts have not laid down that doctrine as an abstract pro¬ 
position of law, but they have gathered it from the course of 
business amongst merchants, that where merchants have so 
contracted by separating the price, as in case of failure of one 
of the deliveries, to give an adequate remedy for it, it is not 
their intention that such non-delivery should put an end to the 
contract, and prevent the party so failing from having a right 
to make subsequent deliveries. But it is suggested tha^ if 
there is a failure in the first delivery, then the party against 
whom that failure is committed may throw up the contract. 
But why ? Supposing at the time of the first delivery there is 
no difference between the market price and the contract price 
of the goods, the person against whom the failure is made suffers 
positively no loss. But at the time of the second delivery the 
difference between the market price and the contract price may 
e enormous ; yet at the time of the third delivery it is said if 
you have fulfilled the contract as to the first delivery, where it 
did not signify whether you did or not, but have failed in the 
second delivery, where it was of the utmost consequence, never¬ 
theless you can insist upon the third delivery; but if you have 
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failed in the first delively where it was of no consequence at all, 
then although the question of delivery of the second and third 
is of the utmost consequence, your right to them is to he of no 
avail. It seems to me that such a conclusion is so strained 
that with the greatest possible respect, I should say as matter 
of business it is absurd. Then is one bound to come to such a 
conclusion when one’s duty is to apply that which would be the 
conduct of all reasonable merchants ? It seems to me that one 
is not. The notes to Povdoge v. Cole seem to me to be clear, 
and to make no distinction whatever as between the first 
delivery or any other. The case of Simpson v. Crippin dis¬ 
tinctly states there is no difference with regard to the first 
delivery or any other. It is objected to that case that the 
learned judges said they did not understand the case of IJoare 
v. Rennie. It seems to me not that they meant to say they 
did not understand Hoare v. Rennie, but that they could not 
understand that the principle of law was rightly applied there. 
In other words, they meant to say they differed from Hoove v. 
Rennie. So do I, for the reasons I have given. In my opinion 
Hoove v. Rennie was wrongly decided, and I prefer Simpson 
v. Cvippin; I prefer what Lord Blackburn said in that last 
case, viz., in such a contract as this the doctrine contained in 
the notes to Puvdage v. Cole ought to be applied. With regard 
to the case of Englchavt v. Bosonquet, the facts there seem to 
have been exactly like those in Ho((re v. Rennie, and therefore 
the judges were bound to follow that case. But in the Gomt 
of Appeal we are not bound to do so, and I prefer the doctrine 
laid down in Simpson v. Cvippin by the judges, who to my 
mind, showed that in their opinion Hoove v. Rennie was 
wrongly decided. I think that they were right and that Hoove 

v. Rennie was wrong.” 

It seems hardly possible to extract from these judgments a 
ratio decidendi which can be said to have the authority of a 
decision of the Court of Appeal. In Lord Justice Bramwell’s 
judgment there are at least three distinct reasons which are 
more or less mixed up as the grounds upon which the defendant 
was entitled to throw up the contract. First , a refusal on the 
plaintiff’s part to perform the contract so far as relates to an 
entire month’s delivery. Secondly, failure at the outset in 
performance, so far as relates to the first monthly quantity, and 
thereupon an immediate repudiation by the defendant of the 
whole. Thirdly, failure to perform a part of the contract of 
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such large comparative amount as to go to the root of the 
whole. 

As to the first of these grounds it is difficult to gather how 
anything like a refusal, in the sense of an antecedent declara¬ 
tion of intention, can be gathered from the correspondence in 
the case. The idea of refusal appears founded partly on the 
form which the plaintiff’s claim takes in the action ; namely, as 
a claim to the two-thirds only. But that is only an admission 
that he is precluded by his own failure from claiming the other 
one-third. It may well be that an antecedent refusal to per¬ 
form the contract so far as relates to a substantial part, may 
be regarded, at the election of the other party, as a declaration 
of intention to decline further performance as to the entirety 
remaining to be performed, so as to justify the other in 
throwing up the contract. And this seems to be the ratio 
decidendi of Bradford v. Williams. But it is difficult to 
see anything in the facts of the case in point raising a case of 
this kind. 

As to the third of the above grounds, the reasoning of Lord 
Justice Brett appears to furnish a weighty argument to the 
contrary. The argument is in effect this :—In a contract of 
this kind, non constat that the comparative importance of the 
part of the contract where there has been a failure is to be 
measured by the ratio of the quantity of the stipulated instal¬ 
ment to the whole quantity in the contract. 

The second of the above grounds is apparently the true 
ratio decidendi of Hoare v. Rennie; but Lord Justice Bram- 
well, if he considered this ground sufficient for the disposal of 
the case, has certainly not clearly so expressed himself. 

The ratio decidendi of Lord Justice Baggallay’s judgment is 
that of Hoare v. Rennie pure and simple; and against this, as 
far as opinion goes, must be set off the judgment of Lord 
Justice Brett, as well as of the no less weighty opinion of the 
judges who decided Simpson v. Crippin , and the criticisms of 
Hoare v. Rennie made in Jonassohn v. Young and Freeth v. 
Burr. 

I shall only add one remark to the above necessarily long 
analysis. It seems to me clear that Hoare v. Rennie and 
Simpson v. Crippin are irreconcilable in principle. The 
question is that with which I started on p. 395, supra ; a 
question as to the presumption of intention in a common and 
important type of mercantile contracts. Of this question the 
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P«T v. authorities, as they at present stand, do not, as it appears to 
— - me > afford a complete or satisfactory solution. 

Since the publication of the first edition of this work, has 
been decided the ca.se of Mersey Steel, &c., Co. v. Xayloi', C. A., 
1882, 9 Q. B. D. 648, and H. L. f 1884, Mar. 28, 9 App. Ca.! 
434. The defendants had agreed to purchase from the plaintiff 
company 5000 tons of steel blooms, to be delivered on board at 
Liverpool by instalments of 1,000 tons monthly, the first to be 
made in January, 1881, payment to be made within three days 
after receipt of the shipping documents. The company in 
January delivered part of the first instalment, but before the 
payment became due a petition was presented to wind up the 
company. Ihe defendants under mistaken advice refused to 
pa\ foi the goods delivered unless the company obtained an 
order from the Court to protect them in doing so. The com¬ 
pany replied that they should treat this refusal as putting an 
end to the contract. Afterwards the defendants offered to pay 
for the goods, and insisted on the company performing the rest 
of their contract. The question was whether the company were 
entitled to treat the defendants’ refusal to pay as putting an 
end to the contract. The case was thus to some extent the 
converse of the cases above cited, where the default insisted 
upon was a failure to deliver on the part of the manufacturer. 
In the Court of Appeal Freeth v. Burr , Simpson v. Crippin, 
were cited for the defendants; and Hoare v. Rennie for the 
plaintiffs. Jessel, M. R. (9 Q. B. D. 655), observed that Hoare 
v. Rennie had been disapproved by several judges. In giving 
judgment (9 Q. B. D. 657), the Master of the Rolls thought the 
rule of law was properly-stated (by Coleridge, C. J.) in Freeth 
v. Burr (L. R. 9 C. P. 208), namely, that the time question is 
whether the acts and conduct of the party evince an intention 
no longer to be bound by the contract. He did not agree with 
the judgment of Lord Bramwell in Hanck v. Muller (7 Q. B. D. 
92), in drawing a distinction between the case of a contract 
partly performed, and a contract never performed at all. Lord 
Justice Lindley said he had tried in vain to reconcile Hoare v. 
Rennie , Simpson v. Crippin , and Honclc v. Muller. He also 
thought the principle to be stated accurately by Lord Coleridge 
in Freeth v. Burr. Lord Justice Bowen agreed that the true 
test was the one laid down in Freeth v. Burr. With regard to 
Hoare v. Rennie he thought the true explanation was that the 
plea was a special plea, setting out facts from which two different 
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inferences might be drawn, and that as one or the other is 
drawn the decision would appear correct or otherwise. All the 
Court agreed that in the case before them the qualified refusal 
by the defendants to pay was not a repudiation of the contract 
within the principle so laid down in Freeth v. Burr. 

The case went to the House of Lords, and was there considered 
(1884, Mar. 28) by Lord Selborne (Chancellor), Lords Blackburn, 
Watson, and Bramwell. It is reported, 9 App. Ca. 434. Lord 
Selborne (p. 438) accepted the rule as stated by Lord Coleridge 
in Freeth v. Burr (L. R. 9 C. P. 208), and explained it sub¬ 
stantially to be “that you must look at the actual circumstances 
of the case in order to see whether the one party to the contract 
is relieved from its future performance by the conduct of the 
other; you must examine what that conduct is, so as to see 
whether it amounts to a renunciation, to an absolute refusal to 
perform the contract, such as would amount to a rescission if 
he had the power to rescind, and whether the other party may 
accept it as a reason for not performing his part.” In the 
present case he considered the contract to be one contract for 
the purchase of 5,000 tons of steel blooms, and that there were 
subsidiary terms as to the time of the delivery, namely, 1,000 
tons monthly commencing January next. And he could not 
adopt the argument that had been used that payment for the 
iron delivered was a condition precedent for delivery of the rest. 
He thought the company were wrong in their conclusion to 
treat the refusal of the defendants to pay as a breach of contract 
releasing the company from any further obligation. What the 
company did was not a renunciation ; hardly a refusal; it was 
a mere demur or delay ; and there is no principle to be deduced 
from the authorities supporting the view that it excused the 
company from performance of their contract. 

Lord Blackburn said that Withers v. Reynolds (2 B. & Ad. 
882) correctly lays down the law to this extent that where there 
is a contract which is to be performed in future, if one of the 
parties has said to the other, in effect, “ If you go on and 
perform your side of the contract I will not perform mine,” 
that, in effect, amounts to saying, “ I will not perform my con¬ 
tract ; ” and in that case the other party need not wait till the 
contract is actually broken, but (as settled in Hochster v. 
Be La, Towr , 2 E. & B. 678) may at once treat it as at an end, 
and if necessary sue for damages. In the present case Lord 
Blackburn agreed that when there were a certain number of 


Part V, 
§3. 



410 


SALE OF GOODS. 


tPart V. 
§3. 


Dr Olcnga v. 
West Cumber¬ 
land, Iron and 
Steel Co. 


tons of the article delivered, it was a material part of the 
contract that the man was to pay, but it was not a part of the 
contract which went to the root of the matter, within the 
doctrine of the notes to Pordage v. Coir (1 Win. Saunders, 
~>48). The contract not being such as to make this payment a 
condition precedent, or to make punctual payment for one lot 
of iron which had been delivered a matter causing the contract 
to deliver other iron afterwards to be a dependent contract, he 
thought the decision of the Court of Appeal was right. Lords 
Watson and Bramwell concurred, being of opinion that there 
was no positive refusal on the part of the defendants to pay for 
the steel. 

The effect of this decision in the Court of Appeal and House 
of Lords, is to some extent to clear up the confusion of the 
previous cases. They do not indeed afford the means of apply¬ 
ing any certain criterion to the construction and effect of these 
contracts in regard to the question mooted on p. 395, ante. 
But they at least make it clear that, if in Hoove v. Rennie the 
Court drew the inference of an intention that the delivery of 
(substantially) the monthly quantity in any one month—even 
in the first month—was essential, so that failure in such 
delivery absolved the other party from performance on his side, 
—that inference is not to be supported as a general rule of 
construction of these contracts. 


In De Olcoga v. West Cumberland Iron and Steel Co. 
(4 Q. B. D. 472), the plaintiffs who were merchants at Bilbao, 
undertook to supply the defendant at Workington, Cumber¬ 
land, with about 30,000 tons of Sommorostro ore at 25s. 6d. 
per ton cost, freight, and insurance, payment to be made by 
cash on delivery of each shipment, “ deliveries to be made at 
the rate of from 800 to 1,300 tons per month, provided we are 
able to procure tonnage at or under the rate of 16s. 6d. per 
ton. No responsibility to attach to us should we be prevented 
from delivering all or any portion of the ore, through any 
dangers and accidents of the mines, &c.” It was held by the 
Queen’s Bench (Cockburn, C.J., Lush and Mamsty, Jo), 
that there was a material distinction between the delivery 
clause and the clause by which the seller exempted himself 
from responsibility. The effect of the former was that so long 
M freight ranged above the limit the seller was entitled to 
withhold delivery, but the contract for the quantity undelivered 
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remained in force ; and the seller would upon freights coming VwV 

down be entitled and bound to resume the monthly deliveries *>-,— 

and if he failed to do so the buyer would have been entitled to 
buy in against him and sue for the difference between the 
contract price and the then market price. The effect of the 
latter clause was to protect the seller from such liability and 
nothing more ; and the non-delivery under the circumstances 
there mentioned is not a suspension of performance, but a 
breach ; although one for which the buyer is not to hold the 
seller liable in damages. The result was that the seller was 
entitled to deliver the quantities which he withheld while 
freights were above the limit, but not those which he was pre¬ 
vented from delivering by vis major. 


The sale of goods “ to arrive ” has of late years formed an 
important class of mercantile contracts. 

Most usually a contract of this kind relates to specific goods, 
the shipment of which has been advised by mail steamer or 
telegraph. 

The construction and effect of such a contract, in the usual 
terms, have been established by numerous cases. A sale of 
goods “to arrive per, or ex, Argo," or “on arrival per Argo ,” is 
construed to be a sale of the goods subject to a double con¬ 
dition precedent, viz., that the ship Argo arrives in port, and 
that when she arrives the goods are on board (Lovat v. Hamil¬ 
ton, o M. & W. 639 ; Johnson v. McDonald, 9 M. & W. 600; 
Idle v. Thornton, 3 Camp. 274 ; Boyd v. S iff kin, 2 Camp. 
326). 

When the sale was of “ all the oil on board the Thomas, on 
arrival, to be delivered by the sellers with all convenient speed, 
but not to exceed a given day;” it was held that the arrival of 
the vessel with the goods in time for delivery on that day, was 
a condition precedent, and by ram-arrival (without default of 
the vendors) the agreement became void {Alewyn v. Prior, 
Ry. & M. 406). 

A sale of goods described as “ now on passage from Singapore, 
and expected to arrive in London per, &c.,” has been construed 
as an absolute engagement that the, goods are on board, or in 
other words, the only condition of the contract taking effect was 
the arrival of the vessel ( Gorrissen v. Perrin, 27 L. J. C. P. 
29). So where the declaration alleged a sale of goods by 
sample “ to be delivered by the defendant to the plaintiff on 
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safe arrival of a certain ship called the Countess of Elgin then 
alleged to be on her passage from Calcutta to London,” the 
construction was held to be that the sale was conditioned on 
the arrival of the vessel only (Hall v. Rowson , 4 C. B. N. S. 
<S5). 

But where a sale was in these terms,—“ We have this day sold 
to you about 600 tons more or less, being the entire parcel of 
nitrate of soda expected to arrive at port of call per Precursor 

at 12s 9d. per cwt.Should any circumstance or accident 

prevent the shipping of the nitrate, or should the vessel be lost, 
the contract to be void,”—and the soda which had been pur¬ 
chased and intended for shipment was destroyed by an earth¬ 
quake at the port of lading :—the contract was construed as 
referring to a particular parcel of soda, and it was held that 
this parcel having been destroyed by the act of God, the proviso 
for avoidance of the contract took effect ( Smith v. Myers, L. R. 
o Q. B. 429, and 7 Q. B. 139). 

In sales of goods “ to arrive,” if the ship is not named in the 
contract, but the vendor undertakes to give notice of the name 
as soon as known to him, this is considered as an essential term 
of the contract, and therefore the giving of due notice of the ship 
is a condition precedent to the vendor’s being entitled to sue on 
the contract (Busk v. Spence, 4 Camp. 329 ; Graves v. Legg (on 
demurrer), 9 Ex. 709). In the latter case, when tried on the 
merits, it appeared that notice was given to the broker who 
acted for both buyer and seller, and there was evidence that by 
the usage of the (Liverpool) market this notice was considered 
sufficient ; and by the judgment of the Court of Exchequer, 
affirmed by the Exchequer Chamber, this was upheld as a good 
notice (Greaves v. Legg, 11 Ex. 642; 2 H. & N. 110). 


Sale of a The term " cargo,” unless there is something in the contract 

“cargo.” t0 g ive it a different signification, means the entire load of the 

ship which carries it. And under a contract for the sale of a 
cargo of from 2500 to 3000 barrels (seller’s option) petroleum ; 
where 3000 barrels were shipped as in performance of the con¬ 
tract, and 300 more were placed on board the vessel to make 
up a full cargo, and the buyer refused to accept the 3000 barrels 
so shippedit was held by the Court of Appeal (Cockburn, 
C.J., James and Hellish, L.JJ.), unanimously affirming the 
judgment of the Court of Exchequer (Kelly, C.B., Cleasby and 
Amphlett, BB.), that he was not bound to take them ( Borrow - 




413 


SALE OF A "CARGO.” 


man v. Drayton , 2 Ex. D. 15. See also Kreuger v. Blanch , 
L. R. 5 Ex. 179 ; Vernede v. Weber , 1 H. & N. 311 ; Senior v. 
Braddon, 2 C. B. N. S. 324). In Tamvaco v. Xucos (two cases 
on demurrer reported 1 E. & E. 581, 592) the sale was of a 
cargo of wheat to consist of “ about 2000 quarters, say from 
1800 to 2000 quarters,” and it was decided in effect that 
definite limits having been assigned to the quantity, the con¬ 
tract would not be fulfilled by a tender of a cargo exceeding 
the maximum or falliug short of the minimum limit. 

In Ireland v. Livingstone (L. R. 2 Q. B. 99 ; 5 Q. B. 516 ; 
5 H. L. 395) there was an order for 500 tons cane-sugar at a 
certain limit as to price, to be shipped from Mauritius, “ fifty 
tons more or less of no moment if it enables you to get a suit¬ 
able vessel.” The circumstances of the market in Mauritius 
were, as the buyer knew, such that so large a quantity as 500 
tons could not be procured at once. The person receiving the 
order accordingly bought in small quantities until he had bought 
400 tons, when the market having risen above the price named 
as the limit lie shipped that quantity and no more. There was 
much difference of opinion in the Courts as to the meaning of 
the order, having regard to the circumstances ; and the ultimate 
decision of the House of Lords was that the parties being in the 
relation of principal and agent, and the agent in carrying out 
an order of doubtful meaning having bond fide adopted one of 
the constructions of which it was susceptible, he must be con¬ 
sidered as between himself and the principal to be justified in 
what he did. 


Part V. 



Uncertain order. 


For want of a better place, and in reference to the construe- “About,” &c. 
tion of the word “ about,” in a contract of sale, I here further 
refer to the cases of Cross v. Eglin (2 B. & Ad. 106); Cockerell 
v. Aueompte (2 C. B. N. S. 440); Moore v. Campbell (10 Ex. 

323); McConnell v. Murphy (21 W. R. 609). In the case last 
mentioned the contract was for sale of "all the spars manu¬ 
factured, &c., say about 600.” The word "say” in connection 
with "about” was held to indicate the intention to leave con¬ 
siderable latitude in the description, and a tender of 496 being 

all that had been manufactured was held a substantial com¬ 
pliance. 

In the following case, the difficulty of construction arose from Cargo “as it 
reference in the contract to a bill of lading not before either 3taad9 -” 
party at the time, and the terms of which involved an un¬ 
expected result. The sale was of a cargo on board a certain 
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vessel “ as it stand*, consisting of about 1300 quarters . . . . 
corn at the price of 30s. per quarter free on board including 
freight and insurance to a safe port in the United Kingdom. 
The quantity to he taken from the bill of lading, and measure 
calculated at 220 quarters = 100 kilos. Payment cash on hand¬ 
ing shipment documents and policy of insurance, less two mo. 
iut. from date.” This was construed as having the intention 
to put the purchaser in place of the vendor, and that the pur¬ 
chaser was to pay according to the quantity named in the bill 
of lading whether that quantity ultimately turned out to be 
more or less than the quantity actually delivered ( Covas v. 
Bingham , 2 E. & B. 836). The hardship of the case was that 
the bill of lading, while specifying a quantity largely in excess 
of that found on board, had been signed by the master guarding 
himself by the term “ quantity and quality unknown,” so that 
the purchaser was probably without any remedy for the short 
quantity. The terms of the bill of lading were however equally 
unknown to the vendor at the time. 


Price “ to cover 
cost, freight, and 
insurance.” 


In a contract for sale of goods to be shipped it is not un¬ 
common to stipulate for a price “to cover cost, freight, and 
insurance, payment by acceptance on receiving shipping docu¬ 
ments.” These terms are well understood in practice, and have 
been explained in a considered opinion delivered by Black¬ 
burn, J. (concurred in by Hannen, J.), in answer to questions of 
the House of Lords in the case of Ireland v. Livingstone (L. R. 
5 H. L. Ap. 40G). This explanation, so far as it relates to a 
simple transaction of sale, is as follows“The terms at a price 
‘ to cover cost, freight and insurance, payment by acceptance 
on receiving shipping documents,’ are very usual, and are 
perfectly well understood in practice. The invoice is made out 
debiting the consignor with the agreed price, and giving him 
credit for the amount of the freight which he will have to pay 
to the shipowner on actual delivery, and for the balance a draft 
is drawn on the consignee, which he is bound to accept (if the 
shipment be in conformity with his contract), on having handed 
to him the charter-party, bill of lading, and policy of insurance. 
Should the ship arrive with the goods on board he will have to 
pay the freight, which will make up the amount he has engaged 
to pay. Should the goods not be delivered m consequence of 
a peril of the sea, he is not called on to pay the freight, and he 
will recover the amount of his interest in the goods under the 
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policy. If the non-delivery is in consequence of some mis¬ 
conduct on the part of the master or mariners not covered by - 
the policy, he will recover it from the shipowner. In substance, 
therefore, the consignee pays, though in a different manner, 
the same price as if tbe goods had been bought and shipped 

to him in the ordinary way.If freight is high, the 

consignor (being the vendor) gets the less for the goods he 
supplies ; if freight is low he gets the more. But inasmuch 
as he has contracted to supply the goods al this price, he 
is bound to do so, though, owing to the rise in prices at 
the port of shipment, making him pay more for the goods, 
or of freight causing him to receive less himself, because the 
shipowner receives more, his bargain may turn out a bad 
one. On the other hand, if owing to the fall in prices in 
the port of shipment, or of freight, the bargain is a good one, 
the consignee still must pay the full agreed price. This results 
from the contract being one by which the one party binds himself 
absolutely to supply the goods in a vessel such as is stipulated 
for, at a fixed price, to be paid for in the customary manner, that 
is, part by acceptance on receipt of the customary documents, 
and part by paying the freight ou delivery, and the other party 
binds himself to pay that fixed price. Each party there takes 
upon himself the risk of the rise or fall in price, and there is no 
contract of agency or trust between them, and therefore no 
commission is charged.” The opinion then goes on to state the 
effect of an order in these terms, where the relation is that of 

principal and agent, and in this relation will be reverted to in 
the part of this work on agency. 

Where there is a sale of goods by descriptioiv-that is to say, Sale of g oo.ls l.y 
where either goods m generc are sold under a certain descrip- dcscl '‘P tiou - 
tion, or where the sale is of specific goods whose character is 
presumably only known to the buyer by the description under 
which they are sold to him {e.g., bales of goods specified bv 
marks in a bill of lading and described in tbe contract as beino- 
of a certain kind);—it is of the essence of the contract that the 
goods furnished shall agree with the description. 

The following may be mentioned as cases illustrating the p , 
principle. In Tye v. Fenmore (3 Camp. 462), the article sold 
was described in the sale note as “fair merchantable sassafras 
wood, which was proved to mean in the trade the roots of th 
sassafras tree. The article tendered not being of this descrip 
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tion, but timber of the tree, Lord EUenborough held that it was 
not enough for the plaintiff to prove that the word corresponded 
with a specimen exhibited before the sale, and that it was 
immaterial to show that the defendant was a druggist and 
skilled in the nature of medicinal woods. In Powell v. Horton, 
2 Bing. N. C. 668, where goods were sold under the description 
“Scott & Co. 75 barrels mess pork,” it was held of the essence 
of the contract that the article should be of the manufacture or 
brand of “Scott & Co.” In Barr v. Gibson (3 M. & W. 390), 
the subject of the sale was a “ship,” then on a voyage. At the 
time of the sale the ship had run aground, and there was 
evidence to show that the fabric of the vessel was at the time 
sound, and if the appliances had been at hand (which they were 
not) she might have got off and floated. The state of things 
was, however, such that the vessel would, in a question of 
insurance, have been considered totally lost. It was held that 
to make the sale valid it was necessary that the subject-matter 
should come within the description of “ a ship,” and that if it 
had been a mere wreck, or bundle of timber and cordage, there 
would have been no contract; but the inference drawn by the 
Court from the facts was that the subject-matter was a ship, and 
that the contract was therefore binding. In Gosling v. King- 
ford (13 C. B. N. S. 447), the article sold was described in the 
contract as “ oxalic acid,” and it was held essential that the 
thing tendered should be such as, in a mercantile sense, to pass 
under that name. And although, before making the contract 
the purchaser had seen the bulk of the goods which he believed 
he was bargaining for, yet, on the stuff being found by chemical 
analysis to be so impure as not to be “ oxalic acid ” in a mercan¬ 
tile sense of the terra, the purchaser was held not bound to 
take it. 

The case of Hopkins v. Hitchcock (14 C. B. N. S. 65), where 
an order for iron, described as “ S. Sc H. Crown,” was satisfied 
by delivery of iron marked “ H. Sc Co.,” is not in conflict with 
any of the cases immediately above cited. It appeared in 
evidence that S. & H., who were in the habit of stamping their 
iron with a crown, had transferred their business to H. & Co., 
who disused the crown mark and stamped their iron “ H. & Co. 
The jury found the variation in mark immaterial. This is 
merely a case where parol evidence was admitted to explain a 
description not applying in its exact terms to any goods known 
in the market. 
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On the other hand where goods, open to inspection in bulk Part V. 

before the sale, were sold by auction upon conditions that the s-— 

lots were to be taken away by the purchasers “ with all faults, 
imperfections, or errors of description,” by a certain day, and 
payment to be made before delivery , the catalogue also stating 
that the goods had been measured to the yard’s end ; it was held 
that a purchaser at the sale was not entitled to measure the 
goods before taking them away and paying for them (Pettitt v. 

Mitchell , 4 M. & G. 819). The contract was, in effect, construed 
as a sale of the identical goods; and the description in the 
catalogue of the goods as being of certain lengths, with the 
statement that they had been fully measured, did not make it a 
sale by description , but amounted merely to a representation or 
warranty that the goods were of the lengths described, giving 
a claim for an allowance for deficient quantity if a deficiency 
should be afterwards ascertained. 


In some of the cases above referred to, and in many others, Distinguished 
there is a confusion of language by the introduction of the word 
“ warranty,” which in its strict and technical sense, as applied to s0 CAlled - 
contracts of sale, denotes a stipulation as to quality collateral to 
the primary object of the bargain. This is well pointed out by 
Lord Abinger in Chanter v. Hopkins (4 M. & W. 399, 404) :— 

“If a man offers to buy peas of another and he sends him 
beans, he does not perform his contract, but that is not a 
‘ warranty,’ there is no warranty that he should sell him peas, 
the contract is to sell peas, and if he sell him anything else in 
their stead, it is a non-performance of it.” Probably this con¬ 
fusion of language is explained by the circumstance that in 
many cases the only question to be decided is whether or not 
the stipulation as to description is binding, the goods in the 
mean time having been so disposed of (by arrangement or 
otherwise) as to render it immaterial whether the stipulation 
is of the essence of the contract or merely collateral . Possibly 
the confusion is also due to the circumstance that, as I shall 
show presently in regard to sales by sample, the buyer may 

elect to take the goods tendered and treat the description as a 
warranty. 


The principle above stated in regard to a sale of goods by 
description applies, although to the description is added some 
words providing for a latitude as to the quality of the goods 
to be supplied. Thus, an agreement for sale of “ foreign re¬ 
fined rape oil warranted only equal to samples ” was held not 
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Allen v. Lake, 


Azema v. 
Casella, 


complied with by tender of oil which was not “ foreign refined 
rape oil,” although equal to the quality of the sample (Nichol v. 
Goclts , 10 Ex. 191). 

In Allen v. Lake (18 Q. B. 500), the sale was of turnip seed 
described on the face of the sold note as “ fourteen quarters of 
Skirvings Swedes.” There was evidence that the seed was of 
the identical crop which the plaintiff had seen in bloom and 
verbally agreed to buy ; but after the seed was sown and the 
plants came up lie discovered that the seed was of a different 
and inferior sort from Skirvings Swedes. The action was brought 
by the purchaser, and the subject-matter having been neces¬ 
sarily destroyed before the discovery was made, it was of course 
indifferent whether the undertaking that the seed should be 
Skirvings Swedes was the contract itself or merely collateral to 
it. It is clear however from the opinions delivered that the 
Court considered this to be of the essence of the contract, and 
that the purchaser would not, from the first, have been bouud 
to accept any but “ Skirvings Swedes.” 

In Azema v. Casella, L. R. 2 C. P. 431, 677 (Ex. Cli.) the 
sale was of cotton described by marks “ expected to arrive in 
London per Cheviot from Madras. The cotton guaranteed 
equal to sealed samples in our (the broker’s) possession. Should 
the quality prove inferior to the guarantee a fair allowance 
to be made.” In a special case on an action for not accepting 
the cotton, it was stated (inter alia) that there was at the 
time of the contract different kinds of Madras cotton known in 
the market and divided into Tinnevelly, Northern and Western 
Coconada, and Coimbatore, and Salem, each of which was 
compared with a standard staple, and divided into different 
divisions under the terms “ordinary,” “low middling,” “good 
fair,” and “ fine,” which were sold at different prices ; that the 
sample was “ Long-staple Salem ; ” that the cotton tendered was 
not “ Long-staple Salem,” but was a particularly good sample of 
Western Madras, and that “ the cotton was therefore not in ac¬ 
cordance with the sample ; ” and that “ Western Madras cotton 
is inferior to Long-staple Salem, and requires machinery for its 
manufacture different from that which is used for Long-staple 
Salem.” By a judgment of the Common Pleas, affirmed by the 
Exchequer Chamber without hearing the defendant’s counsel, it 
was held that there was not merely inferiority of quality, but 
difference of kind, and that the defendants were not bound to 
accept the cotton. In effect the words of the contract above 
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but also (by implication) a description of the cotton sold, as -_i— 

of the kind or denomination of cotton to which the sample 
belonged. 

Somewhat similar to the last-mentioned case, though less 
fully considered, was the case of Toulmin v. Hedley (2 C. & 

K. 157). The contract was to deliver “ a cargo of guano 
expected by ship S. . . . Quality warranted equal to average 
imports from Ichaboe, and in sound merchantable condition.” 

It is not easy, from the decision which merely ordered a new 
trial, to gather the view the Court took of the construction of 
the contract. But they appear to have considered that the 
clause expressed as a warranty was intended to be part of the 
description of the goods sold, and that it was a condition pre¬ 
cedent of the buyer being bound to accept the cargo that the 
stuff turned out sound and merchantable, and with not more 
than an average (having regard to the peculiar circumstances 
of the trade) admixture of rubbish. 

With the case of Azenuc v. Casella may be contrasted that of 
Heyworth v. Hutchinson (L. R. 2 Q. B. 447), where the pur¬ 
chase was also of specific bales (of wool) to arrive, “ the wool to 
be guaranteed about similar to samples in the selling broker’s 
possession. The wool turned out of a quality not about 
similar to sample, but there was no evidence pointing to its 
being, in a mercantile sense, a different kind of article from the 
sample; and the Court held that the clause could only take 
effect as a warranty. At the hearing before the Exchequer 
Chamber of Azema v. Casella , it was pointed out by 

Blackburn, J., that the two judgments were perfectly con¬ 
sistent. 


Further, under a contract of sale of goods of a specified 
description, which the buyer has no opportunity of inspecting 
and so far as relates to defect not discoverable on inspection*, 
it is an implied condition, of the essence of the contract, and as 
part of the description, that the goods must not only in fact 
answer the description, but must be saleable or merchantable 
goods of the description sold ( Gardiner v. Gray, , 4 Camp 144 • 
La%n 9 v - Widgeon, 6 Taunt. 108 ; Jones v. Just, L. R 3 Q B * 
197; Macfarlane v. Taylw, L. R. 1 Sc. Ap. 245 ; Mody y 
Ch'egson, L. R. 4 Ex. 49; Gorton y, Macintosh, C. A. from 

E E 2 


Implied condi¬ 
tion that goods 
sold by descrip¬ 
tion shall be 

merchantable, 
and if supplied 
for a specific 
purpose, fit for 
that purpose. 
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And where 
expressly fur¬ 
nished for a 
certain purpose, 
that they shall 
be fit for pur¬ 
pose intended. 


Q. B. D., 2 June, 1883, 31 W. R. 232; Drummond v. Van 
Ingen, H. L. 1887, April 1, 12 App. Ca. 284).' 

And where a chattel is sold for a specific purpose there is an 
implied stipulation (which I apprehend is of the essence of the 
contract, but is certainly enforceable as a warranty) that it is 
reasonably fit for the purpose ; and there is no exception as to 
latent undiscoverable defects ( Randall v. Rewson, 2 Q. B. D. 
102). This was the case of the sale of a phaeton by a coach- 
builder. The pole of the phaeton broke, and the horses became 
frightened and were injured. A jury found that the pole was 
not reasonably fit for the carriage, but that the defendant was 
guilty of no negligence. The Court held the warranty to be 
absolute, and not qualified by any such rule as that applied to 
carriers of passengers for hire in the case of Readhead v. 
Midland Ry. Co., L. R. 4 Q. B. 379, where it was held the 
company only warranted due care. The question as to the 
damage to the horses was left open ; the Court being of opinion 
that a question should have been put to the jury whether this 
injury was or was not a natural consequence of a defect in the 
pole. Other cases of executory contracts are Brown v. Edging- 
ton (2 M. & G. 279), Bigge v. Parkinson (7 H. & N. 955), and 
Beer v. Walker (25 W. R. 880), more particularly referred to 
pp. 444,445, 446, post. But where an article of a known descrip¬ 
tion is ordered of a manufacturer and the thing described is 
supplied, the contract is satisfied although the article is found 
unfit for a purpose for which the buyer intended it, and although 
the intention so to use it was stated at the time of making the 
contract ( Chanter v. Hopkins, 4 M. & W. 399). And exactly 
on the same principle if a manufacturer contracts to manufacture 
goods and to deliver them at a distant place, and if (assuming 
such a case possible) the necessary result of the transit were to 
render the goods which were sent out in good order, unmer- 


1 In Jones v. Padgett, 1890 (24 
Q. B. D. 650), the plaintiff, who was 
a tailor as well as a woollen mer¬ 
chant, ordered from a manufacturer 
indigo blue cloth according to sample. 
Owing to a latent defect the cloth 
supplied was unsuitable for making 
liveries, which was the use to which 
the plaintiff intended to apply it. 
The County Court Judge left to the 
jury the question whether the cloth 


was merchantable as supplied to 
woollen merchants, but refused to 
leave to them the question (although 
there was some evidence of the fact) 
whether an ordinary use of the 
cloth of the description ordered was 
the making it into liveries. There 
was a verdict for the defendant. A 
divisional Court held that the direc¬ 
tion was right. 
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chantable when they arrived, the fact of their arrival in such an Part Y. 

unmerchantable condition would not justify the buyer in v-IjL— 

refusing to accept and pay for them {Bull v. Robinson, 10 
Ex. 342). 


Iu the case of Johnson v. Raylton, C. A., 18S1, June 20 (7 Implied war- 
Q. B. D. 438), the Court of Appeal, by a majority, have laid manufacturer 
down a rule to the effect that, where goods of a specified that the.goods 
description are ordered from a manufacturer of goods of that * ma ke. 
class, and such manufacturer, not being otherwise a dealer in 
such goods, undertakes to supply them, there is an implied 
stipulation, of the essence of the contract, that the goods to be 
supplied shall be of the manufacture of the person so under¬ 
taking the order. The majority consisted of the Lords Justices 
Cotton and Brett, against the dissent of Lord Justice Brain well; 
and is in conflict with the decision of a majority of the Court of 
Sessions in Scotland in the case of West Stockton Iron Co . v. 

Nielson & Maxwell, 1880, July 3 (7 Court of Sessions Ca., 4th 
series, p. 1055, followed in Johnson <£ Reay v. Nicoll <£* Son, 

1881, January 25, 8 Court of Session Ca., 4th series, p. 437). 

The majority of the Court of Session in West Stockton Iron Co. 


consisted of the Lord Justice Clerk (Moncrieff) and Lord Giffard, 
against the dissent of Lord Young, whose opinion was that 
adopted by the majority of the Court of Appeal in Johnson v. 
Raylton. All these cases arose out of contracts for the manu¬ 
facture of ship-plates ; and in Johnson v. Raylton, evidence had 
been tendered at the trial, before Manisty, J., of a custom in the 
trade that a manufacturer undertaking an order for ship-plates 
must supply the goods of his own manufacture. This was 
rejected by Mr. Justice Manisty, as contradictory to the contract. 
Lord Justice Bramwell, though he differed from the majority of 
the Court as to what was to be implied from the contract itself, 
considered that this evidence was improperly rejected, as not 
contradicting any express term of the contract. 


A sale by sample, properly so called, is merely a particular ,, . 
case of a sale by description. The goods are impliedly * “ mP 
described as being a homogeneous bulk, out of which the 
sample has been drawn, and the quality of which is therefore 
represented by the sample. If it turns out that the sample 
does not truly represent the bulk, the purchaser mav reject 
tlx, goods, either before deliver or (if the time for inspection 



422 


SALE OF GOODS. 


Paht V. 

§ 3 . 


as agreed on is subsequent to delivery) after delivery, provided 
the inspection is made in due time, and the rejection intimated 
at once. But in either case the purchaser may (if he does 
nothing to waive his objection) accept the goods tendered and, 
treating tne stipulation as collateral, bring his action upon the 
warranty. 

This is at least the practical result of the cases, though in 
Parker v. Palmer (4 B. & Aid. 395), it is expressly stated in 
the judgment of C. J. Abbott, that the words “per sample,” in a 
sale of this kind, are not a description of the commodity sold, 
but a mere collateral engagement. But I think what is really 
decided in the case of Parker v. Palmer was this, that the 
seller having under the circumstances the option to keep the 
goods (which he did), and to treat the stipulation as a warranty, 
there was sufficient ground for overruling, after verdict, a tech¬ 
nical objection that the declaration, by omitting the words 
“ per sample,” was at variance with the contract. For it was 
admitted that the buyer might have rejected the goods, and I 
do not see how this could be unless the stipulation were of the 
essence of the contract. 

It would be quite consistent with the cases, and I believe 
quite correct, to lay down the rule as to the option in broader 
terms ; and to say that where goods are sold by a descrip¬ 
tion (including a sale by sample), on which the buyer relies 
as the inducement to make the bargain, or where the goods 
are supplied expressly for a certain purpose in such circum¬ 
stances that the buyer relies on the judgment or skill of the 
furnisher, the buyer, though entitled to treat the description or 
fitness (as the case may be) as of the essence of the contract, 
and so to reject the goods if not answering to it, may elect 
(provided he does nothing to waive his objection) to keep the 
goods, and treating the description (or implied stipulation as to 
fitness) as a warranty, bring his action for damages accordingly. 
This rule seems also supported by the case of Lomi v. Tucker, 
(4 Car. & P. 15), where, as a jury found, the buyer was induced 
to buy certain pictures for £95 by a representation of the 
sellers that they were originals by Poussin ; and in an action for 
the price, the buyer having kept the pictures, the seller only 
recovered a sum equal to their value. Lord Tenterden in 
putting the case to the jury said that if the buyer had not kept 
the pictures he would not have been bound by his bargain. As 
another instance of the exercise of a similar option, I refer to 



423 


“GUARANTEED EQUAL TO SAMPLE.” 

Yates v. Pym (6 Taunt. 446), where the sale was of “ prime 
bacon,” and the buyer having kept the bacon offered, which was 
affected with an “ average taint,” recovered on the warranty. 
See also Johnson v. Lancashire & Yorkshire Ry. Go., 3 C.P. 
D. 499. 

The principles of sale by sample are much discussed in the 
case of Heilbutt v. Hide-son , L. R. (7 C. P. 438), the case of a 
contract for shoes for the French army, and Couston v. Chap - 
man (L. R. 2 Sc. Ap. 250), a Scotch appeal, arising out of a sale 
of wine by sample. In both the right of rejection is throughout 
assumed as a necessary incident of the contract, but the question 
in both cases turned upon whether the goods had been so dealt 
with or accepted as to put an end to the right of rejection. In 
the opinion of Mr. Justice Brett in Heilbutt v. Hickson (L. R. 
7 C. P. 456), it is said that a contract for sale by sample “ con¬ 
tains an implied term that the goods may under certain circum¬ 
stances be returned.” This seems to me only another and less 
direct way of saying that it is a condition, or implied term of 
the essence of the contract, that the bulk shall agree with the 
sample (see AP Mullen v. Heiberg, 4 L. R. Ir. 94, and per Fitz¬ 
gerald, J., p. 100). 

It is a necessary consequence of the right of rejection that 
the buyer shall have a reasonable opportunity of inspecting the 
bulk, and the refusal by the vendor to allow such inspection is 
a breach of the contract entitling the buyer to treat the con¬ 
tract as rescinded (Lorymer v. Smith, 1 B. & C. 1). 


In many cases, which are not properly sales by sample, a 
sample is employed by way of a standard for comparison. That 
is to say, a sample is taken out of bulk A, being goods of the 
description bargained for, and the goods in bulk X and bulk Y 
are sold guaranteed equal to this sample. In a case of this 
kind the accordance of the goods with the sample is not neces¬ 
sarily of the essence of the contract. It may of course by apt 
words be made so, but the presumption is that in such a case a 
mere difference of quality does not entitle the buyer to reject 
the goods, but only gives him a claim as on a collateral warranty 
(Heyworth v. Hutchinson, L. R. 2 Q. B. 447). The difference 
between'this case and Azema v. Casella, L. R. 2 C. P. 431, has 
been already pointed out. It will be observed that what was in 
that case held as description, was not the words "the cotton 
guaranteed equal to sample,” but some words implied, such ns 
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Genuineness . 
implied as part 
of the descrip¬ 
tion in sale of 
securities. 


Salo of goods 
“to be shipped ” 
within a certain 
date. 


those in the italics which follow“ The cotton , namely cotton 
' of that description known as Long-staple Salem of which we 
have a sample in our possession, guaranteed, &c.” 


Where the sale is of securities, it is implied as part of the 
description by which they are sold, that they are genuine 
securities of the kind specified. So where the subject of sale 
is a bill of exchange, it is implied (as of the essence of the 
contract) that the bill is a genuine bill drawn, accepted and 
indorsed according to its purport; and if the signatures turn 
out to be forgeries, the person who has discounted the bill can 
recover back the money from the person to whom he paid it; 
there being in effect no consideration for the payment of the 
money ( Jones v. Ryde, 5 Taunt. 488 ; Wcstropp v. Solomon, 8 
C. B. 345; Gurney v. Womevsley, 4 E. & B. 133). And where 
the subject of the sale was an unstamped bill of exchange, 
purporting to be a foreign bill, it was held that, being in fact an 
inland bill, it did not answer the description of what was sold, 
and that, both parties having been ignorant of the defect at the 
time of the sale, the purchaser could recover back his money 
{Gompcrtz v. Bartlett, 2 E. and B. 849). And where persons 
contract for the sale of certain documents purporting to be 
securities of a certain description ; there being at the time 
known marketable securities of this description ; it will be 
presumed that the parties intend to contract with reference to 
such known marketable securities; and if the particular docu¬ 
ments turn out (owing to some circumstance unknown to the 
parties at the time) to have a defect rendering them unmar¬ 
ketable, the contract is deemed a nullity and the money paid 
under it may be recovered back ( Young v. Cole, 3 Bing. N. C. 
724). In this case the bonds purported to be “Guatemala 
Bonds,” there being at the time securities of this description 
known and dealt with in the market;—the defect was the want 
of a stamp, and this, although both parties were at the time of 
the sale ignorant of the circumstance, rendered the bonds 

unmarketable. 


I shall now cite cases as to the meaning and importance 
of the description of goods in a contract for sale, as “ to he 
shipped ” within a certain date. It has been already shown 
(p. 415, ante) that where goods shipped or intended to be 
shipped are expressly described in a contract of sale, it is o e 



‘‘TO BE SHIPPED” WITHIN CERTAIN PERIOD. 



essence of the contract that the goods furnished shall agree with 
the description. As to the importance of these words “ to be 
shipped, &c.,” it is therefore enough to say that they are con¬ 
strued as words of description. That they are so construed is 
assumed throughout the cases on the subject, and is consistent 
with the observation already made (p. 349, supra) to the 
effect that goods, on shipment, became invested with a new 
specific character, so that (generally speaking) their existence 
as specific identifiable things dates from the shipment and no 
further back. 

The question then is :—What is the meaning of the descrip¬ 
tion of goods as “ to be shipped in ” or " during ” a certain 
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period ? 

In Alexander v. Vanderzee , L. R. 7 0. P. 530, the defendant Alexander r. 
contracted for the purchase from the plaintiff of a quantity of an rzee ' 
maize “ fair average quality of the season and port of shipment 
when shipped. To be shipped from, &c.by three or 


more 1st class vessels.For shipment in June and [or] 

July, 1869 (old style), seller’s option.” 


Two cargoes were tendered by the plaintiff in part fulfilment 
of the contract; the loading of which (at Ibraila) had com¬ 
menced on the 12th and 16th May respectively, and the bills of 
lading were dated the 4th and 6th of June respectively. Some¬ 
what less than the half of each cargo had been put on board in 
May. The defendant rejected the offer of these cargoes. The 
case was tried in London before Mr. Justice Brett and a jury. 
There was some evidence that a cargo of maize shipped in May 
is generally more liable to be heated than a cargo shipped in 
the month of June. It was submitted for the defendant that 


he was not bound to accept these cargoes under the contract, 
and that the construction was for the judge, and not for a jury: 
but notwithstanding this, the judge left for the jury to say 
whether the shipments were June shipments from Ibraila in 
the ordinary business sense of the term, and the jury found that 
they were. The judge thereupon directed the verdict to be 
entered for the plaintiff, reserving leave to the defendant to 
move. The ruling of the judge was sustained by the Court of 
Common Pleas, and the question then came before the 
Exchequer Chamber, when the majority of the Court 
(Martin, B., Blackburn, Mellor, and Lush, JJ.) concurred in 


thinking that the assistance of the jury was rightly called 
in, and that their finding was satisfactory. Kelly, C.B. 
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Tart \\ however, doubted and indicated an opinion that the con- 

--^-- struction was for the judge, and that the natural meaning 

was that the cargoes should be shipped in June or July, and 
not partly in May, particularly as there was evidence that a 
May shipment was more likely to heat. 

Shand v. Bowes. A contract, in nearly, but not quite, similar terms, came 

Boxccsy. Shand. under discussion in Shand v. Bowes (reported 1 Q. B. D. 470; 

2 Q. B. D. 112; and, under the name of Bowes v. Shand , 2 
App. Ca. 455), with the result that the Court of ultimate appeal, 
affirming the judgment of the Queen’s Bench Division, and 
reversing that of the Court of Appeal, held that a contract for 
purchase of goods “to be shipped . ... du ring the months of 
March April . . . . ” was not fulfilled by the tender of 
goods, of which a greatly preponderating quantity had been put 
on board (and the lading of three out of the four parcels com¬ 
pleted as shown by the bills of lading) in February, and only 
a small part in March on the day when the bill of lading was 
signed for the last parcel. 

The facts were these:—The defendant had contracted to 
purchase from plaintiffs GOO tons rice by two separate contracts 
dated 17th and 24th March, 1874, the description in each con¬ 
tract being as follows:—“ The following Madras rice to be shipped 
at Madras or coast for this port during the months of March ~ 
April, 1874, about 300 tons, per Rajah of Cochin .” The 600 
tons filled 8200 bags, for which bills of lading were given in 
four different parcels on the 23rd, 24th, and 28th of February, 
and the 3rd of March. All the bags were put on hoard in 
February except fifty bags of the last parcel, which were put on 
board on the 3rd March, the day when the last bill of lading 
was signed. The action was tried before Mr. Justice Brett and 
a jury. The only evidence of mercantile usage was to the 
effect that in such contracts “ shipped ” was understood to 
mean “ put on board.” The learned judge left the question to 
the jury, as he had done in Alexander v. Vandcrzce, —“Was 
the cargo, as a cargo, a shipment in March ~ April in the 
ordinary business sense of the term ? ”—adding that it the 
question were for him, he should hold it sufficient, it the 
loading had been conducted consecutively, with ordinary and 
reasonable dispatch, and was completed in March or April, so 
that the vessel, so far as the loading of the cargo was concerned, 
might sail in March or April. The jury said they agreed with 
the construction which the judge had put, where the name of 
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the vessel is given in the contract. A verdict was accordingly 
taken for an agreed-on sum, and judgment entered for the 
plaintiffs, with leave to move. 

The question coming before the Queen’s Bench Division, a 
judgment was delivered by Blackburn, J., in which Mellor and 
Lush, JJ., concurred. It was observed in this judgment that 
if the shipment of all four parcels had been like the last, com¬ 
menced in February, but completed and the bills of lading 
signed in March, the case would have been identical with 
Alexander v. Vanderzee, and the Court would have been 
bound by the judgment of the Exchequer Chamber in that case. 
But since the three earlier parcels (constituting nearly nine- 
tenths of the cargo), were in every sense of the word completely 
shipped in February, and the defendants were entitled to have 
the whole quantity, substantially, shipped in March or April, 
the defendants were, upon the undisputed facts, entitled to 
judgment. 

The judgment of the Queen’s Bench Division was taken by 
the plaintiff to the Court of Appeal, and was there reversed by 
a unanimous judgment of the Court (Kelly, C.B., Mellish, L.J., 
and Brett and Ainphlett, JJ.A.) delivered by Mellish, L.J. 
“ The real question,” they say, “ is whether, in order to fulfil 
a contract that 600 tons of rice should be shipped in March or 
April, it is necessary that the whole 600 tons should have been 
put on board in March or April, or whether it is sufficient that 
the shipment should have been completed in March or April. 
This seems to us to be substantially the same question as that 
which was decided by the Court and jury in Alexander v. 
Vanderzee!' Upon the authority of that case and also having 
regard to the presumable object of the purchaser in making the 
stipulation, namely, that he might know when the goods were 
likely to arrive, they adopted the latter alternative. 

In the House of Lords, the peers present being the Lord 
Chancellor (Cairns) and Lords Hatherley, O’Hagan, Blackburn, 
and Gordon, the decision of the Court of Appeal was, again 
unanimously, reversed ; and that of the Queen’s Bench Division 
restored. I shall quote from the judgment of Lord Blackburn, 
which is substantially in agreement with that of all the Lords, 
as being the most weighty and instructive. “The question,” 
he says, “which arises in this case is, whether the rice here 
tendered was shipped within the period stipulated for or not. 
That evidently involves in it two questions: first, what is 
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meant by the word ‘shipped’ as used in this contract? and, 
secondly, the question of fact whether the things which are 
proved in evidence to have taken place as regards these 
defendants did amount to a shipping of the rice within the 

meaning which ought to be put upon the contract.In 

the absence of any evidence of mercantile usage ... it seems 
to me that where a parcel of goods is begun to be put on 
board on or after the 1st of March, and they are all finally put 
on board so that the shipment is entirely completed before the 
31st of March, and nothing then remains but to take the bill 
of lading for them, there can be no doubt that that is a March 
shipment; the whole shipment is completed in that month. 
But there would be a good deal more difficulty in saying 
whether it was a March shipment or not, if the case were this: 
suppose the shipment of a large parcel of goods goes on, as one 
transaction, which occupies several days : suppose for example, 
the shipment of a large parcel of goods which may take ten 
days or so to put on board, has been begun before the end of 
the month of February, and has been proceeded with con¬ 
tinuously with reasonable dispatch, and in the ordinary way as 
•a matter of fair dealing, and the completion of the shipment is 
in March although the commencement was in February, and 
the bill of lading is taken in March, I think the materiality ot 
the bill of lading would merely be as evidence to show that the 
shipment was then completed. I do not think the delaying of 
the bill of lading fur a fortnight would make the date of the 
shipment a fortnight later. I think the material thing is the 
completion of the putting it on board, which would entitle you 
to the bill of lading ; but the bill of lading would be stiong, 
and in most cases, conclusive evidence, of the date when the 
shipment was really completed. I think, in a case of the soit 
I have supposed, there is a serious and grave question, whether 
or no the shipment may be considered as being made partly in 
one month and partly in the other, or whether it may not be 
considered as made at the time when the one indivisible trans¬ 
action of putting those bags of rice on board was ended and 
completed, resulting in the whole parcel being on board, so that 
there is now a right to say: We have shipped this cargo, or 
portion of cargo, and we are now entitled to a bill of lading. 
That was the case which arose in Alexander v. Vunder zee. 
***** 

“The facts are here that the great bulk of this rice was 
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put on board during the month of February. For the great 
bulk, nine-tenths of it, bills of lading were signed in the month > 
of February. With regard to the remaining one-tenth, a large 
part of that one-tenth was put on board in February, but a 
small portion amounting, I think, to four tons, was put on 
board in March, and the bill of lading of the last parcel was 
signed in March. Under these circumstances it seems to me, 
that putting aside the mercantile evidence altogether, or having 
none, it is quite clear that, as far as regards those nine-tenths 
which were put on board in February, and the shipment of 
which was completed in February, as was indicated by the 
taking of the bills of lading then, it was not part of a con¬ 
tinuous operation eked out by putting on board four more tons 
in March. It seems to me that it was so completely a Feb¬ 
ruary shipment that, had this contract been slightly differently 
worded, and bad it said ‘shipped in February’ instead of 
saying ‘ shipped in March ^ April,’ the defendants clearly 
must have taken this as a February shipment—they could not 
have rejected it. I think that equally applies to the present 
case; being a February shipment it cannot be a March 
shipment.” 

The net result is that the decision of Alexander v. Vanderzee, 
although questioned (and some of the Lords were perhaps more 
inclined than Lord Blackburn to question its soundness), is not 
overruled, and if another case on all fours with it should come 
before the Court and a similar verdict be given, it may be 
sustained. But that case cannot now be quoted as laying 
down any general rule of construction so as to make the point 
of time when the shipment is completed and the bill of lading 
given the sole criterion whether the goods answer the descrip¬ 
tion. On the contrary, the period during which the goods are 
put on board is the thing to be looked to, but whether the 
whole of this time must be confined within the month named 
or whether if done continuously the lading may be looked upon 
as one act to be dated from the time of its completion, is left 
by the judgment of the Lords to be an open question, upon 
which however the former alternative seems the more likely to 
prevail. 

Where the contract was for purchase of goods “ to be dis¬ 
patched ” from St. Petersburg not later than 31st July, it was 
held sufficient that the goods were sent off in lighters by that 
day {Busk v. Spence, 4 Camp. 329). 
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Where a sale was made on the 1st of May of goods, to he 
paid for, according to the invoice, “ in six or eight weeks,” and 
action was brought for payment on the 18th of July. The 
judge having left it to the jury to say what was the fair mer¬ 
cantile meaning of the expression “ from six to eight weeks,” 
they found that the action had not been brought prematurely. 
The Court of Common Pleas on the authority of Alexander v. 
Vanderzcc held that the question was properly left to the 
jury, and sustained the verdict (Ashforth v. Bedford , L. R. 9 

C. P. 20). 


Impossibility, 
original or 
supervening. 


If the thing expressed to be promised under a contract (of 
sale or otherwise) is physically impossible, quod natur a fieri non 
concedit , and this is so obvious or notorious as to have been 
presumably in the eonternjdatiov of both parties, the contract 
is void ; and if after the making of the contract the thing pro¬ 
mised has become impossible through the act of God, the obliga¬ 
tion is at an end (Benjamin, 2nd ed. 455, 459, and authorities 
there cited). 1 


1 In the former edition I stated the 
first branch of the proposition, as 
laid down by some of the authori¬ 
ties, without the qualification of the 
words in italics. So stated the pro¬ 
position is not warranted by practice. 
In Clifford v. Wells, L. R. 5 C. P. p. 
588, it is observed by Brett, J., that 
it is not competent to a defendant to 
say that there is no binding contract 
merely because he has engaged to do 
something which is physically im¬ 
possible. “ I think,” he says, “ it 
will be found in all the cases where 
that has been said, that the thing 
stipulated for was, according to the 
state of knowledge of the day, so ab¬ 
surd that the parties cannot be sup¬ 
posed to have so contracted.” This 
view is consistent with the actual 
decisions, and (as Professor Pollock 
points out) the same view is dis¬ 
tinctly given in the Digest (44-7, de 
obligationibus et actionibus, act. 31). 
“Non solum stipulationes impos- 
sibili conditioni applicatae nullius 
momenti sunt, sed etiam ceteri 
quoque contractus . . . impossibili 


conditione interposita aeque nullius 
momenti sunt, quia in ea re, quee ex 
duorum pluriumve consensu agitur, 
omnium voluntas spectatur; quorum 
procul dubio inhujusmodi actu tabs 
cogitatio est, ut nihil agi existiment 
apposita ea conditione, quam sciant 
esse impossibilem.” This and the 
cognate text of the Institutes (iii. 19, 
ss. 1,11), are probably the ultimate 
source of the various dicta in the 
old books and cases on the subject. 

In Scotch law, Stair (I. 10,13 (3)) 
says, “ contracts of absolute impos¬ 
sibilities are void,” and refers to 
the last-mentioned passage of the 
Institutes as his authority. But the 
Courts do not give literal effect to 
this principle. A crucial instance 
will be found in the case ot Gillespiev. 
Hoicden, Court of Session, 1885, 12 
Ret tie, 800. The defendant, a ship- 
builder, undertook to build a ship 
of certain specified dimensions in 
length, breadth, and depth, with 
compound engines of a certain power 
“to carry 1800 tons dead-weight, 
including coals, on 14i feet draft.” 
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In the former case the contract is regarded as simply mean- V. 

ingless ; in the latter the agreement is construed as subject to .—-——■ 
an implied condition. 

This implied condition is perhaps more correctly expressed 
as follows :—Where the continued existence and fitness of a performance 
certain person or thing is a necessary condition to render the is possible, 
performance of a contract possible, it is an implied term of the 
contract that, if, by some force or cause which it is beyond 
human skill or foresight to avert, the person or thing shall cease 
to exist or to be in a state of fitness, then the performance so far 
as relates to the period subsequent to the change of circum¬ 
stances is excused on both sides. 

So where there is an agreement to sell and deliver a horse on 
a fixed future day and the horse die in the interval (Benj. ut 
8up., Williams v. Hill, Palm. 548). So where a music hall was 
let for a particular day, and meantime burnt down accidentally 
(Taylor v. Caldwell, 3 B. & S. 826). Where, pending a con¬ 
tract of personal service, one of the parties has died (Boast v. 

Firth, L. R. 4 C. P. 1 ; Farrow v. Wilson, L. R. 4 C. P. 744 ; 

Whincup v. Hughes, L. R. 6 C. P. 78, followed by Mr. Justice 
Pearson in Ferns v. Carr, 28 Ch. D. 409, a case of an articled 
clerk to a solicitor, where instruction had been given for three 
years, and no part of the premium was held to be returnable). 

Where an eminent artiste agreed to play at a concert, but (with¬ 
out fault) was, when the time came, too ill to do so (Robinson v. 

Davison, L. R. 6 Ex. 269). In all these cases the performance 
has been excused. And where work was agreed to be done by 


On the evidence it appeared that it that this was the ratio decidendi of 
was impossible to build a seaworthy the judgment, 
vessel of the specified dimensions The English authorities cited by 
which should carry the weight on Benjamin (4th ed. 550) are Shep. 
the draft specified, and be capable of Touch. 173, 382 ; Co. Litt., 206a; 
being propelled at reasonable speed. Faulkner v. Lowe, 2 Ex. 596 ; WiU 
It was held that the defendants, liams v. Hill, Palm. 548 ; Laughters 
having absolutely undertaken to Case , 5 Rep. 21 b. ; Hall v. Wright 
build a ship according to the sped- E. B. & E. 746 ; 2 Wins. Saund.| 
fied requirements, were liable in 420 ; Tasker y. Shepherd, 6 H. & n! 

damages for not fulfilling them. It 575. To these may be added Marl 

might indeed have been said that quis of Butty. Thomson, 13 M. &W. 
the defendant being a shipbuilder, it 487 ; Hills v. Sughrue (the guano 

was his business to make the ealeu- case), 15 M. & W. 253 ; Clifford v. 

lations, and that by undertaking the Watts (ut supra), L. K. 5 C. P. 577* 
contract he represented, and there- 585; Jones v. St, John f s College L. r! 
fore warranted, that the thing could 6 Q, B. 124. * 

be done. But it does not appear 
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And that it 
shall continue 
to be lawful. 


Mere inability 

0 

of contractor 
no excuse. 


If covenanting 
party has the 
option of per¬ 
forming within 
a certain period, 
and by delay 
performance 
becomes 
impossible. 


one party on the premises of the other, to be paid for on com¬ 
pletion, and the premises were destroyed by accidental fire in 
such a way as to render the completion of the work impossible, it 
was held by the Exchequer Chamber on appeal from the Common 
Pleas, that the result was to excuse both parties from the further 
performance of the contract but to give a cause of action to neither 
(Appleby v. Myers , L. R. 2 C. P. 651, reversing same case LR. 
1 C. P. 615). And where there was a contract for the sale of 
200 tons of potatoes off a certain piece of land which, in ordinary 
years, was amply sufficient to produce such a crop, but owing to 
blight only produced eighty tons which were delivered, it was 
held by the Court of Appeal, affirming the decision of the 
Queen’s Bench, that the vendor was excused from the perform¬ 
ance, so far as relates to the remaining 120 tons (Howell v. 
Coupland, L. R. 9 Q. B. 462; 1 Q. B. D. 258). 

And if, after a contract has been entered into, the performance 
becomes legally impossible, or is prevented by an act of State 
of our own Government, there is, by similar implication, an 
excuse from further performance (Body v. de Cre^pigny, L. R. 
4 Q. B. ISO ; Xeivby v. Sharpe, S Cli. D. 39). 

But where the thing agreed to be done is not in itself 
physically impossible, although the contractor is in fact unable 
to carry it out (Kearon v. Pearson, 7 H. N. 386 ; Jones v. 
St. Johns Cull, L. R. 6 Q. B. 115 ; Grant J Co. v. Coverdah, 
Todd J Co., 9 App. Ca. 470, 477), or where the law or act pro¬ 
hibiting or preventing the performance is that of a foreign 
government (Barker v. Hodgson, 3 M. & S. 26/ ; Kirk v. 
Gihbes, 1 H. & S. 810), he is not excused ; unless indeed both 
parties have become incapacitated, as for instance where the 
act prevented is one in which both parties ought, according to 
the contract, to have concurred (see Ford v. Cutesu'orth, L. R. 


Q. B. 127, 137; 5 Q. B. 544). 

A curious case decided by Jessel, M.R. (In re Arthur, 
rthur v. Wynne, 14 Ch. D. 603), was this:—By marriage 
ttlement (in the Scotch form) the husband assigned to his 
arriage trustees two policies of assurance on his life for £5000 
ich expiring at a date about two years after the marriage, 
id bound himself on or before that date to effect a new policy 
r £10,000. He took no steps to effect a new policy until t e 
ly before the expiry of the old ones; and by that time in 
^sequence of a then recent change in his health, his life ha 
jeome uninsurable. The Master of the Rolls held that, having 



CONDITIONAL CONTRACT. 


433 


had ample time within which he might have fulfilled the ob¬ 
ligation, he was not excused from it; and decided that his estate 
was liable to the trustees for the £10,000. 

In Jacobs v. Credit Lyonnais , C. A., 1884, Feb. 23 (12 
Q. B. D. 589), there was a contract made in London between a 
firm of London merchants, as buyers, with a firm who also carried 
on business in London as sellers, for the purchase of esparto 
(grass) to be collected and shipped in Algeria on ships or 
steamers provided by the buyers, and payment to be made in 
London. There was an arbitration clause, with a provision for 
making it a rule of the High Court of Justice. By the French 
civil code, which is in force in Algeria, the debtor in an obliga¬ 
tion is excused (Art. 1148) from having to pay damages for non¬ 
performance by reason of (amongst other things) “ force majeure.” 
Part of the goods were delivered, but the delivery of the rest 
was prevented owing to an insurrection and consequent hostilities 
in Algeria, in the course of which the constituted authorities 
issued orders against the exportation of esparto. Some of the 
esparto collected by the servants of the company was burnt, and 
the servants of the company were killed, maltreated, or driven 
away from the works. This constituted “ force majeure ” within 
the meaning of the French code. These facts were alleged as a 
defence to the action of damages for non-delivery of the re¬ 
mainder of the esparto. The Court held on demurrer (affirming 
the judgment of the Queen’s Bench Division) that the contract 
was an English contract, and that the facts alleged, though 
constituting “ force majeure ” according to the foreign law, 
afforded no answer to the claim according to English law. 
It appears to have been hardly contended that the facts alleged 
afforded a defence according to English law. 


If a sale is made expressly conditioned upon an act, or for a 
price to be fixed by reference to an act (e.g., the making of a 
valuation) to be done by a third person, that is considered as of 
the essence of the contract, and if this third person refuse 
(without default of either party to the contract) 1 to perform the 
act, the sale cannot take effect (Thumiell v. Balbirnie , 2 M. & 
W. 786). 


1 If the sale is conditioned upon 
something to be done which be¬ 
comes impossible by default of one 
of the parties, it will be considered, 

C.S.G. 


as against the defaulter, that the 
condition is fulfilled. (Mackay v. 
Dick, H. L. on appeal from Scotland, 
6 App. Ca. 251.) 

F F 
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“ Sale or 
return.” 


Where, however, an agreement was made in the following 
- terms:—“Agreed to sell my horse P. to J. B. for the sum o°f 
1 £200, provided that he trots eighteen miles within one hour: 

* an <J that to be done within one month from this day, and J. N. 

to be the judge of the performance: if the above task is not 
j performed, the horse is hereby sold to the said J. B. for the sum 
; of U, which he has this day paid to me.” In an action for 
j delivery of the horse, it was held, on demurrer to a plea averring 
i that J. N. had refused to act as judge, that the agreement 
meant a sale of the horse for I*., with a condition subsequent 
that there was to be a further payment if the horse performed 
e task assigned , but as it was essential to the performance 
that J. N. should act as judge, the condition failed, and the 
extra payment could not be required as a condition of the 
delivery of the horse. There was a further question, whether 
the contract as so authorised was not an illegal wager, but no 

O O ' 

decision on that point was given at this stage of the case 
(■Broyden v. Marriott, 2 Bing. N. C. 473. 

It will be observed that under circumstances of the kind here 
under discussion, there is a great practical difference between 
the case of an executory contract for sale, and that of a contract 
for work to be done (e.y., upon the house or land of another). 
Where there is a contract for work to be done, and the paymeut 
for the work is conditioned upou the act of a third party, the 
contractor may lose the fruit of his labour altogether, if the 
condition fails without the fault of the other: it being clear 
that he cannot in such a case fall back on a quantum meruit 
{Ranger v. G- W. Ry. Co., 5 H. L. C. 72, 101) ; unless indeed 
performance has been hindered by the act of the other party 
(Taylor v. Guppy, 3 M. & W. 3S7). In the case of an executory 
sale of goods, however, unless the subject-matter has perished 
(a case already dealt with, p. 431, supra), the vendor is simply 
left with the goods on his hands. If indeed there has been a 
part delivery of the goods, and the goods so delivered are kept 
and not redemanded, there would (if the contract itself was not 
divisible) be a presumption of a fresh contract to take the goods 
so delivered at a fair price ; or if the original contract price 
were in its nature apportionable (e.y., if fixed by weight or 
number of things having a fair average quality) then at an 
apportioned part of the original contract price. 

The bargain called “ sale or return ” is an example of a sale 
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dependent on a condition ; the buyer’s election to keep the 
goods, as shown by his not returning them, being a condition 
precedent to the sale taking effect. The effect of the transac¬ 
tion has been stated in Moss v. Sweet, 16 Q. B. 493, as follows :— 
“Where goods delivered on sale or return are not returned 
within a reasonable time, the sale of the goods becomes absolute.” 
This is doubtless a correct view of the bargain strictly called 
“ sale or return.” The phrase has, however, been somewhat 
loosely applied to special contracts between dealers, or between 
manufacturer and dealer having for their ultimate object the 
disposal of the goods to the public. 

The following three cases are instances of such special 
contracts, but in none of them, I think, is the bargain one of 
“ sale or return ” properly so called. 

Iu Liuesay v. Hood, 2 Camp. S3, there was a contract between 
a wholesale and a retail dealer, that the former should from 
time to time supply the latter with goods up to £ 100, which 
the latter was to sell, settling monthly with the former at 
certain prices agreed upon between them for the goods sold. 
The question arose on the bankruptcy of the retail dealer, 
whether the goods on hand under this arrangement were in his 
reputed ownership, and it was held that they were. “ Under 
the agreement,” it was said, “ the bankrupt was to sell these 
goods not as factor but as principal.” In the case of Ex parte 
White, In re Nevill, L. R. 6 Ch. 397, a question arose out of a 
course of dealing between a manufacturer and a dealer, by 
which the goods sold by the latter to customers were settled for 
monthly between the parties according to a certain price list. 
The dealer was not restricted as to the prices he should charge 
to customers, or the credit he should allow them. The question 
was whether the moneys received by the dealer from the 
customers, were received on his own account, or as agent for 
the manufacturer, and the decision was that he received them 
on his own account. The transaction was held, in effect, to be, 
that each piece of goods was delivered to the dealer upon the 
terms that if and when he sold any to a customer, he should 
be taken to have purchased the same from the manufacturer at 
the price in the list. 

In the case of Ex parte Bright , In re Smith , 10 Ch. D. 566, 
there were terms of arrangement in writing, which, at first 
sight, seem very like the course of dealing in the last case. 
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The terms proposed by the consignees and which were in sub¬ 
stance accepted by the manufacturers were as follows :_" It is 

agreed that, when quoting prices to us, you are to make them 
as low as possible, leaving yourselves only the ordinary manu¬ 
facturing profit which you are in the habit of getting. 2nd. 
It is agreed that we shall offer and sell your goods throughout 
Great Britain and Ireland, at such an advance on your prices as 
we may deem right, so as to leave us a fair commission covering 
travelling expenses, &c. 3rd. It is agreed that we shall be 
entitled to retain this advance obtained on your cost, but that 
all other money or bills which shall be received by us as pay¬ 
ment for your goods shall be duly collected and remitted by us. 
4th. We agree to guarantee all accounts.” It was held by the 
Court of Appeal that the transaction between the manufacturer 
and consignee was not one of sale, conditional or otherwise, but 
one of agency. It was further held that the reputed ownership 
clause did not apply, because the consignees described them¬ 
selves to the world both on a brass-plate on the door of their 
place of business and on their invoices as “ merchants and 
manufacturers’ agents.” 


Various special As further instances of contracts of conditional sale where the 
com 110 ns. sa j e became absolute upon the fulfilment of the condition, I 

may mention Bianchi v. Hash, 1 M. & W. 545 ; and Beverly 
v. Lincoln Gas Co., 6 Ad. & E. 829. And where the sale 
became void by the failure of the condition, Elphich v. Barnes 
(5 C. P. D. 321) ; Head v. Tattersall (L. R. 7 Ex. 7) ; and see 
p. 441, post. 

Where a trader, in consideration of a loan of money, assigned 
his stock in trade by a bill of sale under a proviso that until 
default in payment of the loan the debtor should be entitled to 
make use of such stock without hindrance or disturbance on the 
part of the grantee, and the trader subsequently sold the goods 
by private contract fraudulently and not in the ordinary course 
of his business ; it was held that this transaction did not come 
within the permission of the proviso, and the property remained 
in the first grantee, although the second vendee was in bond 
fide (Taylor v. McKeand, 5 C. P. D. 358 ; see also Payne v. 
Fern, 6 Q. B. D. 620). It is to be observed that there was no 
question as to the right of creditors under the protection of the 
Bills of Sale Act or the Bankruptcy Act, 



WHERE PARTNERSHIP VENTURE IMPLIED. 


437 


Where by the terms of the contract payment is to be made 
for goods shipped, in exchange lor bills of lading of each ship¬ 
ment, the purchaser is bound to pay on tender of a duly 
indorsed bill of lading effectual to pass the property, although 
the bill of lading is drawn in triplicate, and all the three parts 
are not then tendered or accounted for (Sanders v. Maclean , 
C. A., 1883, April 28,11 Q. B. D. 327). 

It has been decided by the Court of Appeal, affirming the 
decision of the Master of the Rolls, that, on the sale of a thing 
insured, no interest in the policy passes to the vendee, unless at 
the time of the sale the policy is assigned either expressly or 
impliedly (North of England Oil Oake Co. v. Archangel In¬ 
surance Co., L. R. 10 Q. B. 249, 255). In the sale of a floating 
cargo, there appears to be, according to established practice, 
such an implied agreement (per Cockburn, C. J., L. R. 10 Q. B. 
253). In Rayner v. Preston, 1881, April 8, C. A., 18 Ck. 1). 
1, where there was a contract for the sale of land and houses, 
which were completed by the vendor, and in the mean time 
before completion one of the houses was burnt down and the 
insurance money paid to the vendor, it was held by Brett and 
Cotton, L.JJ. (affirming the decision of the Master of the Rolls, 
14 Ch. D. 297), dissentiente James, L.J., that the purchaser 
was not entitled as against the vendor to the benefit of the 
insurance. In Castellani v. Preston, C. A., 18S3, Mar. 12 (11 
Q. B. D. 380), being an action by the insurance company against 
the vendor arising out of the same facts, it was held by the 
Court of Appeal, reversing the judgment of Cliitty, J. (8 Q. B. D. 
613), that the insurance company were entitled, on the doc¬ 
trine of subrogation as between insurer and insured, to recover 
from the vendor out of his purchase money a sum equal to the 
insurance money so paid. The same result might happen in 
case of an executory contract for ike sale of goods, if the inten¬ 
tion of the contract was that the risk should pass although 
something remained to be done before the property was 
transferred. 

Where goods are shipped on joint account for a price named, 
with a stipulation that the shippers are to reimburse them¬ 
selves for cost and insurance by drafts with documents, the 
inference is that there is a partnership venture, implying in 
equity a joint and several liability, and the transaction having 

O 


Part V. 
§ 3 . 


Payment to be 
made in ex¬ 
change for bill 
of lading. 


On sale of in¬ 
sured property 
no implied 
assignment of 
the policy. 


Case where 
partnership 
venture implied. 



438 


SALE OF GOODS, 


Part V. 
§L 


Warranty 

defined. 


Representations, 
different kinds 
of. 


]st. Rcpiesen* 
tntions where 
buyer is pre¬ 
sumed to 
exercise in¬ 
dependent 
judgment. 


2ndly. Where 
relied on as the 
consideration 
for part of the 
price. 


turned out a loss, and one ot the joint adventurers becoming 
insolvent, the others were held liable to make good his share of 
the loss (Lowe v. Dixon , Lopes, J., 1885, Dec. 10, 16 Q. B D 
455). 


SECTION IV.—QUESTIONS ARISING ON TERMS OF THE CONTRACT 

COLLATERAL TO ITS ESSENTIAL OBJECTS. 

Under this head the questions of general importance usually 
arise on stipulations in the nature of warranty. A warranty 
has been defined as “ an express or implied statement of some¬ 
thing which the party undertakes shall be part of a contract; 
and though part of the contract collateral to the express object 
of it M (per Lord Abingcr in Chanter x. Hopkins, 4 M. & W. 
*399, 404); and it has been laid down that “ an affirmation at 
the time of a sale is a warranty, provided it appear on evidence 
to have been so intended ” (per Duller, J., citing Holt, C.J., in 
Pasley v. Freeman , 3 T. R. 51, 57). 

To explain the definition, it is necessary to distinguish the 
circumstances under which statements, or representations, are 
made. 

First, there may be a representation of a fact such, or under 
such circumstances, that the buyer is not presumed, iu making 
liis contract, to have relied on it. Such are mere puffing state¬ 
ments in regard to goods bought in specie, the buyer having, 
before or at the time of the contract, the opportunity of exami¬ 
nation, and the means of judging for himself as to the cor¬ 
rectness of the statement. Upon such representation (even it 
expressed in the contract itself), the seller is not liable unless 
he has made the statement knowing it to be false. But if the 
seller made the statements knowing them to be false, the buyei, 
if in fact misled, has his remedy. For though he is presumed 
not to have relied upon the truth of the statement, and so fai 
to have exercised his own judgment; he may be presumed to 
have relied upon the seller having believed the statement to 
be true. The ground of his remedy is a fraud on the part ol 
the seller : and to this I shall revert in the sequel. 

Secondly, there may be a representation of a fact on which 
‘ the buyer is presumed to have relied as entering into the con¬ 
sideration for some part of the promise on his part. This is the 
same as to say (where the representation is by the seller regard- 
in" the thing sold) that the truth of the representation is made 
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part of the contract, not as a condition of the transfer of pro¬ 
perty being carried out, but as a matter collateral to that 
primary object being carried out. In this case there is a 
warranty properly so called. 

Thirdly, there may be a statement or representation, such 
that the buyer is presumed to have relied on it as entering into 
the consideration for the whole of the engagement on his part. 
And in this case the truth of the statement is a condition 
precedent as already explained (p. 415, ante). And the sorts of 
statements which are construed as conditions have been already 
reviewed (pp. 415—423, ante). 

In the present section I confine myself to the consideration 
of warranties properly so called. 

A statement made by the seller at the time of the contract 
is a warranty if the parties intend the seller, as part of the 
contract, to undertake that the statement is true. 

If the contract is contained in a document intended by both 
parties to embody its terms, such a document is, according to 
the principle already explained (p. 305, supra), the primary 
and only evidence of the terms, and if it does not contain the 
statement there is an end of the matter ( Pickering v. Dowson , 
4 Taunt. 779 ; Freeman v. Baker , 5 B. k> Ad. 797 ; Kain v. 
Old, 2 B. A C. 627). But it is not eveiy document embodying 
terms of a contract which is thus conclusive. For the parties 
may have intended the document to be a record, not of the 
whole terms of the contract but of certain terms only (Allen v. 
Pink, 4 M. & W. 140). And an informal document such as a 
receipt stating the goods and price, raises no presumption of 
the intention to record the whole transaction although a docu¬ 
ment bearing on the face of it to be a sale or contract note, 
would raise such a presumption very strongly. 

Accordingly, there are two cases in which parol evidence of 
the intention is admissible; 1st, where it does not appear that 
the parties have adopted any document as embodying the 
whole terms of their contract (e.r/., in Cave v. Coleman, 3 
M. & It. 2); 2ndly, where there is such a document, but the 
document is in its terms ambiguous, so that on the docu¬ 
ment itself it remains doubtful whether a statement or des¬ 
cription regarding the goods is intended to be a warranty or 
merely a representation or statement of belief on the part of 
the seller not intended to be relied on by the other; or, it 
may be a superfluous description of goods whose identity 
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and essential qualities can be established and ascertained 
" independently, of it. 

Cases of the first class are Cave v. Coleman (3 M. & R. 2), 
where the warranty was established ; and Hopkins v. Tan - 
qaeray (15 C. B. 138) and Stuckley v. Bailey , 1 H. & C. 405; 
where it was not. Cases of the second class are Power v. 
Barham (pictures—“ Canaletti,” 4 A. & E. 478), where the 
warranty was established ; and JeudvAne v. Slade, 2 Esp. 572 
(pictures—“ Claude Lorraine ” and “ Teniers ”), where Lord 
Kenyon thought there was no warranty. 

In 11 ood v. Smith, 5 M. A R. 124, a statement by the 
seller of a horse at the time of sale,—“ he is sound to the 
best of my knowledge but I will not warrant him,” was held 
to import a qualified warranty that the seller knew of no 
unsoundness. 


Construction 
of express 
warranties in 
writing. 


I shall here state some rules of construction which have been 
laid down, or which may be deduced from the cases relating to 
warranties. 

Where the contract for the sale of goods is in writing, and 
contains a particular express warranty, the Court will not 
extend such warranty by implication of intention arising from 
the circumstances. This was laid down in the case of Dickson 
v. Ziziana, 10 C. B. 002, and is only an application of the 
leading rule as to written contracts already frequently adverted 
to. The contract in the case here referred to was for sale of 
a cargo of Indian corn, with an express warranty that the 
quality was equal to the average of shipments of Salonica of 
that season, and that the corn had been shipped in good 
and merchantable condition. The judge had left it to the 
jury to say whether the corn was at the time ot shipment in 
a good and merchantable condition far a foreign voyage; and 
this was held a misdirection. 

Where however the purpose for which the goods w T ere to be 
furnished was expressed in the contract, as where the contract 
was to supply “ troop stores,” it was held that the implied 
condition or warranty in the election of the buyer (as explained 
p. 422, ante), that they should be fit for that purpose, was not 
excluded by an express -warranty of something else, as that 
they should pass inspection of the H.E.I.C. s officers ( Biygc 

Parkinson, 7 H. & N. 955, p. 444, post). 

Express warranty of one quality is ground for an inference 
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that statements of other qualities made in the writing are not v 

intended to be warranties (Budd v. Fairnuiner, 8 Bing. 48 ; >- r — 

Anthony v. Halstead, 37 L. T. N. S. 433). The word “ war¬ 
ranted,” of a horse, standing by itself, has been construed to 
imply a warranty of soundness exclusively (.Richardson v. 

Brown, 1 Bing. 344). Instances of statements in writing by 
the vendor which have been held to be warranties are Shepherd 
v. Kain (5 B. & Aid. 240), where a vessel was advertised as 
“copper-fastened,” and Cowdy v. Thomas (36 L. T. N. S. 22), 
where in answer to a question on the treaty for sale of a loco¬ 
motive the vendor wrote, “ firebox and tubes are copper,” and 
it turned out that some of the tubes were iron. In both these 
cases inspection was allowed, but it was inferred that the 
inspection was for the purpose of the buyer satisfying himself 
on other points; being entitled to assume the truth of the 
statements made as above mentioned. 


A time limited in the warranty of a horse, thus:—“war¬ 
ranted—one month,” has been held to mean a warranty against 
such faults only as shall be discovered in the month (Chapman 
v. Gwyther , L. R. 1 Q. B. 4G3 ; Byuuter v. Richardson, 1 Ad. 
& E. 508). It is a very usual practice in public sales of horses, 
to couple a stipulation in the nature of warranty limited as to 
time, with a further stipulation that the horse is to be returned 



within the time, so making the discovery of a fault and return 
of the horse within the time a condition subsequent annulling 
the sale. This practice is referred to by C.J. Tindal in Watson 
v. Denton , 7 Car. & P. 85, 89 ; and instances occur in Mesnard 


v. Aldridge (3 Esp. 271); Adams v. Richards , 2 H. Bl. 573, 
and Hinchcliffe v. Bamuick, 5 Ex. D. 177, where the buyer not 
having returned the horse within the time was barred from 


insisting on the stipulation as a warranty. It has been held 
that the right to return the horse under such a condition was 
not defeated by an accident happening to the horse in the 
meantime without the fault of the vendee {Head v. Tatter sail, 
L. R. 7 Ex. 7; see also Elphick v. Barnes , 5 C. P. D. 321; 
and p. 436, supra). And where the accident was such as to 
make the return impossible—as where the horse though alive 
at the stipulated time of return had to be killed soon afterwards 
—and notice is given within the time that the animal was not 
according to warranty, the right to sue upon the warranty has 
been held not to be barred {Chapman v. Withers, 1888 
April, 17, 20 Q. B. D. 824). This is upon a principle similar 


442 


SALE OF UOODS. 


Fakt V. 
§ 4 . 


to that of the implied condition of the primary obligation 
mentioned on p. 431, ante. 

The term “ sound ” in the warranty of a horse or other animal 
| has 1)een carefully defined by Baron Parke in Kidd ell v. Bur- 
nard (9 M. & W. 068, 670), quoting, with the approbation of 
his colleagues, his own language in Coate* v. Steven*, 2 Mood. 
& Rob. (5/, 58). 4he term, he says, "implies the absence of 

any disease or seeds of disease in the animal at the time, which 
actually diminishes or in its ordinary progress will diminish his 
natural usefulness in the work to which he would properly and 
ordinarily be applied.” This definition is perhaps slightly 

the case of Holliday v. Morgan (1 E. * E. 1) in 
which it was held that a congenital extraordinary convexity in 
the eye causing short-sightedness and a consequent tendency in 
the horse to shy, was unsoundness. 

kor a catalogue of the diseases which have been found by 
juries under the direction of a judge to constitute or not to 
constitute unsound ness in a horse, I refer to Oliphaut on the 
Law of Horses, and the cases cited in Benjamin, 2nd ed., 
pp. 505, 500. 

The following rule of construction is deduced by Mr. Benjamin 
from the cases of Liddard v. Kain (2 Bing. 183), and Margct- 
son v. Wright (twice tried and reported, 7 Bing. 003, 8 Bing. 
454) :—"A general warranty,” says Mr. Benjamin, "does not 
I usually extend to defects apparent on simple inspection, requir¬ 
ing no skill to discover them, nor to defects known to the buyer. 
But the warranty may be so expressed as to protect the buyer 
against the consequences growing out of a patent defect.” I 
cannot improve upon this statement. 

Whether an agent for sale has implied authority to give a 
warranty of quality must depend on the usage of the market 
in which the sales takes place ; it being necessarily implied that 
the agent has authority to do all such things as are usual to be 
done in sales of the kind in question. What is usual is a 
question of evidence (Dingle v. Hare, 7 C. B. N. S. 145). 

In Brady v. Todd, 9 C. B. N. S. 592, the Common Pleas 
decided that a person, not a horse-dealer, selling a horse by a 
servant by private sale did not impliedly authorise the seivant 
to give a warranty. This does not expressly overrule Alexander 
v. Gibson, 2 Camp. 555, where a horse had been sold by the 
defendant’s servant at a fair, and Lord Ellenborough expressed 
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the opinion that the servant had implied authority to warrant. 
He does not, however, seem to have laid auy stress on the 
circumstance that the sale was at a fair. In Brooks v. Hassail, 
1884, 49 L. T. 569, a case tried by the County Court Judge 
without a jmy, evidence was given that the servant in charge 
of a horse at a fair sold the horse with a warranty. The judge 
found that the warranty was given, and drew the inference that 
there was an implied authority to give it. A Divisional Court, 
Lord Coleridge, C.J., Stephen and Mathew, JJ., distinguished 
the case from Brady v. Todd , on the ground that the horse was 
sent for sale at a fair where stranger meets stranger, and that, 
in such a case, the judge was justified in finding that the 
servant had implied authority to warrant the horse. When the 
vendor is a horse-dealer, the presumption is that his servant 
authorised to sell, is authorised to give a warranty ( Howard v. 
Bltexvard, L. R. 2 C. P. 148, see also Bandilaiuh v. March, 
2 B. & Aid. 673, 679). The same principle has beeu applied in 
the case of a sale of a horse by the servant of the proprietor of 
a riding-school, who, though not actually a horse-dealer, was in 
the habit of buying and selling horses in connexion with his 
business. Mr. Baron Huddleston held the owner liable upon 
the representation of his servant that the horse was free from 
infectious disease (Baldry v. Bates, Q. B. 1885, 52 L. T. 620). 


Part V. 



It is the general rule in English law that there is no implied implied 
warranty of quality in the sale of goods ; the principle beiug ucnTraWule 
summarized in the words “Caveat emptor.” The purchaser Caveat emptor. 
can only have relief, if he prove fraud on the part of the seller 
(Parkinson v. Lee, 2 East, 314; Burxiby v. Bollett, 16 M. & W, 

644; Emmerton v. Matthews, 7 H. & N. 586), 

A large class of exceptions to the rule is furnished by the Exceptions, 
principle already stated, p. 415, ante, where the sale is by 
descript ion (including sales by sample) as there defined. Another 
hardly less important class of exceptions is furnished by the 
rule (stated p. 420, ante), where the goods are (by the terms \ 
of the contract) supplied for a particular purpose. It has been 
shown (p. 422, ante), how, in these exceptional cases the buyer 
to whom goods are tendered as in pursuance of the contract, 
may waive the essentiality, and treat the vendor’s obligation in 
respect of the standard or quality, as one in the nature of a 
collateral stipulation, or implied warranty. 

The important cases on^tllis "subject have already been 
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Bigyc v. 
Parkinson , Ac. 


considered under the head of Sales by D ecription, &c., treated 
of at pages 415—424, ante. I here, for illustration, further 
refer to the case of Bigge v. Parkinson (7 H. & N. 955), where 
the question came before the Court in the form of an action 
upon the warranty. The defendant contracted with the plaintiffs 
in the following terms “ I hereby undertake to supply your 
ship the Queen Victoria to Bombay with troop stoi'es, viz., 
dietary, &c., ... at ;£6 15s*. 6d. per head, guaranteed to pass 
survey of the H.E.I.C.’s officers, and also to guarantee the 
quantities, as per invoice, to be on board on Sept. 13.” Stores 
were tendered under the contract, passed survey, and were 
taken on board accordingly. They proved to be unsound and 
unwholesome, and action was brought for breach of contract— 
in effect, upon an implied warranty. The case came before the 
Exchequer Chamber on a bill of exceptions to the ruling of the 
Lord Chief Baron, who had directed the jury that, there being 
an express guarantee, no implied promise of the defendant • 
could be imported into the contract. The judgment of the 
Court (consisting of Cockburn, C.J., Wightman, J., Crompton, J., 
Keating, J., and Byles, J.,) was as follows :—“ There are two 
questions :— First, whether upon a contract to supply provisions 
there is an implied warranty that they shall be reasonably fit 
for the purpose for which they are intended. Upon that point 
not a doubt can be entertained. The principle of law is correctly 
stated in the passage cited from Chitty on Contracts. Where a 
buyer buys a specific article, the maxim Caveat emptor applies; 
but where the buyer orders goods to be supplied, and trusts to 
the judgment of the seller to select goods which shall be 
applicable to the purpose for which they are ordered, there is 
an implied warranty that they shall be reasonably fit for that 
purpose ; and I see no reason why the same warranty should 
not be comprehended in a contract for the sale of provisions.” 
The second question was whether by the particular terms of the 
contract an implied warranty was excluded by the express 
warranty that the stores would pass survey, and the Court 

decided that it was not excluded. 

To a similar effect is the decision of the Common Pleas 
Division in a County Court Appeal arising out of a contract by 
a wholesale importer to send to the defendant, who is a retail 
provision-dealer in London, weekly supplies of Ostend rabbits. 
The effect of the decision is that there was an implied term 
that the goods should be so supplied as, in the ordinary course 
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of transit, to reach the buyer in a condition capable of being 
retailed by him as wholesome food ( Beer v. Walker, 25 W. R. v 
880). 

In this connection may be cited the case, though not one of | 
sale, of Robertson v. The Amazon Tug, <£c., Co., 1881, 7 Q. B. D. 
598, where the plaintiff, who was a master-mariner, contracted 
for a lump sum payable by the defendants, to take a certain S/ 
specified steam-tug of the defendants, towing six barges, from 
Hull to the Brazils, the plaintiff paying the crew and finding 
provisions for the voyage. Owing to the defective state of the 
engines, the voyage was much longer and more expensive than 
was anticipated ; but at the time of the contract neither the 
plaintiff nor the defendant had been aware of the deficiency. 

It was held by a majority of the Court of Appeal, Brett and 
Cotton, L.JJ., against the dissent of Bramwell, L.J., that there 
was no implied undertaking by the defendant that the tug 
should be reasonably efficient for the purposes of the voyage; 
and that the plaintiff had no cause of action. Lord Justice 
Bramwell, however, was of a different opinion, and that there 
was an implied contract by the defendant to deliver the tug in 
a state of efficiency for doing the work it was hired to do. 

The case of Ward v. Hobb* (1878, 4 App. Ca. 13), in which 
the Court of Ultimate Appeal affirmed the decision of the Court 
of Appeal (2G W. It. 151, reversing the judgment of the Queen’s 
Bench Division, 25 W. It. 58o), and held that there was no 
implied representation or warranty, is a case strongly illustrating 
this English rule against implied warranties. The defendant 
had sent to a public market for sale some pigs which were in 
fact affected with a contagious disease, viz., typhoid fever. 
There was evidence that he knew they were so affected. He 
made no express representation as to the condition of the pigs, 
and the conditions of sale stipulated that no warranty would be 
given by the vendor, and that the lots were to be taken with 
all faults. The plaintiff bought the pigs, and placed them with 
other pigs of his own, which became infected. The jury having 
found for the plaintiff, the Queen’s Bench Division gave jud^ 
ment accordingly, refusing a motion for a non-suit. The Court 
of Appeal reversed this decision, and the House of Lords 
affirmed the judgment of the Court of Appeal. In the course 
of the arguments and judgments, the case of Bodger v. Nicholl 
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'- ,s T- 441), was referred to, where Blackburn, J., threw out 
the opinion that the sending an animal to a public market is a 
representation by conduct that, so far as his knowledge goes, the 
animal is not suffering from an infectious disease. Without 
deciding whether that might not be the case if nothing was 
expressed, the Lords held that it could not apply where it was 
expressly stated that the vendor did not warrant the lots, and 
that they must be taken with all faults. 


Implied war- 
runty by the 
manufacturer 
that finished 
goods are reason¬ 
ably fit for use 
as what they 
profess to be. 


I have hitherto considered the implied undertaking as to 
fitness, by the manufacturer or dealer supplying goods for a 
particular purpose, as confined to executory contracts. In 
regard to the manufacturer, there is, even in regard to finished 
articles specifically selected by the buyer, an implied warranty 
that the article is reasonably fit for use, as the thing it professes 
to be. Thus in Shepherd v. Pt/bus (3 M. & G. 80S), it was 
decided in regard to the purchase of a barge from the builder, 
that there was an implied warranty of the barge to be fit for 
use generally as a barge, though not that it was fit for a 
particular object which was not in the contract. In Jones v. 
Bright, 5 Bing. 533, the question arose upon copper sheathing 
selected by the purchaser. The distinction between a manu¬ 
facturer and dealer was pointed out in that case by Park, J. 
(p. 546) ; but that distinction was really immaterial to the 
decision, because in the view taken by all the other judges, the 
use to be made of the copper was held to be part of the contract. 
That it is, in such a case, immaterial whether the article was 
furnished by the manufacturer or by a dealer, appears by the 
opinions of the judges in Brown v. Edgington (2 M. & G. 
279, 292, 293). But the distinction may, notwithstanding, be 
material in the case of sale of goods selected in specie by the 
purchaser, without any express statement as to the use to be 
made of the goods. It is obvious that in sucli a case the 
purchaser does rely to some extent upon the skill of the manu¬ 
facturer. And to this effect Shepherd v. Pybus and Jones v. 
Bright may fairly be cited as authorities. 

This implied warranty of the manufacturer does not extend 
in favour of a sub-purchaser not a party to the contract with 
him (Longr,laid v. Holliday, 6 Exch. 761). To make out a 
liability in such a case something must be shown amounting to 
fraud ( i.e . intentional wrong) on the part of the manufacturer; 
or else there must be an absolute duty incumbent on the manu- 
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facturer to use skill or care in the manufacture ; and this may 
possibly be the case in regard to articles which are known to be 
highly dangerous if not skilfully or carefully manufactured. 
On these points I refer to /aim/ ridge v. Levy and George v. 
Skivington, and the remarks on these cases in my book on 
Negligence (2nd ed. p. 178) ; and to the more recent case of 
Parry v. Smith, 4 C. P. D. 325, 327. 

I must here mention another exceptional class of cases where 
there is an implied warranty by the custom of a particular 
trade, as in Jones v. Bowden , 4 Taunt. 847. This is only an 
instance of the general principle importing into contracts the 
usage of the trade, where lawful and established by evidence. 

By the Chain Cable and Anchor Act, 1874 (37 & 38 Viet, 
c. 51, s. 4), it is enacted that every contract for the sale of a 
chain cable shall in the absence of an express stipulation to the 
contrary (proof whereof shall lie on the seller) be deemed to 
imply a warranty that the cable has been duly tested. It has 
been held that this implied warranty holds good for the sale of 
any chain cable whether supplied for the use of a British ship 
or not (Hall v. BiUhigham , 1885, 54 L. T. 387). 

By the Merchandise Marks Act, 1887 (50 & 51 Viet. c. 28), 
s. 17, it is enacted that on the sale or in the contract for the 
sale of any goods to which a trade mark, or mark, or trade 
description has been applied, the vendor shall be deemed to 
warrant that the mark is a genuine trade mark and not forced 
or falsely applied, or that the trade description is not a false 
trade description within the meaning of the Act, unless the 
contrary is expressed in some writing signed by or on behalf of 
the vendor and delivered at the time of the sale or contract to 
and accepted by the vendee. 

“ Tr ade description ” and “ false trade description ” are defined 
by sec. 3 of the Act. The latter means a trade description 
which is false in a material respect as regards the goods to which 
it is applied. 

The " Sale of Food and Drugs Act, 1875,” commonly known 
as the Adulteration Act (38 & 39 Viet. c. 63) contains (sec. 27) 
express penal clauses, against giving false warranties in writing 
or supplying false labels. The same Act (sec. 25) exempts from 
the penalties under the Act a vendor who bond fide sells an 
article which he has purchased under a written warranty as the 
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same, in nature and quality, as that, demanded of him by the 
prosecutor. It has been decided that to satisfy this requirement 
it is not enough to show that the goods have been supplied 
under a written contract for the supply of goods (in genere) of 
a certain quality {Harris v. May, 12 Q. B. D. 97). 


Implied war- The only question as to warranty of title on the sale of goods 

ranty of title. j s w h e th er , primd facie, by the mere act of selling a specific 

ascertained chattel, the vendor impliedly states that the chattel 
is his. 

Notwithstanding the statements to the contrary in some of 
the ancient authorities, and some dicta of Baron Parke in the 
case of Morley v. Attenborough, 3 Ex. 500 ; the modern rule 
and practice appears to be well settled that, primd facie, there 
is such an implied statement, and therefore a warranty by 
the vendor that he is the owner; but that it isopen to show 
by the situation of the parties and the circumstances of the 
sale , the intention to be only that the vendor should transfer 
such interest as he had. 

This is in effect the result deduced by Mr. Benjamin on a 
careful and accurate review of the authorities ; and in the 
conclusion, combining the result of this analysis with that of 
the learned author’s own judgment and experience, I can only 
express my entire concurrence. Since the former edition of this 
work Mr. Benjamin’s statement of the rule is confirmed by the 
judgment of Mr. Justice Stephen in Raphael v. Burt, 1884, 1 
Cababd and Ellis, 325, subject to the observation that the term 
“personal chattels” (to which Mr. Benjamin limits his state¬ 
ment) is too narrow, and that the principle applies to all sales 
of personal property. The property in question in Raphael v. 
Burt was bonds to bearer of the United States Government, 
which had been “ called ” {i.e., remained outstanding after the 
time when they would have been paid on presentation), and 
were therefore not treated as negociable. The bonds in question 
had in fact been stolen and payment of them stopped. 

The more recent cases, which give the key to the rest, are 
Eichholz v. Banister, 17 C. B. N. S 708 ; and Bagueley v. 
Hawley , L. R. 2 C. P. 625. The rule stated is perfectly con¬ 
sistent with the decision in Morley v. Attenboi'ough, 3 Ex. 
500 • which merely amounted to this, that in the public sale 
by a pawnbroker of unredeemed pledges without an express 
warranty, no further warranty or statement was implied than 
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PART VI. 


VENDOR’S RIGHTS REMAINING IN THE GOODS, 
NOTWITHSTANDING THE TRANSFER OF THE 
PROPERTY BY THE SALE, AND QUALIFYING 
THE RIGHT OF PROPERTY SO TRANSFERRED; 
AND HEREIN OF TRANSFER OF POSSESSION 
AND TRANSITUS. 


Part VI. 

T 

Transfer of 
possession may 
be deferred 
notwithstanding 
transfer of 
property. 


Vendors rights 
in such a case. 


Buyer insolvent. 


Not insolvent, 
but in default. 


From what has been said as to the effect of the contract of 
sale in passing the property, it appears (see p. 336 et seq., ante) 
that the transfer of property (in the general sense in which the 
word “ property ” is used when I speak of its transfer by the 
sale, or intention of the contract itself), is not necessarily co¬ 
incident in time either with the payment of the price by or 
with the transfer of the possession of the goods to the vendee. 
And if the transfer of property takes place before payment of 
the price and before transfer of the possession, the “property” 
so transferred is subject to certain rights of the vendor (in the 
nature of a special property or right in security), growing out of 
his original ownership, and remaining in him until either the 
whole price has been paid, or the goods have been delivered 

into the possession of the buyer. 

These rights, commonly known as “ Vendor’s rights,” include 
the right to retain the goods until payment of the whole price; 
but they are larger than a mere right of retention or lien, and 
extend in many cases to a right to resell the goods (Blackburn, 
p. 320 : Bloxam v. Sanders, 4 B. & C. 941). 

In the case where the buyer has become insolvent, the 
vendor’s right extends to a right to sell the goods in order to 
realize his debt ( Bloxam v. Sanders , 4 B. & C. 941, Bloxam 
v. Alorley, 4 B. & C. 951). 

Where the buyer is not insolvent but is in default: if 
before the attempted resale he mikes tender of the pnce, the 
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vendor’s right is at an end, and the resale is void ( Martindale 
v. Smith , 1 Q. B. 389); but if no tender is made, the vendor 
may resell;—the buyer having no immediate right of pos¬ 
session and therefore being unable to complain of the act as a 
wrongful conversion of the goods {Milgate v. Kebble, 3 M. & G. 
1000 ; Lord v. Price , L. R. 9 Ex. 54). If, however, the resale 
was, in the circumstances, an unreasonable act, there seems 
nothing to prevent the buyer from bringing an action against 
his vendor for damages. 

Where the buyer is in default, whether insolvent or not, it is 
also necessary to make the following distinction. 

If he has made default, not intending wholly to refuse per¬ 
formance of the contract, the default does not give the vendor 
any right to treat the contract as rescinded ( Qh'eaves v. Tyler , 
1 Salk. 113; Martindale v. Smith , 1 Q. B. 389; Page v. 
Cowasjee, L. R. 1 P. C. Ap. 127). 

But if the buyer refuses to pay the price or take away the 
goods with the intention of wholly refusing to perform his 
contract; this may be construed as an offer to rescind the 
bargain giving the vendor an option to treat it as rescinded. 
In this case, if the vendor resells, it may be in the exercise of 
this option, and if so there is an end of the matter (Langfort v. 
Tyler, 1 Salk. 113; Hore v. Milner , Peake, 42 n.), I refer 
also to the cases (further explained in the sequel, p. 48G, post) 
in which an insolvent buyer declines the goods, impliedly offer¬ 
ing to rescind :— Harwich (1 Str. 1G5); Scdte v. Field (5 T. R. 
211); Bartram v. Farebrother (4 Bing. 579). 

If, the buyer being in default, the vendor resells, the case 
not being one in which the contract is rescinded;—that is to 
say, if either the buyer has made no offer of rescission, or the 
seller notwithstanding such offer resells with the intention of 
exercising his rights as unpaid vendor, and still holding the 
buyer to his bargain—if on such resale there is a deficiency, the 
vendor may recover the amount of such deficiency in an action 
of damages for breach of the contract {Maclean v. Dunn, 4 
Bing. 122; Acebal v. Levy , 10 Bing. 376, 384). But if'on 
such resale there is an excess over the price bargained for, 
the vendor is accountable for such excess to the purchaser’s 
estate. This seems the result of the cases Valpy v. Oakeley 
(16 Q. B. 941) and Gh'iffiths v. Pei'ry (1 E. & E. 680), which 
decided that the sale in such a case was a breach of contract in 
which an action lay; the damages being measured by the 
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Express condi¬ 
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on default. 


Vendor’s rights 
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while credit is 
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But revive on 
buyer’s insol¬ 
vency if posses¬ 
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transferred. 


excess (if any) of the market price at the time of sale over the 
contract price, and being merely nominal if there was no such 
excess. 

If the primary sale has been made under an express condi¬ 
tion reserving to the vendor a power of resale on default, this 
has been construed as a sale subject to a condition of defea¬ 
sance, and the seller having made such a contract and reselling 
on default is presumed to have sold under the condition, and so 
rescinded the bargain ( Hagedorn v. Laing, 6 Taunt. 162; 
Lamond v. Duvall , 9 Q. B. 1030). To avoid this result, there 
is, in conditions of sale by auction, not unfrequently added to 
the condition for resale, a further stipulation that the resale 
shall not annul the contract but that damages may be recover¬ 
able notwitstanding. 

The vendor’s rights exist, speaking generally, independently 
of the express terms of the contract of sale. If, however, either 
by the terms of the contract, or by a collateral agreement, 
credit is given, and unless there is an express agreement, or 
usage in the particular trade ( Field v. Lelean, 6 H. & N. 617), 
that possession is nevertheless to be retained by the buyer, the 
vendor’s rights are in abeyance during the currency of the 
credit so that the buyer, not being insolvent, may demand 
possession of the goods. 

If the buyer, being still indebted to the vendor in respect of 
the price, becomes insolvent before the vendor has parted with 
the possession, the rights of the latter revive ( Bloxam v. 
Sanders , 4 B. & C. 941, 948 ; Bloxam v. Morley, 4 B. & C. 
951 ; Dixon v. Yates , 5 B. & Ad. 313, 341; Valpy v. OaJceley, 
16 Q. B. 941; Griffiths v. Perry , 1 E. & E. 680; Gunnv. 
Bolckow, Vaughan & Co., L. R. 10 Ch. 491 ; and see, in the 
parallel, case of an artificer’s lien, Ex parte Willoughby, in re 
Westlake, 16 Ch. D. 604). When I say indebted, I include the 
case where payment has been made by a bill of exchange, on 
which the vendor, as well as the buyer, is liable, or of which 
the vendor is himself the holder. That a bill of exchange 
should be taken as payment to all intents and purposes is 
quite exceptional; but that may happen, as for instance in the 
case of Cowasjee v. Thomson (5 Moo. P. C. 165), where the 
buyer having, under the contract, the option of receiving pay¬ 
ment in cash, elected to take payment in a bill of exchange 
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for the sake of saving the discount. This was held to be 
equivalent to a payment in cash, and the vendor’s right was 
accordingly considered at an end. A vendor who is paid by 
the buyer’s promissory note, which he negotiates without 
making himself liable, is paid to all intents and purposes 
(Bunney v. Poyntz, 4 B. & A. 568). 

It is almost idle to speculate whether the vendor’s lights 
revive on the expiry of the credit, if there is no insolvency• 
The credit is most commonly given by taking a bill of exchange 
or other absolute engagement of the buyer to pay at a fixed 
date; and non-payment on the expiry of the credit means, in 
such a transaction, either a renewal of the credit, or, in a mer¬ 
cantile sense, insolvency. If I had to give an opinion on the 
point, I should be inclined to think that if the possession has 
remained in the vendor without default on his part, everything 
would on the expiry of the credit without payment having been 
made, be exactly in the same position as if no credit had been 
given. Mr. Blackburn observes that the point has not been 
decided by the Court in banc, and must be considered as 
doubtful; but the nisi prius decision {New v. Swain, I 
Dans. & Loyd 193, Bunney v. Poyntz, 4 B. & A. 568), and the 
dicta (Bloxam v. Sanders, 4 B. & C. 941), referred to by him, 
support the view above indicated. 

The vendor’s rights hold good against a sub-purchaser 
{McEwan v. Smith, 2 H. & C. 309; Dixon v. Yates, supn'a), 
unless the former has led the latter to act on the belief that his 
right as vendor was waived or at an end. (See p. 303, supn'a ; 
Stoveld v. Hughes, 14 East, 308; Pearson v. Dawson, E. B. 
& E. 445 ; Knights v. Wiffen, L. E. 5 Q. B. 660). And there 
is under the Factors Act, 1889 (52 & 53 Viet. c. 45, s. 9), a 
statutory extension (originally introduced by the Factors Act, 
1877) of this exception to every case where the vendee has 
obtained what are called the “documents of title ” to the goods. 

If credit has not been given, the vendor is not, although the 
property has passed by the contract, bound to deliver the goods 
into the possession of the buyer except upon payment of the 
price as a condition precedent. 

I have spoken (p. 450, supra) of the transfer of possession as 
that which, the price or part thereof remaining unpaid, deter¬ 
mines the vendor’s rights. I shall next enquire what are the 
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Par * vi - . criteria of this transfer of possession having taken place. 

Having done this, I shall consider the nature and effect of the 
proceeding called stoppage in transitu; whereby (the goods 
being in transitu and the buyer insolvent) the unpaid vendor 
who has parted with both property and possession is allowed to 
revest in himself the possession, and to a certain extent the 
property. 


In what does 
transfer of 
possession 
consist. 


And first I enquire what are the species of facts which con¬ 
stitute transfer of possession. 

The word possession is a word of very flexible meaning. In 
a certain sense there is a possession in the buyer as soon as the 
property vests in him according to the contract. For from that 
moment, whatever possession the vendor has, he holds in the 
character of bailee for the other so far as is necessary to give 
effect to the latter’s right of property. That this is the case by 
the theory of the law, appears by the circumstance that the 
buyer, not being in default, became entitled (by the old system 
of pleading), as soon as a right of property vested in him accord¬ 
ing to the contract, to bring against a third party who wrong¬ 
fully converted the property, an action of trover , which was an 
action grounded on the plaintiff’s possession. Again the buyer 
may be put in possession by the goods being delivered to a 
carrier for him, and this is in law considered such a possession 
as to divest entirely the liosscssion of the vendor. But this 
again is said to be a constructive possession, and has been dis¬ 
tinguished from actual receipt or actual p)ossession , which is 
not considered to be vested in the buyer until the goods are in 
his warehouse. Here the legal distinctions end, although any 
one inclined to split hairs further, might say that this last is 
after all only a constructive possession, the actual possessor 
being the warehouseman who holds them as bailee for the 
owner. But for all practical purposes the possession of the 
owner having the goods warehoused for him, is actual possession. 

The possession with which I am immediately concerned as 
transferred to the purchaser and thereby (generally) putting an 
end to the vendor’s rights is a possession such as to divest the 
possession of the vendor, without regard to whether or not the 
conditions of “actual possession” or “actual receipt” by the 
buyer are satisfied. It is however very convenient here to 
refer generally to what has been already said in regard to 
“ actual receipt ” under the Statute of Frauds (pp. 289—304, 
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ante), observing, that, although there cannot be actual receipt ^PaiwVI^ 
without possession, there may be possession without actual 

receipt. 

It will be remembered (see p. 289) that, in treating of actual 
receipt, I considered the subject under these heads :— -which “actual 

Where the goods (or part of them) are physically transferred, is 

(a) From the immediate possession of the seller or his 
servants into that of the buyer or his servants : 

(5) From the immediate possession of the seller or his 
servants into that of a receiving agent of the 
buyer: and the more complex case where the 
goods are first delivered to a forwarding agent and 
then by him to a receiving agent, or where the 
forwarding agent himself becomes agent to keep 
the goods for the buyer. 

And where the goods remain, 

(c) In the actual possession of a middleman, who from 
being the bailee of the vendor in respect of the 
goods, becomes the bailee of the buyer : 

(i d ) In the actual possession of the vendor himself who by 
some new arrangement with the buyer becomes his 
bailee in respect of the goods. 

I shall now consider possession (whether actual or not) under 
the same heads, so that after what has been already said in 
regard to actual possession it will only be necessary to point 
out the circumstances in which possession would be transferred 
to the buyer although the facts might not amount to actual 
possession by him. 

(a) Transfer from seller to buyer immediately .—In regard ( a ) Transfer of 
to this head little remains to be added, the transfer of 
possession to the buyer in such a case being identical with “^lately from 

\ . , . . . : . ° seller to buyer. 

the actual receipt by him. 

I here refer to the remark already made (p. 344, ante) to the Conditional 
effect that delivery may be of a conditional character, and dellvery * 
observe that where the same act primd facie operates both as 
an appropriation and as a transfer of possession, but the inten¬ 
tion to make the Appropriation conditional is proved, the 
transfer of possession as well as of the property will only take 
effect subject to the condition. In all cases, to effect a transfer 
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of possession there must be the concurring intention of the one 
to give and of the other to take possession, and if the act which 
pnma facie is one of taking possession is clearly shown to be 
done with a different intention ; or if the authority given by 
the owner to the person who does the act is clearly limited 
so as not to authorise the taking possession on his behalf, the 
possession is not transferred ( James v. Griffin, 1 M. & W.20). 

Where goods are delivered on board the buyer’s own ship, 
the intention of the shipment may, as I have already shown! 
p. 456, supra, be conditional; it being within the presumed 
authority of the master of the ship, to accept the goods to be 
carried under a bill of lading for a person other than the ship- 
ownei ; and the taking of the bill of lading by the consignor to 
his own order being prirrui facie evidence of the intention that 
the delivery of the goods on board the ship shall operate so as 
to reserve to him the jus disponendi. The effect therefore of 
taking the bill of lading in this form is that neither property 
nor possession is transferred to the buyer until the. bill of 
lading is duly indorsed to him by the consignor with the 
intention of transferring the propert} T . But where goods are 
delivered on board the buyer’s own ship, and the bill of lading 
is taken to order of the buyer or assigns, the possession as well 
as the property vests at once in the buyer, and the goods are to 
all intents and purposes actually received and at home in his 
hands ( Schotsmans v. Lancashire and'Yorkshire Ry. Co., L. R 
2 Ch. 332). Whether a ship chartered by the buyer is to be 
considered for this purpose as his own ship depends on whether 
or not, upon the true construction of the charter-party, there is 
a demise of the ship to the buyer so as to give him the entire 
control of it and to make the master and crew his. servants (see 
p. 472, post). 

The case is different where goods are carried by land and are 
delivered to the servants of the buyer into his own carts. There 
is in such a case no room for a presumption that the goods are 
taken by those sent to fetch them in any other capacity than as 
the servants of the buyer, or that his goods can be in the 
servants’ possession as bailees for any person other than their 


own master. 


( b) Delivery to 
buyer’s agent 
whether 


(b) Transfer to hands of buyer's agent. —Under this head, 
although, as I have shown, there is, in my opinion, no “actual 
receipt ” by the buyer until the goods are in the hands of his 
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warehouseman, or a bailee having pro lute vice the character of 

his warehouseman; it is undoubted that the delivery to a warehouseman, 

forwarding agent does, as a general rule, operate as a transfer or carrier. 

of possession to the buyer (Ellis v. Hunt, 3 T. R. 464, 469, and 
see p. 294, supra, and cases there cited). 

In the case of a shipment, there may, in manner already men- By sea. 
tioned, be a reservation by the consignor of the jus disponendi, 
evidenced (generally) by the form and mode of dealing with the 
bill of lading, controlling the effect of the shipment both as a 
transfer of the property and the possession in the goods ; but if 
the bill of lading is taken to the order of the consignee, or 
indorsed in due course to him, then the shipment operates as a 
transfer of the possession as well as of the property to the con¬ 
signee. In default of and until a bill of lading is signed the 
intention with which the goods are put on board may be shown 
by the lighterman’s receipt (Craven v. Ryder , 6 Taunt. 433). 

And until the signing of the bill of lading the presumption 
appears to be against the shipper’s intention to part with the 
possession (Falke v. Fletcher, 13 C. B. (N. S.) 400). The case 
of Ruck v. Hatfield (5 B. & Aid. 632), shows how the effect of 
the bill of lading itself may, as between the parties to it, be 
controlled by evidence. 

If the shipment is made in the first instance with reservation Transfer of 
by the shipper of the jus disponendi, by taking the bill of lading JXrSmenVand 
to his own order, the indorsement of the bill of lading by him, J? the 

with the intention to transfer the property (whether generally 
or by way of giving a right in security) in the goods, operates 
as an immediate transfer of the possession as well as of the 
property; and the same is the case with every indorsement of 
the bill of lading by a person having a property in the goods 
and with the intention of transferring that property, or of 
carving out of it a property in the nature of a right in security. 

The case differs from that of goods in a warehouse in this 
respect, that “ where goods are at sea the purchaser who takes 
the bill of lading has done all that is possible in order to take 
possession of the goods, as there is a physical obstacle to his 
seeking out the master of the ship and requiring him to attorn 
to his lights ; but when the goods are on land, there is no reason 
why the person who receives a delivery order or dock warrant 
should not at once lodge it with the bailee, and so take actual 
or constructive possession of the goods (Blackburn, p. 297, 8). 

Besides this reason in the nature of the case, and probably 
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Part ZL . resulting from it, there is, as Mr. Blackburn further observes, 

the cogent argument that the operation and effect of a bill of 
lading as above described has been established by inveterate 
custom, and forms part of the law-merchant. 

Although the rule as to the transference of possession im¬ 
mediately by the indorsement and delivery of the bill of 
lading doubtless has its origin in the physical exigency above 
referred to, it would be obviously most inconvenient if this 
operation of a bill of lading were strictly limited to the time 
during which the goods were at sea and should cease imme¬ 
diately and at all events upon the goods being landed. And 
it is now authoritatively laid down that the bill of lading 
remains in force as an instrument capable of at once trans¬ 
ferring the property and possession when indorsed and delivered 
with that intent, until delivery of the possession has been 
made to a person having right under the bill of lading to 
receive the goods. In the case of Meycrstein v. Barber , L. 
R. 2 C. P. 38, 661, 4 H. L. 317, the goods had been landed on 
a sufferance wharf subject to the shipowners lien for freight, 
pursuant to the Merchant Shipping Amendment Act, 18G2 
(25 & 26 Viet. c. 63, s. 67), and the consignee subsequently 
obtained an advance from the plaintiff and indorsed the bill of 
lading to him by way of pledge. The bill of lading so indorsed 
was one of a set drawn (as usual) in triplicate, and the second of 
the set was afterwards sent to the pledgee at his request. The 
consignee afterwards fradulently obtained from the defendant an 
advance on security of the goods by indorsing to him the third 
of the set, which he had retained in his possession ; and the 
defendant by means of this bill of lading, procured the goods to 
be transferred to his name and afterwards sold them. It was 
decided by the Court of Common Pleas, by a judgment unani¬ 
mously affirmed both in the Exchequer Chamber and in the 
House of Lords, that the title of the plaintiff prevailed and that 
he was entitled to recover the proceeds or the value of the goods 
from the defendant. 

Where, as is the usual practice, the bills of lading are drawn 
in sets of three, the indorsement for value of any one of the set 
. gives a complete title to the indorsee to the property according 
to the intention of the transaction, and any subsequent indorse¬ 
ment for value of another of the set (which of course can only 
be done by a fraud on the first indorsee) merely gives a title 
to the right of property and possession in the goods subject to 
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the lights of the first indorsee ( Meyerstein v. Barber, supra, ^PartJVT 
Glyn, Mills & Co. v. E. & W. I. Dock Co ., 5 Q. B. D. 129, and 6 
Q. B. D. 499). This principle is in no way affected by the judg¬ 
ments delivered by the Lords who considered the appeal in the 
House of Lords in the last mentioned case (7 App. Ca. 591) ; 
and the same principle is treated by the Court of Appeal as a 
settled principle of law in the case of Sanders v. Maclean, 

1883, April 28,11 Q. B. D. 327. 


The case of Glyn, Mills & Co. v. E. dc W. I. Dock Co. was one Glyn * Co. r. 
of very special circumstances. C. & Co., merchants m .London, jr, oe j. £ 0 
being consignees and owners of a certain cargo shipped from 
abroad, obtain an advance from their bankers (Glyn & Co.) 
upon indorsement and delivery of the bill of lading, the trans¬ 
action being accompanied by a memorandum reserving to the 
debtors a power, which was somewhat variously construed, of 
dealing with the goods by the permission or consent of the 
creditor. The goods on arrival were warehoused with the E. & 

W. I. Dock Co. under an arrangement which Brett, L.J., in 
the Court of Appeal, construed as merely equivalent to a ware¬ 
housing of goods under 25 & 26 Yict. c. 63, secs. 66—77, but 
which Bramwell and Baggallay, L.JJ., construed as a warehous¬ 
ing by tlie directions of C. & Co. with the consent of the captain 
under a stipulation for protecting his lien. At all events Glyn 
& Co. did Dot in any way interfere, and the goods were, upon the 
production by C. & Co. to the Dock Co. of the “ second ” part of 
the set of three of the bills of lading, entered in the warehouse 
books to the order of C. & Co. Ultimately they were delivered 
to a purchaser on the delivery order of C. & Co. The action 
was brought by Messrs. Glyn & Co. against the Dock Co. for 
wrongful conversion in so delivering. Field, J., held that the 
defendants were liable. Without deciding whether the captain 
might have been justified in delivering upon the "second ” bill of 
lading, he held that the defendants were as warehousemen mere 
bailees for C. & Co. and had no better title than they. He con¬ 
sidered the rule laid down in Meyerstein v. Barbw to be quite 
consistent with the power of persons who rely on these docu¬ 
ments to protect themselves from fraud ; for as the bills of a set 
are marked first, second, third, and as the first is that usually 
sent to the consignee and dealt with in transactions for value, 
a prudent person when asked to treat the second as a document 
of title to the goods would require the first to be produced or 
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accounted for. This decision was reversed on appeal by Lords 
Justices Bramwell and Baggallay against the dissent of Lord 
Justice Brett. The judgment of the majority proceeded on 
several grounds, but that principally, and concurrently, relied 

on, was that Messrs. Glyn & Co. by their conduct held out C. & 
Co. as the owners of the goods. 

An important question of law on which, in this case, Lords 
Justices Brett and Bramwell pronounce diversely, was as to the 
nature of the right in security held by the indorsee of the bill 
of lading, Lord Justice Brett holding that he has the entire 
legal property subject only to an equity or personal claim 
between him and the debtor; Lord Justice Bramwell holding 
that he has only a special property like a mere pledgee of goods 
in bodily possession of them. The question is, what is the in¬ 
tention of the transaction, and there have been strongly 
expressed opinions in favour of the view that, primd facie at 
least, the indorsee is in the position of a mortgagee as dis¬ 
tinguished from a mere pledgee (see p. 57, supra). These 
opinions are discussed in Burdick v. Sewell, 1883, Feb. 19 (10 
Q. B. D. 363), where the point was deemed important as involv¬ 
ing liability for freight under the Bills of Lading Act, 18 & 19 
Viet. c. Ill, s. 1. According to the judgment of Field, J., in 
that case, the transaction was held to be a pledge. The case 
raised the pure point of law as to the primd facie intention, 
since there was no memorandum accompanying the transaction. 
In the Court of Appeal, 1884, April 9 (13 Q. B. D. 159), it was 
held by a majority, Brett, M.R., and Baggallay, L.J., that the 
property within the meaning of the Act had passed. But this 
decision was dissented from by Bowen, L.J., who, in effect, con¬ 
curred with the opinion of Mr. Justice Field. On appeal in the 
House of Lords, 1884, Dec. 5 (under the name Sewell v. 
Burdick , 10 App. Ca. 74), the Lords were unanimous in revers¬ 
ing the decision of the Court of Appeal. Lord Selbome (C.) 
considered that, whether the effect of the transaction were to 
transfer a property general or special, legal or equitable, it did 
not transfer the property so as to impose upon the indorser, who 
had not taken possession of or dealt with the goods, the liability 
in an action for the freight. Lord Blackburn was inclined to 
agree with this, but rested his decision on the ground (in which 
Lords Bramwell and Fitzgerald concurred) that the intention 
and therefore the effect of the transaction was presumably to 
transfer only a special property. 
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Another important question of law discussed in the case of . Far * V1 
Glyn, Mills & Co . v. E. & W. I. Dock Co., and that upon which 
the decision turned in the House of Lords, was whether, and if 
so on what conditions, is the master of a ship exonerated by 
delivering the goods upon any one of the set of bills of lading 
being presented to him without the others being accounted for; 
and if the master of a ship is so exonerated, whether the ware¬ 
houseman of goods landed on captain’s entry under 25 & 26 
Viet. c. 63 will be exonerated in a similar manner. It had been 
authoritatively decided in Fearon v. Bowers (1 H. Bl. 364), and 
the law similarly laid down by Dr. Lushington (in the case of 
The Tigress , Brown and Lush. Adm. Ca., 38, 32 L. J. Adm. 97), 

that the master had the right to deliver to the holder of any of 
the set of bills of lading notwithstanding an adverse claim by a 
holder of another of the set. Upon this point Field, J., thought 
it unnecessary to pronounce an opinion. Lord Justice Brett 
(6 Q. B. D. 488) respectfully differed from what he calls the dic¬ 
tum of Dr. Lushington. Lord Justice Bramwell forcibly argued 
(p. 492) that the proposition has more than the authority of a 
dictum, and Lord Justice Baggallay (p. 504) adopted the more 
guarded suggestion of Lord Westbury (see L. R. 4 H. L. 336) 
that the shipowner, who is ignorant of any previous dealing with 
the bill of lading, may be justified in delivering the goods to the 
party presenting the ostensible indicia of ownership. 

The case of Glyn, Mills & Company against the East and 
West India Dock Company was considered in the House of 
Lords (1882, August 1, 7 App. Ca. 591) by a very strong Court; 
and an elaborate judgment delivered by Lord Blackburn which, 
in all essential points was concurred in by Lord Selborne 
(Chancellor), Earl Cairns, Lord O’Hagan, and Lord Watson. 

Taking a broad view of the provisions of the Merchant Shipping 
Amendment Act, 1862 (25 & 26 Viet. c. 63, ss. 66—75), they 
considered that the warehouseman taking the custody of goods 
under the Act is under an obligation cast upon him by the 
statute to deliver the goods to the same person to whom 
the shipowner was by his contract bound to deliver them, 
and is justified or excused by the same things as would justify 
or excuse the master (Lord Blackburn, p. 616). And on a 
fair construction of the contract contained in the bill of lading 
which provided, in the usual form, that “ one of these bills 
being accomplished the others are to stand void,” they considered 
that, if the shipowner delivers to a person presenting one of the 



462 


SALE OF GOODS. 


set of bills of ladin g bond fide and without notice that another 
of the set has been dealt with so as to create a title in some one 
else, the contract of the shipowner, as between himself and the 
shipper and his assigns, is performed, and he is exonerated. 
Lord Blackburn further considered that the same result would 
take place by virtue of a principle laid down by Willes, J., in 
De A icholls v. Saunders (L. R. 5 C. P. 594), as a general rule of 
jurisprudence not confined to choses in action, viz., that if a 
pei son enters into a contract, and without notice of any assign¬ 
ment fulfils it to the person with whom he made the contract, 
he is discharged from his obligation. It was necessary to the 
judgment to consider the authority of the rule of law as reported 
to have been laid down in Fearon v. Bowers, and followed by 
Dr. Lushington in The Tigress to the effect that where parts 
of a set of bills of lading are indorsed to and held by parties 
claiming adversely to each other, the master having notice of 
the rival claims, is entitled to choose or decide between them; 
because if this were good law it would follow without more 
argument, that the master having no notice of another claim, 
was justified in delivering to the holder of any one of the set of 
bills of lading. On this point Lord Blackburn, adopting the 
suggestion of Lord Tenterden in his book (Abbot on Shipping) 
that such a rule might on further consideration be held to put 
too much power in the master’s hands, decides (p. 611) that 
where the master has notice, or probably even knowledge, of the 
other indorsement, he must deliver at his peril to the rightful 
owner, or interplead. As Lord Selborne, Lord O’Hagan, and 
Lord Watson expressly adopt the opinion of Lord Blackburn, 
and the reasons on which it is based, and Earl Cairns, though 
not expressly stating his adoption of the reasons, gives his 
opinion upon substantially the same view of the construction 
and effect of the bill of lading as a contract, I think this decision 
must be taken as part of the ratio decidendi of the Court. 
Lord Fitzgerald, who was the only other legal peer present, 
emphatically joined in the condemnation of the supposed rule 
in Fearon v. Bowers, and concurred in the opinions given as to 
the effect of the provision in the bill of lading, “one being 
accomplished the others to stand void ” so far as relates to the 
responsibility of the master. But he had a difficulty in assent¬ 
ing to the proposition that the liability of the warehouseman 
under the statute was necessarily the same as that of the master. 
He concurred, however, with tlie result arrived at on the ground 
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of negligence on the part of the plaintiffs by omitting to put _Past VI. 

forward their claim, and so enabling C. & Co. to carry out a 

fraud. 


Where goods were consigned on board the consignee's own Mercantile 
ship freight free, and the consignors had reserved the jus dis- C ° 

ponendi by taking the bill of lading to their own order,—the Gladstone ,. 
captain having signed them in this form in accordance with his 
general authority and not having notice of a change of owner¬ 
ship in the vessel,—a charge claimed in name of freight by 
assignees of the consignee’s right in the ship was held not to 
prevail against the consignor’s right (Mercantile Bank v. 

Gladstone , L. R. 3 Ex. 233). In some of the judgments the 
consignor’s right is incorrectly described as a right of stoppage 
in transitu. 


In the case of land carriage, the delivery to a carrier or By land, 
forwarding agent, to convey the goods to their destination 
according to the contract of sale, operates as a transfer of the 
possession to the buyer; the carrier being (in the absence of 
special contract to the contrary) considered in law as bailee for 
the person to whom and not for whom the goods are sent; the 
person to whom they are sent taking the risk of the goods, and 
being the person to sue the carrier in case of loss. The goods 
are considered in law as sold and delivered, and the vendor’s 
rights, except in the case (presently to be dealt with) of the 
buyer being insolvent and the seller stopping the goods in 
transitu , are at an end. 


(c) By attornment of the warehouseman .—Having under the (o) Goods 
last head ( b ), and somewhat by anticipation, dealt with the case ”oM^ion of 
where, the goods being in the actual possession of the master of warehouseman, 
a ship, the possession is transferred by the indorsement of the 
bill of lading: and having shown that where the goods are in 
the hands of a carrier by land, the possession is, as a general 
rule, transferred by the delivery to the carrier as the buyer’s 
agent; there remains only to deal with the case of goods 
remaining in the possession of an agent in the character of a 
warehouseman. In this case the criteria for transfer of 
possession so as to divest the vendor’s rights are exactly the 
same as those for actual receipt , which I have considered 
(pp. 297—303, supra) under the corresponding head in regard 
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Part vl , to the Statute of Frauds. To the cases cited under that head, 

I here add for further illustration the case of Lackrington v. 
Atherton , 8 Scott, N. S. 38. Timber which had been sold by 
A. to B. and paid for, remained lying at the West Indian Docks 
warehoused in A.’s name. It was then sold by B. to C., B. 
giving C. a delivery order, and taking from him a bill for the 
price. C. demanded the timber at the docks, but the Dock 
Company declined to act on B.’s order, requiring that of A 
Before A.’s order was obtained by C., and before the bill came 
to maturity, C. became bankrupt. B. subsequently obtained 
the timber from the docks on a delivery order from A. dated 
prior to the sale to C. The action was brought by C.’s assignee 
in bankruptcy to recover the value of the timber. It was held 
that, as the Dock Company were not bound to obey the order 
of B. presented to them, they were never bound to become—and 
they never in fact became—C.’s agents (or, in the language 
used in some cases they never attorned or became bound to 
attorn to C.). Consequently the possession had never been 
transferred to C., and the vendor’s right in security (in the case 
incorrectly termed a right to stop in transitu) was not de¬ 
termined. There was no estoppel, as it did not appear that 
C. in any way altered his position in consequence of the delivery 
order given him by B. He never paid for the goods, but had 
given a bill which turned out waste paper. 

(d) Goods remaining in actual custody of vendor. —In the 
cases under this head it would be probably accurate to say that 
transfer of possession and actual receipt are effected uno ictu. 

The goods being still, however, under the actual physical 
control of the buyer, it does not follow, although the possession, 
and even the actual receipt, has, in law, vested in the buyer, 
that the seller is so divested as to have lost his rights of special 
property as vendor. Where the vendor was also warehouseman 
of the goods sold, and had given delivery orders for them to the 
purchaser, taking bills in payment of the price, and the 
purchaser became insolvent during the currency of the credit, 
it has been held that such of the goods as still remained in the 
vendor’s warehouse were subject to his rights as vendor and 
could be retained by him accordingly (Grice v. Richardson , 
in the Privy Council, 3 App. Ca. 319; Miles v. Gorton , 2 Cr. 
& M. 504; Toumley v. Crump, 4 Ad. & E. 58). In the case in 
the Privy Council it was said that “ the vendor’s lien revived 


(rf) Goods 
remaining in 
actual custody 
of vendor. 
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upon the insolvency of the vendees.” It may be noted Part VI 
however that, in such a case, just as in the simple case of credit 
being given without any contract of bailment being entered 
into, the right arises from the continuing possession of the 
vendor, and does not, as in the case of stoppage in transitu, to 
be presently mentioned, consist in a right to revest a possession 
which has been wholly divested. 

In the case of Gunn v. Bolckow, Vaughan <& Co., reported T * 

L. R. 10 Ch. 491, there was an attempt to set up against 
the vendor’s rights, the right of a third party, constituted by 
way of pledge by delivery of certificates to the effect that 
certain iron goods manufactured by the defendants (vendors) 
under contract with A. & Co. were stacked on the premises of 
the’vendors ready for shipment. There was alleged a custom of 
trade by which such certificates were considered negociable docu¬ 
ments of title to the goods. But it was, of course, impossible 
to give any legal effect to such an alleged custom (there being 
no statement as in the case of Merchant Banking Co., &c., 
p. 103, supra, where the warrant went on to describe the goods 
as deliverable (f.o.b.) to or assigns by indorsement) ; 

and the case simply resolved itself into one where the vendor 
had with the assent of the buyer, appropriated specific goods to 
the contract so that the property had passed, but the posses¬ 
sion remained with the vendor, and, the buyer having become 
insolvent during the currency of the credit, the vendor’s right 
of lien revived. 

In the case above referred to, Merchant Banking Co. of 
London v. Phoenix Bessemer Steel Co. (5 Ch. D. 205), the 
defendants, who are manufacturers of steel goods, had agreed to 
make and sell to Messrs. Smith & Co. steel rails to be delivered 
free on board ships at Liverpool. The payment was to be 
partly in cash and partly by bills. Several parcels of steel rails 
having been manufactured and paid for partly in cash and 
partly by bills under this contract, Messrs. Smith & Co. stopped 
payment; the “ warrants ” having been in the meantime indorsed 
to the plaintiffs for value. There were two parcels of rails in 
question. One of these had been taken by the London and 
North-Western Railway to Liverpool and the company had 
advised the purchasers of its arrival waitiug their orders, and 
that the company held the rails as warehousemen and not as 
carriers. Now as by the original contract the rails were to be 
at the purchaser's disposal at Liverpool there seems no question 
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Part VI. that those which were thus warehoused on the railway com¬ 
pany’s premises at Liverpool were both completely delivered 
and at the end of their journey. 

The question as to the remaining parcel was one of greater 
difficulty. This parcel remained stacked on the premises of 
the vendors, who had given for it, in exchange for an equiva¬ 
lent in cash and bills of exchange, a “ warrant ” in this form 

“ The undermentioned iron will not be delivered to 
any party but the holder of this warrant. 

“ Phoenix Bessemer Steel Co., Limited. 

“ No. 88. Dec. 19, 1874. 

“Stacked at the works of the Phoenix Bessemer 
Steel Co., The Ickles, Sheffield. 

“ Warrant for 403 tons 2 qrs. 9 lbs. steel rails. Iron 
deliverable (f.o.b.) to Messrs. Gilead A. Smith & Co., of 
London, or to their assigns by indorsement hereon.” 

Evidence as to the usage of the iron trade was adduced, to 
the effect that warrants in the form signed by the defendant 
company had been known since 1846, and had been in general 
use in the trade since 1866, that the form had been settled by 
counsel, Mr. (afterwards C. J.) Bovill and Mr. Lloyd, that such 
warrants were for the purpose of distinguishing the goods as 
being stacked at the warehouse or wharf of the manufacturers, 
and that when they stated they were deliverable to the pur¬ 
chasers or their assigns by indorsement, it was understood in 
the trade that they were to be free from any vendor’s lien for 
unpaid purchase-money, that they passed from hand to hand 
by indorsement, and conveyed to the holder a title to the goods, 
and that this was so well known that no notice was deemed 
necessary to be given b} r the holder to the maker of the 
warrant. 

The Master of the Rolls (Jessel) decided that the vendors 
could not claim a lien against the holders of the warrants. The 
ground of this judgment sufficiently appears from the following 
passage (5 Ch. D. p. 265)“ We must consider it on the 
evidence as an established custom that any man who gives this 
warrant understands that it shall pass from hand to hand for 
value by indorsement, and that the indorsee is to have the goods 
free from any vendors claim for purchase-money. He is not to 
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be asked whether he has a claim or not; if he chooses to issue Pakt VI. ^ 
it in this shape he tells all the trade that they may safely deal 
on the faith of that warrant, and whether or not it becomes a 
negociable instrument at common law as distinct from equity, 
is, to my mind, utterly immaterial. That is the custom, and as 
the man who issues such a warrant knows that custom, it 
appears to me that the Phoenix Bessemer Company have issued 
them exactly as if they had said they were to be deliverable 
according to the custom of the iron trade, that is to say, to be 
deliverable * free from any vendor’s lien,’ they being the vendors 
—to Messrs. Smith & Co. or their assigns by indorsement. If 
those words were inserted, can anybody doubt that the Phoenix 
Bessemer Company by issuing the warrant in that form would 
be precluded in equity from afterwards alleging that they 
were unpaid vendors ? But having given it as a statement on 
the face of' the warrant that the holder for value by indorse¬ 
ment would have the goods free from the lien, and having given 
the warrant for the purpose of its being so dealt with, I think 
it is clear on general principles of equity that such a defence 
could not be set up; and I say in this particular case it is clear 
to my mind that they did give it for the purpose of being so 
dealt with.” 

This judgment is, in effect, that as between the vendors and 
the holders of the warrant, the former are precluded on the 
equitable principle of representation which I have already 
discussed (p. 90, et seq., supra) from setting up their lien. But 
it may be observed that if it is the law, as appears to be the 
result of the cases of Miles v. Gorton and Grice v. Richardson, 
that the mere fact of the goods being warehoused for the 
purchaser on the premises of the vendor does not constitute an 
abandonment of his lien by the vendor, it puts a great strain on 
the terms of the warrant in question to say that, by the aid of 
any usage, it is capable of being construed as a statement or 
representation that the vendor’s lien is at an end, or that the 
vendor has no lien. 

In the arguments of the last mentioned case there is 
mentioned a decision of the Common Pleas Division in 
Fuimeloe v. Bain, reported 1 C. P. D. 445. The defendant 
having contracted with B. & Co, for the sale to them of a 
certain quantity of zinc gave them a document in the following 
terms We hereby undertake to deliver to your order indorsed 
hereon 25 tons merchantable sheet zinc, off your contract of 

H h 2 
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Part VI. 



Factors Act, 
1877 ; see 
p. 518, post. 


Delivery to 
buyer as bailee 
for a special 
purpose. 


this date,” and this was indorsed accordingly to a sub-purchaser. 
B. & Co. having failed, the question arose between the indorsee 
and the vendor claiming to withhold delivery ; and the above- 
mentioned document was pleaded and argued to be a represen¬ 
tation by the vendors, intended by them to affect the sub- 

% 

purchaser, that the goods were the property of B. & Co., free 
from any claim of lien by the original vendors. But the Common 
Pleas Division (Brett, J., Archibald, J., and Lindley, J.), held 
that (in the absence of any mercantile usage to import such a 
meaning into the document) the document could not be con¬ 
strued as containing a representation of any such fact; and, as 
an undertaking, it could give the indorsee no higher right than 
the original purchaser had. 

It is to be observed that the cases discussed in the last 
pages arose out of transactions before the coming into opera¬ 
tion of the Factors Act, 1877. But I shall reserve considera¬ 
tion of the effect of the Act of 1877 here mentioned (now 
embodied in the provisions of the Factors Act, 1889) in defeating 
the vendor’s rights, until I have treated of the doctrine of 
stoppage in transitu , with which this effect is intimately 
connected. 

I may here observe that the actual delivery of the chattel to 
the buyer as bailee for a special purpose is not such a transfer 
of possession as to put an end to the vendors rights (Tempest v. 
Fitzgerald , 3 B. & Aid. G80, 684). In the case here cited a 
horse purchased for ready money and not paid for, was lent by 
the vendor to the buyer to ride. The decision was upon the 
question of actual receipt under the Statute of Frauds, but was 
based on the view that the vendor’s rights were not determined. 
The case was the converse of Marvin v. Wallis, 6 E. & B. 726 
(p. 301, ante), in which Erie, J., intimated an opinion that the 
lien of the vendor had been given up, and is similar in principle 
to Reeves v. Capper, 5 Bing. N. C. p. 136 (p. 58, ante), in which 
it was held that the right of a pledgee was not lost, where there 
was an agreement under which a pledgor had the immediate 
custody of the pawn (a ships chronometer) given him for a 

special purpose. 


Delivery of part, 
does it affect the 
vendor’s lien as 
to remainder ? 


I next consider tlie effect of delivery of a part of the goods, 
and whether such delivery divests the vendor’s hen in respect 


of the remainder. 

The principle has been stated 


to be to the effect that, where 
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there is a delivery of part with the intention and as part of 
an act of delivery of the whole, then the possession of the 
whole is transferred on the commencement of the delivery ; 
but if part is delivered with an intent to separate that part 
from the rest, it is not an inchoate delivery of the whole so 
as to divest the vendor’s rights. 

The latter part of the proposition so stated is undoubtedly 
true, but it is not by any means so clear that the converse 
proposition holds good in all cases; and, as Mr. Benjamin 
acutely observes (3rd ed., p. 666), “ no case has been met with 
where the delivery of part has been held to constitute a de¬ 
livery of the remainder when kept in the vendor’s own 
custody. And following out the suggestions of the same 
author, I observe that, where the goods are in the hands of 
a third party, the delivery to the purchaser of part of the 
goods as part of an act of delivery of the whole, necessarily 
implies that the third party (if a warehouseman) has attorned 
to the purchaser as his bailee, and (if in the first instance a 
earner) that he has changed that character into that of what 
I may call a quasi- warehouseman, so that the transit is ended. 
Iheie is nothing therefore to lead to the inference that, where 
part of the goods remain in the actual custody of the vendor, 
although delivery of the goods has commenced and is going on 
continuously, there is any abandonment of the vendor’s lien in 
respect of the part so remaining in his actual custody. In the 
case of a shipowner or carrier, who has not been settled with for 
his entire freight or charges, the presumption has been decided to 
be that he intends to retain the rest of the goods subject to his 
hen ; and that such part delivery is not intended to operate, 
and therefore does not operate, as a delivery of the whole 
The following cases will be found to bear out the propositions 
above stated in regard to the intention and effect of a partial 
delivery: Slubey v. Heyward (1795), 2 H. Bl. 504- Ham - 
viand y. Anderson (1803), 1 B.&P. (N. R.) 69 ; Crawshav v. 

cuHs (1823), I B. & C. 181; Simmonds v. Swift (1826), 5 
B. & C. 8o7 ; Bunney v. Poyntz (1833), 4 B. & Ad. 568 • 

V Ad - 313 J Tansl *y v ' *W (1835),’ 

\ 16 V JoneS v< Jones (1841 >’ 8 & w. 431 • 

(IMS), 1. M. * W. a ; v . to.ai, ~ 

n'ch ii ra" ; Ex <" -T* 


Part VI. 
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Stoppage 
in transitu. 


By whom 
competent. 


Having, in relation to the vendor’s rights, inquired into the 
criteria of transfer of possession, I now consider the nature 
and effect of the proceeding known as stoppage in transitu; 
whereby, as already mentioned (p. 337, supra), the unpaid 
vendor who has parted with both possession and property in 
goods, is enabled, on the buyer’s insolvency and the goods being 
still in transitu, to revest in himself the possession, and to a 
certain extent, the property. 

Subject to the conditions that the goods are in transitu, and 
the buyer insolvent, the right of stoppage is competent, exactly 
as the vendor’s rights already treated of, to the vendor who is 
wholly or partially unpaid ; and notwithstanding that the 
buyer’s acceptance to a bill of exchange has been taken in 
payment, or that credit has been given for the price in any 
other form ( Hodgson v. Lay, 7 T. R 440 ; Edwards v. Brewer, 

2 M. & W. 375). 

I here observe, in conformity with a remark already made 
(p. 349, supra), that in the case of consignments from abroad 
there is generally, between consignor and consignee, a true 
relation of vendor and purchaser, although the relation may 
be also one of principal and agent, or of persons having a joint 
interest. 1 And if the transaction is such that goods, originally 
the property of the consignors, become by the consignment 
the property of the consignees, or even if only a special pro¬ 
perty and power of sale becomes vested in the latter, the 
relation of vendor and purchaser subsists for the purpose now 
in question, and the only question will be, whether, on the 
state of the accounts between them, the vendor is wholly or 
partially unpaid (Kinloch v. Craig, 3 T. R 119 ; Feize v. Wray, 

3 East, 96; Newsom v. Thornton, 6 East, 17; Patten v. 
Thompson, 5 M. & S. 350). On principle, the test whether 
the consignor is an unpaid vendor or not, would appear to be 
this, whether on striking out of the account any credit which 
may have been given to the consignee in respect of his unpaid 
or unmatured acceptances, there will appear a balance against 
him ; and pending the ascertainment of the balance, the right 
of stoppage appears to be well exercised if there is good reason 

> See the observations of Mr. Jus- observe the limitation of the analogy 
tice Blackburn in Ireland v. Living- in Cassabolgou v. Gibb (11 Q. B. JJ. 
stone, L. B. 5 II. L. 395, 409, and 797), p. 508, post, 
per Lord Chelmsford, p. 416 ; and 
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to believe that the balance will so turn out (see Wood v. Jones, Part VI. ^ 
7 D. & R. 126). " r " 

I here purposely disregard Vertue v. Jewel (4 Camp. 31), a J^cgarde/Tna 
case which Mr. Blackburn fails satisfactorily to explain, and why. 
of which (as reported) Mr. Benjamin expressly questions the 
authority. The report is simply unintelligible; but I have an 
explanation to suggest. If, for the words “ Burrows and Winn ” 

(a few lines from the end of the report) we read “ the plaintiffs,” 
the report becomes at least intelligible; although the grounds 
of Lord Ellenborough’s ruling remain unsatisfactory. That 
“ Burrows and Winn” (whether mere pledgees, according to the 
view taken by Lord Ellenborougb, or vendees, as they would be 
in the wide sense of the term above explained) should be 
described as “ purchasers of the goods for a valuable considera¬ 
tion,” is, in regard to the question of stoppage in transitu, 
obviously inappropriate. To have described the plaintiffs, who 
were indorsees of the bill of lading as “ purchasers for valuable 
consideration ” would have been a pertinent and conclusive 
observation. 

As a general rule, a mere surety for the buyer has not, as 
such, any right to stop in transitu (Siffkin v. Wray , 6 East, 

371) ; but as Mr. Benjamin (doubtless justly) observes (p. 691 
3rd ed.), if a surety for an insolvent buyer should pay the 
vendor, he must have this right, by virtue of the 5th section of 
the Mercantile Law Amendment Act, 19 & 20 Viet, c. 97. 

By this section, which adopts a well-known rule of the Scotch 
law, it is enacted in effect, that a surety paying the debt of 
the person on whose behalf he has incurred the liability, shall 
be entitled to an assignment of all securities held by the 
creditor,and to stand in the creditors place in order to obtain 
indemnity from the principal debtor. The principle has been 
applied by the Master of the Rolls in Imperial Bank v. 

London and St. Katherine Dock Co. (5 Ch. D. 195). 


I shall now consider, first, what are the criteria of *oods 0 nW of f 
being m transitu ,; secondly, what act is necessary to con- ^ 
stitute a stoppage; and thirdly, the legal effect of such act 
and herein of the means (by transfer for value of the biU of 
lading) whereby such effect is wholly or partially defeated. 


And first, I consider the criteria which constitute transitus 
Goods in transitu, for the purpose now under consideration 


What constitutes 
trarmftM. 
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The goods must 
be in the hands 
of an agent for 
the buyer. 


No right of 
stoppage where 
goods are on 
board buyer’s 
own ship : that 
is to say, in the 
hands of the 
master and crow 
as servants to 
the buyer. 


are necessarily in the hands of an agent for the buyer . They 
are, by the terms of the description already given (pp. 337—• 
338, 470, supra) of the proceeding known as stoppage in tran¬ 
situ, no longer in the hands of the vendor or his agents; and, 
when they have arrived in the hands of the buyer himself or of 
persons in the capacity of his servants, the goods, although on a 
voyage, are considered as actually received, and not in transitu. 

So if goods are delivered on board the buyer’s own ship, 
and there is nothing to show that the vendor reserved the 
jus disponendi: —or, in other words, that the delivery was to 
the master in the capacity, not of servant to the owner, but 
as agent for the shipper and his assigns under the bill of 
lading,—the goods are considered not only as in the possession 
of the buyer, but as being, to all intents and purposes, at home 
in his hands. In such a case no right of stoppage in transitu 
can arise (Cowasjee v. Thomson , 5 Moo. P. C. 165 ; Schotsmans 
v. Lancashire and Yorkshire Ry. Co., L. R. 2 Ch. 332). To 
this class of cases may be referred the case of Re Bruno & Co., 
Ex parte Francis (before Cave, J.), G Apr. 1887, 56 L. T. 577, 
where the manufacturers delivered the goods alongside a ship 
belonging to the buyer, and by which they were to be sent to 
him at New York. The vendor delivered the mate’s receipts to 
the purchaser’s agent, who gave the necessary directions for the 
shipment, and exchanged the mate’s receipts for bills of lading. 
It was held that the goods on the voyage were not in transitu 
as between vendor and purchaser. 

Whether or not a ship chartered by the buyer is to be con¬ 
sidered his own ship for this purpose, depends on the terms and 
construction of the charter-party: that is to say, whether the 
charter-party is intended to operate as a demise of the vessel, 
so as to give up to the charterers the entire control and 
disposal of the vessel and of the services of the master and 
crew for the period of the demise; or whether the ultimate 
owners remain in possession of the vessel by the master and 
crew as their servants (Blackburn, p. 242; Bohtlingk v. Inglis, 
3 East, 381, 396; Berndston v. Strang , L. R. 4 Eq. 481, 3 Ch. 
Ap. 588; Ex parte Rosevear China Clay Co., in re Cork, 11 
Ch. D. 560 ; see also Sancleman v. Scurr, L. R. 2 Q. B. 86). 

Where the charter-party is a mere contract between the 
owners of the goods and the owner of the ship for the purpose 
of carriage, the goods on board will be in transitu, and it is the 
same thing if goods brought to be shipped to a port abroad are 
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delivered at a home port to persons who are shipping agents for Part VI. 
the buyer ; and whether such agents ship the goods in their own 
ships or in ships hired by them is probably immaterial ( Rodger 
v. The Compte d'Escomptc de Paris, L. R. 2 P. C. Ap. 393). 

The goods having been delivered into the hands of an agent The agent most 
for the buyer, the question is whether, at the moment of the 
exercise by the buyer of the right claimed by him of stopping warehouseman, 
the goods, the agent is an agent for the purpose of forwarding 
the goods, or for the purpose or keeping them at the disposal of 
the buyer ; or briefly, whether he acts in the capacity of carrier, 
or of warehouseman. 

Where the agent is a carrier or a warehouseman, acting, in 
either case, simply in Ids proper capacity, there is no question : 
but the difficulty begins where the agent alters his usual character. 

For instance, where the agent, who is ordinarily a carrier, 
enters into a new contract of bailment with the buyer by 
storing the goods (with his consent) for him and at his disposal, 
the transit of the goods so warehoused by him is at an end 
(Wentworth v. Outhwaite, 10 M. & W. 43G; Rowe v. Pickford , 

8 Taunt. 83). And the same is the case where the goods have 

CJ 

arrived in the hands of a packer, or any other agent, at a place 
which the buyer has made the repository of his goods (Richard¬ 
son v. Goss, 3 B. & P. 119, 127; Scott v. Pettit, 3 B. & P. 469). 

That the assent of the buyer express or implied to the goods 
being so warehoused for him, is necessary in such circumstances 
to end the transitus appears from the cases of Whitehead v. 

Anderson (9 M. & W. 518), and Bolton v. Lancashire and 
Yorkshire Ry. Co. (L. R. 1 C. P. 431). 

Conversely, where a person, whose ordinary business is that 
of a warehouseman, receives goods to await shipment for a 
further destination under the buyer's original order , the goods 
aie still in transitu (Smith v. Goss, 1 Camp. 282; Coates v. 

Railton, 6 B. & C. 422). So in the case of a wharfiuger under¬ 
taking the conveyance of goods ashore in lighters (Jaclcson v. 

Nicholls , 5 Bing. N. C. 518). 

The critical cases are those in which the goods, though in- critic*] question 
tended tor a market elsewhere, are, for the moment, stationary wheth « r arrived 

in the hands of the agent; and the question in such a case is, rf'Cj’X 
whether they have simply arrived in the agent’s hands at a or waiting orders 
stage of their journey, or whether they are there at the disposal MW 

of the buyer and waiting his further orders. As an instructive 
one for illustrating the principle, I shall cite the case of Dixon 
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Dixon v. 
Baldwin. 


v. Baldwin, which came before the King’s Bench in 1804, and 
is reported, 5 East, 175. 

The facts of the case, so far as relates to the question of 
stoppage in transitu , were these:—The defendants, cotton 
merchants in Manchester, were in the habit of supplying goods 
on the orders of B. & Son, traders in London, and it was the 
course of dealing for the defendants to send such goods to M. & 
Co., agents at Hull, by whom the goods were shipped to Ham¬ 
burg upon the orders of B. & Son. The order for the goods in 
question, which was similar to orders for the like goods in other 
cases, directed them to be “ packed in bales marked G. S. (and 
a certain mark) for order, and to be forwarded to Messrs. M. & 
Sons, to be shipped for Hamburg as usual.” The goods were 
sent by the defendants to Hull, made up and marked as directed. 
On the insolvency of B. & Son, the goods were stopped by the 
defendants in the hands of M. & Co., and one of the questions 
in the case was whether this was a good stoppage in transitu. 
One of the firm of M. & Co. who was examined as a witness 
stated (according to the report) “ that at the time of the stop¬ 


page of the goods they held them for Messrs. B. & Son and at 
their disposal; that they accounted with B. & Son for the 
charges of the goods. And the witness described his business 
to be merely an expeditor agreeable to the directions of B. & 
Son ; a stage, and mere instrument between buyer and seller. 
That he had no authority to sell the goods, and frequently 
shipped them without seeing them. That the bales in question 
were to remain at his warehouse for the orders of B. & Son, and 
he had no other authority than to forward them. That at the 
time the goods were stopped he was waiting for the orders of. 
B. & Son; that he had shipped the four hales, expecting to 
receive such orders, and relanded them because none luid 
arrived. That if the goods had been demanded by B. & Son 
before shipping he should have delivered them up to them:' 
There were two questions, 1st, whether the transitus was 
at an end when the goods came to the hands of B. & Son, 
and 2ndly, if it was, whether a subsequent rescission of the 
sale and return of the goods by B. & Son on the eve of 
bankruptcy was a bond fide and valid act. Lord Ellenborough 
at the trial gave his opinion against the right of stoppage xn 
transitu under the circumstances, but left the second question 
to the jury, upon which they found a verdict for the defendants. 

A motion for a new trial came before the judges of the 
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King’s Bench, when Lord Ellen borough delivered an elaborate Part VL 
and instructive judgment. He commented on the cases of 
Hunter v. Beale (a case before Lord Mansfield in 1785) and 
Stokes v. La Riviere (3 T. R. 4G6, 3 East, 397), as follows :— 

“In Hunter v. Beale I cannot but consider the transit as 
having been once completely at an end in the direct course of 
the goods to the vendee, i.e., when they had arrived at the inn¬ 
keeper’s, and were afterwards, under the immediate orders of 
the vendee, thence actually launched again in a course of con¬ 
veyance from him, in their way to Boston; being in a new 
direction prescribed and communicated by himself. And if the 
transit be once at an end, the delivery is complete, and the 
transitus for this purpose cannot commence de novo merely 
because the goods are again sent upon their travels towards a 
new and ulterior destination. As to the case of Stokes v. La 
Riviere, the goods were claimed in suit by the plaintiff the 
seller from the defendants, to whom the goods were delivered to 
be forwarded to their (defendants’) correspondents, Messrs. D. 

& Co. of Lisle ; D. & Co. were therefore the consignees, and 
Lisle the ultimate place of destination. This, in respect of D. 

& Co., on whose rights the defendants stood, was clearly a case 
of transit not finished at the time the claim was made.” He 
then, after referring to the cases of Leeds v. Wright, 3 Bos. & 

Pul. 320, and Scott v. Pettit, ib. 4G9, applied the principle of 

the cases commented on to the case in point, as follows:_ 

Here the goods had so far gotten to the end of their journey, 
that they waited for new orders from the purchaser to put 
them again in motion to communicate to them another sub¬ 
stantive destination and that without such orders they would 

have continued stationary.” And he accordingly was of opinion 
that the transitus was at an end. 

Grose, J., was of opinion that the right to stop in transitu was 
not at an end when the defendants took possession of the goods • 
but he agreed with the result arrived at on the second point and 
the grounds on which he differed on the first point are not stlted. 

Lawrence, J., agreed with Lord Ellenborough that the goods 
had before their stoppage by the defendants arrived at their 
ultimate destination as between these parties, and consequently 
that they had no nght to stop them as in transitu. 

Le Blanc, J., agreed that the transit of the goods was at an 
end before they were stopped by the defendants. As between 
the buyer and seller they were arrived at the place of their 
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v Pa *t VI. destination when they got to the possession of M. & Co. at Hull; 

for till M. & Co. received directions from B. & Son they did not 
know where to send the goods. The warehouse of LI. & Co. at Hull 
must therefore be considered as the warehouse of B. & Son. 

Although it does not expressly appear from the report on 
what grounds Mr. J. Grose differed from the rest of the Court, 
it may be inferred that his opinion was based on the terms of 
the order for the goods directing them to be “ packed, &c., and 
to be forwarded to Messrs. M. & Son, to be shipped for 
Hamburg as usual.” At first sight doubtless this direction 
would seem to bring the case within the principle of Stokes v. 
La Riviere quoted in the judgment of Lord Ellenborough. 
But, as I understand the judgments of the majority, they con¬ 
strued these words with reference to, and as not intended to 
control, the usual course of business as stated in the evidence, 
namely that the goods in the hands of M. & Co. should await 
further orders from B. & Son before being actually shipped. 
In the case of Stokes v. La Riviere the directions as to forward¬ 
ing appear to have been more specific, and although the agent 
hesitated to send on the goods without further orders from his 
principal, there was no evidence of a course of business render¬ 
ing such orders necessary. Any distinction between the facts 
of the two cases is however somewhat refined. As to the im¬ 
portance of the question whether the agent had or had not the 
authority of the vendee to forward without further orders, the 
reader may compare the cases of Valp y v. Gibson, 4 C. B. 837, 
where the agent had no such authority, with- Jackson v. Nicholl «, 
5 Bing. N. C. 508, where, in regard to the particular goods in 
question, he had. 

Illustrations As further illustrations of the criteria of transitus I shall 

from recent se lect some of the cases which have recently come before the 

decisions. 

Courts. 

In Ex parte Gibbes, In re Whitworth (1 Ch. D. 101), cotton 
was shipped at Charleston under orders to be reshipped at New 
York for Liverpool, the bills ol lading being taken to the order 
of Messrs. Whitworth & Co., who were manufacturers of cotton 
at Luddenden Foot. The invoice stated the cotton to be “con¬ 
signed to order, for account and risk of the purchaser, Lud- 
denden Foot.” On the arrival of the cotton at Liverpool, the 
purchaser having accepted bills of exchange, got the bill of 
lading of the cotton which he sent (indorsed) to the manager of 
a railway company at Liverpool who paid the sea charges and 
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got possession of the cotton which he put on the way to he Part V 
carried to the purchaser at Luddenden Foot. The chief judge 
held that the transitu# was at an end as soon as delivered at 
Liverpool to the manager of the railway company as the agent 
for the purchaser. 

In a subsequent case, In re Worsdell, Ex parte Barrow, also 
decided by the Chief Judge Bacon (1877, 25 W. R. 466), goods 
were taken by ship directed to the purchaser at Falmouth. 

On arrival there they were taken possession of and warehoused 
by agents for the skipping company, whose custom it was to 
communicate with consignees of goods informing them of their 
arrival and subsequently to forward them according to instruc¬ 
tions received from them. Before the instructions arrived the 
goods were stopped in transitu, and the chief judge held that 
the stoppage was good. 

It will be observed that the two decisions last cited are 
entirely in accordance with the principles above laid down. In 
the former case (Ex parte Gibbes, In re Whitworth ) the 
inference is that the cotton on arrival at Liverpool (and the bills 
of lading having come to the hands of Messrs. Whitworth) was 
at Messrs. Whitworth’s entire disposal; and, although it was 
doubtless expected that the cotton would be ultimately sent to 
Messrs. Whitworth’s manufactory at Luddenden Foot, there 
was nothing to have prevented them from sending it on what 
new journey they pleased ; or from selling it at Liverpool. The 
cotton was indeed delivered at Liverpool to the railway com¬ 
pany, who were carrying agents for the purchasers. But it was 
not delivered to them as carrying agents with any privity of 
the vendors; and so far as the vendors were concerned the 
directions as to the journey came to an end on the arrival at 
Liverpool, when it required new orders from the purchasers to 
set the cotton again in motion. Iu the other case (In re 
Worsdell, Ex parte Bairow) the goods when stopped were still 
in the possession (through sub-agents) of the carrying agents to 
whom they had been delivered by the vendors ; and the only 
question could be whether the agent’s character had been 
turned into that of warehouseman for the buyers. And this 
change as we shall see presently requires the concurring inten¬ 
tion on the part of the buyer (p. 483, post). 

In the case of Ex parte Watson, In re Love, decided by the Ex part* 

Court of Appeal in February, 1877 (5 Ch. D. 35), the facts were ! p "' 
somewhat more complicated. Jn n ItoV€ ‘ 
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Vif'] 1 v By agreement' fie^weeli Watson (a manufacturer in the north 
of England) and L. (a merchant in London engaged in trade 
■with Shanghai in China) it was agreed that Watson should from 
time to time supply L. with goods, Watson drawing upon L. 
and L. accepting, bills of exchange for the invoice price of the 
goods. L. was to ship the goods to It. at Shanghai for sale on 
L.’s account. On receipt of the bills of lading L. was to send 
them to R., to whose order they were to be made out. Watson 
was to have a lien upon the bills of lading and each shipment 
of goods in transit outwards, to secure the payment of the bills 
of exchange given for that particular shipment. L. had verbally 
promised Watson that he would forthwith give R. notice of the 
agreement and its terms, but never did give such notice. The 
goods purchased under the agreement were sent by Watson to 
a packer at Bradford to be by him packed and forwarded to 
London for shipment. The packer after packing the goods 
wrote to L. “ I beg to hand you particulars of ten bales, waiting 
your forwarding instructions.” L. replied “ Please send the ten 
bales to the Gordon Castle , loading in the S. W. India Docks 
for Shanghai.” In reply the packer writes again, " I have 
forwarded the ten bales per Great Northern for steamer Gordon 
Castle , S. W. I. Dock, carriage paid, £ , at your disposal." 

The advice note sent by the Great Northern Railway Company 
to L., after the goods had arrived at their station at Poplar 
Dock, was to the effect that the goods were held by them 
as warehousemen at owner’s risk ; and that they w'ould be sent 
to the Gordon Castle , S. W. I. Dock ; and they were sent and 


shipped on board the Gordon Castle accordingly, the bills of 
lading being made out, by L.’s directions to his own order. 
On L.’s insolvency, which ensued while the goods were at sea, 
Watson had a telegram sent to R. requesting them to deliver 
the goods to their agents at Shanghai,' and demanded delivery 
of the bills of lading from the shipowners who had not yet 
parted with them. There were questions as to whether and 
how far the jus disponendi had been reserved by Watson ; but 
the decision of the Court of Appeal was given independently 
of these questions, on the single ground that the goods on the 
way to Shanghai were still in transitu , the entire journey from 
the vendor’s manufactory by rail and ship to Shanghai having 
been that contemplated by the agreement between the vendor 
and purchaser, and the detention in the hands of the packer, 
the railway journey and detention on the railway premises 
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waiting for shipment being merely stages of that journey. It 
is to be observed that although L. was asked for forwarding 
orders, he was not as between himself and Watson free to give 
any orders except to send the goods on their way to Shanghai 
according to his agreement. And in this respect the case is 
quite different from In re Wovsddl, Ex 'parte Barrow (p. 477, 
supra). 


It has been decided by the Court of Appeal in Ex 
parte Rosevear China Clay Co. t In re Cock (11 Ch. D. 560), 
that the circumstance of the destination of the goods being 
named in the contract, or even communicated to the vendor at 
the time of the contract (it being the common intention that 
they are to be delivered to an agent in the capacity of carrier) 
is not necessary to the constitution of a transitus. In this case 
the contract was that the vendor should place the goods f.o.b. on 
board a ship at Fowey, and the vendor placed the goods accord¬ 
ingly on board a ship which the purchaser had chartered for 
Glasgow. And although the particular destination was not 


communicated to the vendor at the time of the contract, the 
goods when on board were held to be in transitu. In the case 
of Bethell v. Clai'k, decided by the Court of Appeal on a special 
case in an interpleader action, 1888, March 15 (20 Q. B. D. 
• 615), goods were purchased by London merchants from manu¬ 
facturers at Wolverhampton. The order for the goods did not 
specify any place to which they were to be sent, but, subse¬ 
quently, the purchaser wrote as follows -“ Please consign [the 

If ^ ^ loading in the East 

India Docks here. The goods were shipped by the vendors 

accordingly, and the mate’s receipt, showing that the voods 

were received to be carried to Melbourne, was forwarded to the 

purchaser. Bills of lading, in accordance with the mate’s 

receipt had been made out and signed, but not havin* been 

applied for at the tune, had remained in the hands of the 

agents of the shipowners, who were stake-holders in the action 

The Court of Appeal, affirming thejudgment of the Queen's Bench 

Division (19 Q. B. D. 553), held that the transitus continued 

untd the goods arrived at Melbourne. Lord Esher lays down 

the principle as follows (20 Q. B. D. 617) When the good! 

have not been delivered to the purchaser, or to any agent of h,s 

to hold for him otherwise than as a carrier, but are still in the 

hands of the carrier as such, and for the purposes of the transit 

then although such carrier was the purchaser’s agent to accept 
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Afar shall, 
Stevens cfc Co. 


delivery so as to pass the property, nevertheless the goods are in 
transitu, and may he stopped.” As to the question whether 
the original transit is at an end and a fresh one begun, that, he 
says, has been dealt with as follows :—“ Where the transit is a 
transit which has been caused either by the terms of the contract 
or by the direction of the purchaser to the vendor, the right of 
stoppage in transitu exists ; but if the goods are not in the 
hands of the carrier by reason either of the terms of the con¬ 
tract or of the directions of the purchaser to the vendor, but are 
in transitu afterwards in consequence of fresh directions given 
by the purchaser for a new transit, then such transit is no 
part of the original transit, and the right to stop is gone. So, 
also, if the purchaser gives orders that the goods shall be sent 
to a particular place, there to be kept till he gives fresh orders 
as to their destination to a new carrier, the original transit is 
at an end when they have reached that place, and any further 
transit is a fresh and independent transit.” In the present 
case, unless you could find the intention that the goods were to 
be kept on board the ship as in a warehouse , which could not 
be the business meaning of the transaction, the case fell within 
the principle first above laid down. This enunciation of the 
principle was adopted and applied by Lord Herschell in the 
case of Lyons v. Hoffnung which came before the Judicial 
Committee, July 11 and 15, 1890, on appeal from New South 
Wales, and is reported in 15 App. Ca. 391, 39 W. It. 1890, and 
G3 L. T. 293. In that case the committee further decided that 
the right to stop was not affected by the facts, (1) that the 
purchaser had handed to the forwarding agents (who were ship¬ 
owners and wharfingers) the receipts which he had got from 
the vendor, and taken from these shipowners a bill of lading; 
(2) that the purchaser was himself a passenger by the vessel on 
board of which the goods were shipped as cargo for conveyance 


their ultimate destination. ■ 

Cases which have been decided to be on the ot *‘« r ^ e of 
e line are Kendal v. Marshall, Stevens & Co., 1883, Feb 27 
1 O B D. 356) ; and Ex parte Miles, In re Isaacs, 1885, 
, h 07 (15 Q. B. D. 39). In the former of these cases a 
' /r n boueht {roods of a manufacturer (W.) at Bolton, 

ying nothing as to the place of delivery L. afterwards 
anfed with shipping agents (M. & Co.) that the goods should 
sent from Garston to Rouen. L. then instructed W. to send 
-mods to M. & Co. at Garston. W. accordingly despatched 

D 
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the goods by railway, and the railway company gave notice to Part vl 

W. of the arrival of the goods and that they would hold them r 

as warehousemen. The Court of Appeal held that the transit 

was at an end the moment the railway company held the goods 

as warehousemen for M. & Co. For the shipping agents 

M. & Co. were not carriers of the goods. They were forwarding 

agents, acting under the direction of the vendee, under whose 

orders they are started on a new destination; and it is 

immaterial that the order for conveyance to Rouen, with which 

the vendor was in no way concerned, had been given before the 

arrival of the goods at Garston. But for this order the goods 

must have remained at Garston. The distinction taken in the 

case otBethell v. Clark, above cited, was that when the goods 

were sent by the vendor on board the ship, the shipmaster was 

a carrier to take them to Melbourne, and it was not in the 

power of the vendee to give them a new destination until their 
arrival there. 


fhe case of Ex parte Miles, In re Isaacs (15 Q. B. D. 39) 
still nearer the line. Goods were purchased by a commissi< 
agent in London on account of merchants in Jamaica. T1 
commission agent gave the manufacturer the order for tl 
goods “ for this mark,” referring to a mark on the paper co 
sisting of the words Kingston, Jamaica,” with certain lette 
indicating (as the manufacturers understood owing to previo. 
dealings) the Jamaica firm. The goods were to be paid for l 
bills drawn by the manufacturer on the commission agent, ar 
accepted by him. The cost of the carriage to Southamptc 
was to be paid by the manufacturers. Subsequently, the con 
mission agent directed the manufacturer to send the goods t 
certain shipping agents in Southampton for shipment by 
particular ship •• advising them with particulars for clearance 

1 , le „ £ arglQ ° f thls letter > a S ai “> was the mark, with tli 

ryords Kingston Jamaica,” as before. The manufacturers set 

the goods accordingly to the shipping agents, describing th 
goods as marked with the mark above mentioned, and addin 
which please forward as directed,” but leaving the columns fc 
consignee and “ destination " blank. The commission agen 
subsequently sent the shipping agents particulars of the good 
gtving the name of the Jamaica firm £ consignee, andstetin 
the destination to be “ Kingston, Jamaica.” The <mods wer 
Shipped accordingly, and the commission agent having steppe, 
payment, the manufacturers before the goods arrived”^, 
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Part VI. Jamaica claimed to stop them in transitu. The Court held 

that as between the commission agent and the manufacturer 
the transit was at an end when the goods came to the hands of 
the shipping agent at Southampton. The commission agent, so 
far as the manufacturers were concerned, was the purchaser of 
the goods ; and the manufacturer having sent the goods to the 
shipping agents with the instructions “Please forward as 
directed,” intended them to be forwarded according to such 
directions as the commission agent should give. The goods 
therefore, on arrival at Southampton, had (to use the language 
of Lord Ellenborough in Dixon v. Baldwin ), “ so far gotten to 
the end of their journey that they waited for new orders from 
the purchaser to put them again in motion to communicate to 
them another substantive destination, and that without such 
orders they would continue stationary.” “ As a matter of busi¬ 
ness ” (it was observed by Brett, M. R.) “ it was impossible to say 
that the shipping agents could properly have shipped the goods for 
Jamaica without receiving orders as to the person to whom they 
were to ship them. That appears to have been sufficient for 
the judgment. The judgment of Brett, M. R., proceeds to show 
that the destination of the goods as despatched by tbe manu¬ 
facturers could not have been Jamaica, because in business 
“ destination ” means that you must give not only the name of 
the place to which, but also the name of the persou to whom, 
goods are to be sent. It is, however, to be observed that in 
*Betliell v. Clark the manufacturers did not know to whom the 
goods were to be consigned at Melbourne. The true distinction 
Ties in the character of the agents to whose hands the goods are 
delivered. In the one case they are carriers to Melbourne,—in 
the other they are forwarding agents to ship them according to 

the directions of the vendee. 


Natural eud of 
the transitus. 


The goods being once in the hands of a forwarding agent for 
e buyer, and so in transitu, I now consider how that state of 

ings comes to an end. . , , 

The transit ends by the goods being actually received by the 

iyer (or his assigns, whether a sub-purchaser or an assignee or 

ustee in bankruptcy): and this ordinarily happens by their 

dng physically taken possession of by the buyer or his 

'r Va nts • or by their being placed m the custody of a ware- 

ouseman duly authorised by the buyer to receive and keep 

iem for him. They are then finally at home to all intents and 
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purposes. For detail on this subject I refer to what has been 
said about actual receipt under the Statute of Frauds 
(pp. 289—304, supra). I here subjoin some observations more 
particularly relating to stoppage in transitu. As I have 
already observed, I think the same criteria would (generally 
speaking) be held conclusive for both purposes. 

The goods, under some circumstances are considered as 
having arrived, although still in the physical custody of the 
person who originally received them in the character of a 
forwarding agent. In such a case there must be first (unless in 
the case of a change of destination under the orders of the buyer 
with the assent of the carrier as after-mentioned) an arrival in 
fact, so that the goods are physically at the end of their 
journey; and secondly , the concurrence of intention, between 
the buyer and the forwarding agent, so that the character of the 
agency is changed. 

As to the arrival in fact:—The transitus of goods on board 
a ship is not physically ended by the ship arriving in the port of 
destination at a spot where it is intended to deliver the cargo 
overside into lighters (Coventry v. Gladstone , L. R. G Eq. 44); 
nor even when the goods have been unladen on board a lighter 
sent by the warehouseman of the buyer to receive • them 
(Jackson v. Nicholls, 5 Bing. N. C. 508). Indeed, the lighter¬ 
man is only another forwarding agent on the way to the 
original destination. If, however, the ship having arrived at 
the port of destination has got to a berth where she is prepared 
to discharge her cargo, I apprehend that the transitus will be 
at an end so soon as the shipowner (represented by the ship- 
broker) has been satisfied as to his freight, and has given a 
release of the goods in exchange for the bill of lading. And it 
is equally at an end when, the ship having so arrived and being 
ready to deliver, the shipowner wrongfully refused delivery 
notwithstanding tender of the freight (Bird v. Broum 4 
Ex. 788). 

As to the change in the character of the agency:—“ If,” says 
Mr. Blackburn (p. 248), “ the possessor of the goods has the 
intention to hold them for the buyer, and not as an agent to 
forward, and the buyer intends the possessor so to hold them for 
him, the transitus is at an end; but I apprehend that both 
these intents must concur, and that neither can the carrier 
of his own will convert himself into a warehouseman, so as to 
terminate the tra>nsitus f without the agreeing mind of the 
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is ended of goods 
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End of trausitus 
anticipated. 


What it tortious 


buyer, James v. Griffin (2 M. & W. 623;, nor can the buyer 
change the capacity in which the carrier holds possession 
without his assent, at least until the carrier has no right what¬ 
soever to retain possession against the buyer. Jackson v. 

Nicholls (5 Bing. N. C. 508).” 

The fact that the carrier still holds the goods subject to his 
lien is not absolutely conclusive against an arrangement having 
been made that he shall hold the goods in the character of 
warehouseman for the buyer (Allan v. Gripper, 2 Cr. & J. 
218). But the lien continuing, there is a strong presumption 
against a new arrangement having been made (Ex parte Cooper, 
In re Maclaren , 11 Ch. D. 68), and to overcome this pre¬ 
sumption, evidence would be necessary either of an explicit 
arrangement between the carrier and the buyer, as in Foster v. 
Frampton (6 B. & C. 107), or of a course of dealing as in Allan 
v. Gripper (supra cit.), Dodson v. Wentworth (4 M. & G. 
1080); so as to make the carrier’s warehouse the buyer’s 
repository for the goods. In Whitehead v. Anderson (9 M. & 
W. 518) it was held not sufficient that the captain told the 
buyer’s assignee that he would deliver to him when he was 
satisfied about the freight. 

And so where part of a cargo 1ms been delivered, the freight 
being unpaid upon the rest which still remains subject to the 
shipowner’s lien, the presumption is that the goods so remain- 
in- are in the possession of the shipowners as earners, and the 
transitus is therefore not ended in regard to them (Exparte 
Falk, In re Kiell, C. A. 14 Ch. D. 446 ; Kemp v. Falk, 7 App. 

Ca. 573, 584). 


The transitu* is also ended if the buyer or his assignee 

nticipates the natural termination of the transit by meeting 

be goods on their way, and taking possession of be goods 

Ke assent of the carrier. An act which in itself might be 

y a o oitw an act of ownership over the whole cargo or 
egarded a ^ been beld su ffi c ient, where the intention 

pp eared Ttake possession of the whoie (JonesJones 8 11 
r W 431) And if the buyer alters the destination of the 
oods by a direction to the carrier, to which the earner assents, 
. . sufficient to terminate the transitus, just as this 

™«r. i* - ™«« 

1 K q B 428, and see p. 284, supra). 

Wicther the tranntu* is terminated by the buyer pre- 
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maturely taking possession against the will of the carrier, and Tart 
so tortiously against him, has been questioned. Mr. Blackburn, againsttbo 
(p. 259), after citing the cases of Holst v. Pownal (1 Esp. 242) > carrier? 
Mills v. Ball (2 B. & P. 457); Wright v. Lawes (4 Esp. 82) ; 

Jackson v. Kick oils (5 Bing. N. C. 508), and Whitehead v. 
Anderson (9 M. & W. 518); sums up the result as follows :— 

“ Such being the authorities, it seems pretty clear, that in cases 
in which there is no actual delivery, if the vendee require that 
the carrier shall hold the goods as his agent in a new capacity, 
and he assent, the transit us is ended, whether it be before or 
after its natural termination ; and if the carrier does not assent, 
and is under no obligation to assent, that the transitus is not 
ended. But, perhaps, if the position of the carrier is such that 
it is his duty to obey the command of the vendee, his assent to 
do the duty would be implied by law, and his refusal in fact, 
would not prevent such an implication. And notwithstanding 
the expressions of the Exchequer in Whitehead v. Anderson, it 
is submitted that it is doubtful whether when the carrier has a 
right to refuse to allow the vendee to take even constructive 
possession, the vendee can improve his position by a tortious 
taking of actual possession against the will of the carrier. The 
law in general discountenances violence, and it would seem not 
consistent with its general policy, to give a man a benefit in 
consequence of his forcible or fraudulent wrong against a third 
party. The act of taking away the goods would be a very 
unequivocal assertion of the vendee’s claim to exercise dominion 
if he had the right to do so, but it is very difficult to see how it 
could give him such a right, if he had it not already.” 

Now, as between the consignee and the carrier, the former 
has, in general, no right to interfere before the natural termina¬ 
tion of the voyage or journey. But (as Mr. Blackburn further 
observes) when the voyage or journey has come to its natural 
end the case is different. The carrier has no right to insist on 
keeping the goods as carrier, but merely to retain the possession 
holding the goods subject to any orders of the vendee not 
derogatory to his lien. And the decision of Biid v. Brown, in 
1850, subsequently to the publication of Blackburn’s work 
(4 Ex. 786), is entirely in conformity with this view, it being 
there decided that, the voyage having come to its natural end, 
an unequivocal demand of the goods by the assignee in bank¬ 
ruptcy of the vendee, accompanied by a tender of the freight, 
terminates the transitus. 
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End of tran situs 
postponed by act 
of the buyer. 


Where insolvent 
buyer rejects 
the goods with 
the intention 
of offering to 
rescind. 


I must here advert to a class of cases where the buyer, being 
aware of his impending insolvency, rejects the goods on their 
arrival. This may give rise either to a stoppage in transitu or 

to a state of things having a nearly though not necessarily quite 
similar effect. 

On the arrival of goods in such circumstances the insolvent 
buyer has several courses open to him. 1st. He may accept 
the goods so that they will become part of his general assets on 
bankruptcy, leaving the vendor to come in as a creditor on his 
estate for the price so far as unpaid. 2ndly. He may decline to 
take possession, so as to prolong the transit us, and give the 
vendor the chance of stopping the goods. Instances of this are 
Hutchings v. Nunez (1 Moo. P. C. N. S. 243); James v. Griffin 
(2 M. & W. 623). Or, 3rdly. He may reject them with the 
intention of making an offer to rescind the contract, and in such 
a case the offer is irrevocable so as to be binding on the buyer 
and on his estate until the vendor has had the opportunity of 
accepting or declining it. Atkins v. Barwicl: (1 Str. 165) ; 
Suite v. Field (5 T. R. 211); Bartram v. Farehrother (4 Bing. 
579). The rationale of this is not very clearly expressed in the 
decisions, but I apprehend it is, that the offer to rescind made 
under such circumstances implies a promise that the offer shall 
not be recalled until the vendor has had the opportunity of 


considering it, and that there is also implied under the circum¬ 
stances a good consideration for this promise, so as to make 
it binding and in effect to create a contract giving the vendor 
the option to rescind. In Smith v. Field (5 T. R. 402), it was 
held that the vendor having attached the goods in the hands of a 
packer as the property of the vendee had elected not to rescind 
the contract, but the authority of Atkins v. Baiuvick and Suite 


v. Field, which show that the option is reserved to the vendee 
under such circumstances, is fully recognised. Where the 
goods have been actually received and stored on the premises of 
the vendee, or in his warehouse, he is no longer in a position 
voluntarily to reinstate the vendor ; and if he should attempt to 
do so under colour of a resale, or by any other transaction not in 
the ordinary course of business, it would be a fraud on the 
creditors, and the transaction could be set aside on bankruptcy 
{In re Hawke , Ex parte, Scott, 1885, Dec. 9, 16 Q. B. D. 503). 

In Dixon v. Baldwin, 5 East, 175, the vendor had re¬ 
sumed possession of the goods on a claim to stop in transitu , 
and the vendee being insolvent, but not having committed any 
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act of bankruptcy, with the sanction of a meeting of bis creditors Part VI. 
and under legal advice, agreed to give up the goods : and, 
although the Court held the transitus to have been at an end 
when the act purporting to effect a stoppage took place, it was 
held that a jury were justified in finding that the goods were 
given up bond jide and not from any motive of voluntary and 
undue preference to the vendor, and the transaction by which 
the goods were given up to him was accordingly held good. 


Referring to the order indicated on p. 471, sup>'a, I now By what act is 
consider, secondly , what act is necessary to constitute a 
stoppage. 

It has been said by Lord Havdwicke, in the case of Snee v. 

Prescott (1743, 1 Atk. 245, 250), one of the early reported cases 
on the subject of stoppage in transitu , that the vendor might 
get the goods back “by any means, provided he did not steal 
them.” This suggests a kind of physical intervention which is 
by no means necessary to the act of stoppage. The usual, and 
a sufficient, mode of stoppage is a simple notice to the carrier 
stating the vendor’s claim and forbidding delivery to the vendee, 
or requiring that the goods shall be delivered to the vendor or 
held to his order (Benjamin, 3rd ed. p. 715 ; Jackson v. Nic holls, 

5 Bing. N. C. 518 : Bohtlingk v. Inglis , 3 East, 381, 385, 394 ; 

Mills v. Ball, 2 B. & P. 457; The Tigress , 32 L. J. Adm. 97). 

The reader will find that iu some of the cases there was a 
formal demand of the goods accompanied by a tender of 
freight. But this although necessary, as has been seen, to 
effect the equivalent of actual delivery to the consignee so 
as to end the transitus , does not appear necessa on the part 
of the vendor to effect a stoppage so as to revest in himself 
the possession. 


The notice ought to be given to the person having the 
immediate custody of the goods. In the case of an ordinary 
carrier, a notice given to the master whose servants have the 
immediate custody of the goods, will be good, if in due time to 


be communicated by him to the servants in actual charge. 
And so in Litt v. Cowley (7 Taunt. 169) a timely notice at the 
head office (Pickfords’) was held good although through a 
mistake in the office the goods were delivered to the consignor. 
It has been doubted whether a notice to a shipowner is of any 
avail, if not actually communicated by him to the master of the 
vessel, aud whether there is any duty on the shipowner to make 
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the communication, which the party interested would quite as 
easily (by telegraph or otherwise) do himself (Ex parte Folk , 
Iv re Kiell , 14 Ch. D. 446, 450). But there is high authority 
for saying that such a notice casts upon the shipowner the duty 
of sending it on with reasonable diligence to the master; and 
there can be no doubt that if the notice so sent on arrives 
before delivery there is a good stoppage ( Kemp v. Falk, 7 App. 
Ca. 573, 585). And it is equally clear that a notice to the 
shipowner which could not in time have been communicated 
by him to the master of the ship, is insufficient (Whitehead v. 
Anderson, 9 M. & W. 518). In the last cited case it is said by 
Parke, B. (p. 534), “ The only duty that can be imposed on the 
absent principal is to use reasonable diligence to prevent the 
delivery ; and in the present case such diligence was used.” 
In the case of Phelps v. Comber , 29 Ch. D. 813, it appears to 
have been contended that a stoppage was effected by notice to 
the consignees. It was unnecessary to decide this, as the Court 
held that the notice in question did not express the intention to 
stop the cargo, but I should think the contention could hardly in 
any case be tenable. 

In the case of goods which have to pass through the custom 
house, it seems that a claim made to the customs authorities 
by a vendor distinctly asserting his right, will be sufficient. 
Such a claim practically interposes an obstacle in the way 
of any other person getting the goods unless his title is clear, 
which ex hypotlicsi that of the consignee is not. So where, 
under the customs laws, wine had been removed for non¬ 
payment of duty into the King’s cellar there to remain for 
three months and then to be sold if the duty was not paid; and 
the vendor claimed the wine before the expiration of the three 
months, but that period having expired without the duty being 
paid, it was sold; the vendor was held entitled to receive the 
balance of the proceeds (Northey v. Field, 2 Esp. 613). And 
a mere entry of the goods at the custom house by the con¬ 
signor’s agent has been held good against the consignee’s 
assignee in bankruptcy who took forcible possession of the 
goods on their being landed (Benj. p. 217; Cooke’s Bankrupt 
Laws, p. 402, and Ex parte Walker and Woodbi'idye (1755) 
there* cited. A fortioi'i there is a good stoppage, where the 
consignor has paid the duties and obtained the goods from the 
custom house (Nix v. Olive, Abbot on Shipping, 439). 

The notice to stop may be given by any authorised agent of 
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the vendor and such authority is within the presumed authority Part VI. 
of a general mercantile agent. And a notice given by any one 
affecting to act on behalf of the vendor will be good, if duly 
sanctioned by the assent of the vendor (evidenced by an overt 
act such as posting a letter) before the consignee has obtained 
the goods or duly demanded them at the end of the transitus 
(Hutchings v. Nunez, 1 Moo. P. C. N. S. 243). But a notice 
given by a person who is in the first instance unauthorised, will 
not become good if the vendor’s sanction is only given after the 
goods come into the actual possession of or are duly demanded 
at the end of the transitus by the consignee or his assignee in 
bankruptcy (Bi/rd v. Brown, 4 Ex. 786). 

In Jenkyns v. Ushornc, 7 M. & G. 678, the plaintiff had sold 
on credit, the right which he had to a certain quantity, not 
specifically separated, out of a parcel of goods (beans in bags) 
which had been shipped under one bill of lading to H. & Co.— 

H. & Co. having acknowledged such quantity to be the plaintiffs 
property by a letter enclosing a delivery order for the same 
addressed to the master of the vessel. The vendee having 
stopped payment before the arrival of the vessel, the plaintiff 
gave a notice to the master of the vessel in these terms :— 

“ There is a parcel of beans on board in dispute. Should you 
receive an order to deliver same from Messrs. H. & Co. by no 
means do so,” and also a notice to H. & Co. as follows:—“ The 
portion of beans which I hold, according to your letter. ... I 
be g y°u will not allow to be taken away by any parties without 
further instructions from me.” In spite of these notices the beans 
were delivered to the defendant (an assignee by way of pledge 
of the vendee) upon his presenting the delivery order. It was 
held that the interest of the plaintiff in the beans was such as 
to entitle him to the vendor’s privilege of stoppage in transitu, 
and this was well effected ; so that the interest in the beans 
had accordingly become revested in the plaintiff in his light as 
unpaid vendor. There was no assignment of the bill of lading 
so as to defeat the right of stoppage, and it was held that the 
vendee having received the delivery order as vendee was not a 
person " intrusted with ” the document within the meaning of 

the then Factors Acts, 1 so that the defendant had no better 
title than the vendee. 

In Ex parte Watson, In re Love (5 Ch. D. 35), it happened 
that when the insolvency took place the bill of lading had 

‘ As to the subsequent Acts of 1877, and of 1889, see p. 497, post. 
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Effect of 
stoppage 
in transitu. 


Vendor is simply 
reinstated in his 
rights as such. 


Question : 

Is stoppage 
in transitu a 
rescission of the 
contract. 

Discussed on 
authority and 
on principle. 


never been delivered by the shipowners to the consignee; and 
a notice to the shipowners not to deliver the document or the 
goods except to the vendors, which the vendors so far acted on 
as to enter into an arrangement to sell the goods for the benefit 
of whoever should be found legally entitled to them, was held 
good. 

I now consider 1 the effect of stoppage in transitu. 

The act of stoppage, as above explained, at once revests the 
possession, and (to the extent necessary to give effect to the 
right) the property in the vendor; so that by the notice in Litt 
v. Cowley (7 Taunt. 169) given in due time to Pickfords, the 
possession was held to be at once revested in the vendor to this 
effect, although through a mistake of Pickfords’ servants the 
goods had been actually delivered to the buyer. Where the 
vendor demands delivery of the goods from the master of the 
ship, it has been held by a decision of Dr. Lushington in the 
Court of Admiralty that the master is entitled and bound to 
deliver the goods accordingly, on being satisfied that the demand 
is made by an unpaid vendor, unless he is made aware of a 
legal defeasance of the vendor’s claim {The Tigress , 32 L. J. 

Adm. 97). 

The possession being so revested in the vendor, the legal 
consequence is simply that t/ce vendor is reinstated in the 
position of a vendor ivho has never parted with the possession f 
and to restore to him accordingly the right in security known 
as the vendors right. 

The question has been mooted whether stoppage in transitu 
operates as a rescission of the contract, so that the vendor who 
puts it in force is precluded from having a remedy in damages 
upon the personal contract besides. 

The affirmative of this proposition is supported by the 
authority of Professor Bell (Commentaries, Shaw’s edition, 
p. 184); although he allows that the seller who has re¬ 
mained in possession of the goods may take the full benefit 
of his lien and at the same time claim as a personal creditor on 
his contract for the balance. He suggests, as a reason for 
the distinction, that as the right of stoppage in transitu is 
exercised after the property has passed, the extension of the 
seller’s security may have been given by equity originally, on 


* See p. 471, supra. 
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the condition that the seller shall take back the goods as if the Part VI. 
contract were ab initio recalled. Professor Bell’s view appears r 

to be supported by some expressions made use of by Lord 
Thurlow in a Scotch Appeal (see note p. 135, Shaw’s ed.); and 
it seems not improbable that Lord Abinger, who expressed a 
similar opinion in Wentwooih v. Outhwaite (10 M. & W. 436, 

449), may have been in turn influenced by the opinion of Pro¬ 
fessor Bell. 

It is certainly difficult to see the force of Professor Bell’s 
argument, and his reason for the distinction would certainly 
fail to apply to a case governed by English law, since the 
property must have passed before the ordinary right of lien is 
exercised. The balance of authority is, I think, now very 
clearly against the view that stoppage in transitu operates a 
rescission. There is the opinion of the majority of the Court 
of Exchequer, including Baron Parke, against that of Lord 
Abinger in Wentworth v. Outhwaite (10 M. & W. 436). In 
the same direction is the inclination of opinion expressed, 
though cautiously, in Blackburn on Sale (p. 339) ; and to the 
same effect is the more decidedly expressed and well reasoned 
opinion of Mr. Benjamin (2nd ed. p. 723—725). By the judg¬ 
ment of the Judicial Committee in Page v. Cowa-sjee (L. R. 1 
P. C. 127, 145), it is laid down as the result of the authorities 
that a resale made by the vendor of the chattel remaining in 
his possession, the purchaser being in default, does not authorise 
the purchaser to consider the contract rescinded, so as to entitle 
him to recover back any deposit of the price, or to resist paying 
any balance of it which may still be due; and the judgment 
goes on to say (p. 146): “ If this is the case where the pos- . 
session of property sold remains with the vendor, d fortiori 
must it be so where there has been a delivery, and the vendor 
takes it out of the possession of the purchaser and resells it.” 

The question in the case here referred to arose out of a resale 
under the special conditions of the contract, so that the question 
of stoppage in transitu did not directly arise ; but the language 
of the judgment exactly covers the legal relation which exists 
when stoppage in transitu takes place. 

The framers of the Indian Contract Act (No. IX. of 1872, 
secs. 106, 107) have adopted the principle that the contract is 
not rescinded by stoppage in transitu; and this is an indirect 
expression of an opinion of no inconsiderable weight as to the 
result of the authorities in English law. (See Cunningham 
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the right of 
stoppage. 


& Shepherd’s Indian Contract Law, Introduction, p. lvi. and 

p. 267.) 

I think, therefore, I am justified both on principle and on 
authority, in rejecting the view that a stoppage in transitu has 
the effect of rescinding the contract, and in stating its legal 
effect as I have done in the sentence in italics on p. 490, 
supra. Since the first edition of this work I find this view 
confirmed by the observations of Lord Justice Cotton in Phelps 
v. Comber , C. A., 1885, May 5 (29 Ch. D. 813, 821). 

The vendor’s right under a claim of stoppage in transitu is 
preferable to any claim of the carrier to a lieu for a general 
balance or otherwise, except charges proper to the carriage of 
the particular goods in question (Oppcnheim v. Russell, 3 B. & 
P. 42). I have already in another place mentioned the case of 
Mercantile Bank v. Gladstone (L. R. 3 Ex. 233), where a right 
described as a right of. stoppage in transitu in respect of 
goods shipped freight free on board consignee’s ship, prevailed 
against a claim of freight by assignees of the consignee. I have 
shown that this was a case of reservation by the consignor of 
the^'us disponendi and not of stoppage in transitu. But it is 
an authority for the proposition that the freight stipulated for 
at the commencement of the voyage is the limit of the ship¬ 
owner's right as against the vendor’s right to stop in transitu. 

Like the ordinary vendor’s right, the right of stoppage in 
transitu avails against a sub-purchaser (not being an indorsee 
for value of the bill of lading) ; and therefore avails against a 
creditor attaching the consignee’s right in any way so as to obtain 
merely a constructive possession ( Smith v. Goss, 1 Camp. 282). 

It remains to show how the right in security, so capable of 
being revived by the act of stoppage in transitu, is liable to be 
wholly or partially defeated, although the act of stoppage is 

done before the end of the transitus. 

The indorsement and delivery of the bill of lading by the 
consignee, with the intention of conferring a property (whether 
generally, or in the nature of a right in security) in the goods, 
for valuable consideration, to a person bond fide receiving the 
bill of lading with the intention of acquiring the property, 
transfers the possession and property in the goods so as to 
defeat, to the extent of the right of property intended to be 
transferred by the indorsement, the vendors right of stoppage 
in transitu (LicJcbarrow v. Mason, &c., 1 Smith’s L. Ca. 699, 
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6th ed.; Burdick v. Sewell, 13 Q. B. D. 159, per Bowen, J. 
170 ; Sewell v. Burdick, 10 App. Ca. 74). 

And the proposition may be extended so as to protect the 
right of the holder acquiring title by successive indorsements, 
or in the course of circulation of a bill of lading blank endorsed 
by the consignor or consignee, provided that each indorsement 
(or handing over as the case may be) of the document has been 
with the intention of transferring the property, and that the 
indorsee or holder claimiug the right against the consignor has 
received the bill of lading for value and bond fide {Gurney v. 
Behrend, 3 E. & B. 622, 637). 

It is to be observed that the borne Jules which is material is 
that of the indorsee or holder who relies upon the document 
and not that of the person indorsing or handing it over. And 
so, where a consignee to whom the bill of lading had been 
indorsed with the intention of transferring the property, depo¬ 
sited the document with the consignors agent as a security for 
the payment of the bills of exchange which the consignee had 
accepted, and afterwards by a fraud obtained the bill of lading 
from the agent and indorsed it for value to a third person, it 
was held that such third person being in bond fide , had a good 
title against the consignor attempting to stop in transitu {Pease 
v. Gloahec , L. R. 1 P. C. Ap. 219). 

If the transaction with the indorsee was merely intended to 
confer a right in security , a stoppage (or “ attempted stoppage,” 
which is the same thing) by the vendor is still effectual to 
attach the property in the hands of the purchaser, subject to 
the indorsee’s right {In re Westzintlius , &c., 5 B. & Ad. 817 ; 
Spalding v. Ruding , 6 Beav. 376; Kaugli v. Falk, 7 App. Ca! 
574). And, conversely, it has been held by the Court of Appeal 
that if the general property has passed by a subsale to an 
indorsee of the bill of lading, subject as between the consignee 
and the indorsee, to the right of the former as vendorthe 
oi iginal purchaser by stopping in transitu, attaches this vendor’s 
right, and so in effect attaches the purchase-money in the hands 
of the sub-purchaser (?Ex parte Golding, [&c., In re Kniqht 13 
Ch. D. 628). * 

The condition that the indorsee shall take the bill of lading 
bond fide, has been otherwise expressed as “ without notice of 
any circumstance which ought vn fairness to have prevented 
his taking it (per Lord Ellenborough in Cuming v. Brown , 9 


Part VI. 


Stoppage still 
valid so far as 
relates to rights 
other thau those 
of onerous 
indorsed. 


Criteria of 
bonajidet 
required iu 
indorsee. 



494 


SALE OF GOODS. 


Part vi - , East > 5 5 Rodger v. The Comptoir d'Escompte , L. R. 2 

T P. C. 404). 

It is no indication of want of bona Jides, that the indorsee 
knows that the goods have not been paid for in money. That 
they should be sold on credit, and that the credit should not 
expire until after the expiry of the usual period of transit, is 
only the usual course of mercantile dealing ( Cuming v. Brown, 
9 East, 506). 

But if the indorsee knows of the insolvency of the consignee, 
that is said by Lord Ellenborough (Vertue v. Jewel, 4 Camp. 33) 
to be sufficient to prevent his title prevailing over the vendor’s 
right of stoppage. 


Rod/jer v. 
Comptoir 
d'Escompte, <Lc. 


Two grounds of 
decision. 

1. Knowledge of 
the insolvency 
negatives the 
bona Jides. 

2. Nothing done 
on the faith of 
the instrument. 


It has been held that where the indorsee took the bill of 
lading under an agreement himself to pay for the goods, which 
he never did, he was not an indorsee bond fide and for value, 
so as to entitle him to prevail ( Salomons v. N'issen, 2 T. R. 
674, 681). 

The criteria were very fully considered by the Judicial Com¬ 
mittee of the Privy Council in the case of Rodger v. Comptoir 
d'Escompte, d:c. (L. R. 2 P. C. Ap. 393). A firm in a failing 
condition agreed with their bankers, who were large creditors, 
in consideration of debts then due and of the release of a claim 
in respect of certain engagements (which they had failed to 
meet in a manner open to the suspicion of bearing a criminal 
aspect), to make over to the bank the whole of the property 
specified in a schedule, including “ all goods and bills of lading 
or other documents for all goods now on the way, &c.” Subse¬ 
quently, on arrival of the documents, including certain bills of 
lading, these were indorsed and handed over in pursuance of 
the agreement. The goods on arrival were stopped in transitu 
by the vendors. The Judicial Committee (those present being 
Lord Chelmsford, Sir James W. Col vile and Sir Joseph Napier) 
decided that the indorsement of the bills of lading did not 
defeat the right of the vendors. The grounds of this decision 
were shortly these. 1. The Bank when they entered into the 
agreement with the consignees knew them to be in an insolvent 
condition. 2. It was not a transaction in which value was 
given on the faith of the documents, these being not 
in the possession of the consignee at the time and merely 
comprised in a general description, and only afterwards 
handed over under the agreement and without any new 

consideration. 
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The latter ratio decidendi was dissented from in the case of 
Leash v. Scott (2 Q. B. D. 376), by the unanimous judgment of 
the Court of Appeal consisting of Lord Coleridge, C.J., and 
Bramwell and Brett, L.JJ., who decided in effect that the bond 
fide purchaser for valuable consideration, who at any time before 
the goods are stopped has the indorsed bill of lading handed to 
him in accordance with his right under his contract of purchase, 
is protected, although he has not in the sense of the judgment 
of the Judicial Committee given value on the faith of the 
document. We have thus two judgments of Courts of co¬ 
ordinate jurisdiction in direct conflict on a point of principle; 
and it becomes the duty of the writer of a text-book to examine 
the reasons given. In the judgment of the Court of Appeal 
it is pointed out that the purchaser in such a case claims not by 
an equitable but by a legal title; and it is argued that there is 
neither reason nor authority for denying effect to this title 
because the consideration on which it is acquired is past in the 
sense that the completed title is transferred in pursuance of an 
already existing obligation to transfer it. 

This reasoning seems forcible and sound, and exactly hits the 
point in which I venture to say that the judgment of the 
Judicial Committee is fallacious. They (L. ft. 2 P. C. 405) lay 
down the principle as follows:—“ Doubtless, the holder of an 
indorsed bill of lading may in the course of commercial dealing 
transfer a greater right than he himself has: the exception is 
founded on the negociable quality of the document. It is con¬ 
fined to the case where the person who transfers the right is 
himself in actual and authorised possession of the document , 
and the transferee gives value on the faith of it, without having 
notice of any circumstance which would render the transaction 
neither fair nor honest. In such a case, if the vendor is unpaid, 
one of two innocent parties must suffer by the act of a third • 
and it is reasonable that he who, by misplaced confidence,' 

has enabled such third person to occasion the loss should 
sustain it.” 

Now there is an obvious fallacy in this reasoning by mixing 
up the doctrine relating to negociable instruments,—which is 
really analogous to and an extension of the doctrine as to the 
advantage of the legal title,—with the totally different principle 
of estoppel or representation. The expression “ on the faith of * 
belongs to the latter doctrine, and (except for some expressions 
of Ashurst, J., who falls into the same confusion of thought in 
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his judgment in Lickbarroiv v. Mason) is quite unauthorised in 
relation to the former. 

I venture therefore to affirm, on the authority of the Court 
of Appeal, and as the better opinion, that to enable the sub¬ 
purchaser to make good his title as an indorsee for value, it is 
not necessary for him to show that value was given on the faith 
of the documents or that a new consideration was given at the 
time of indorsement or transfer. The pre-existing obligation is 
for this purpose a sufficient consideration. The true analogy 
seems to be that of a negociable instrument properly so called, 
such as a bill of exchange ; and there seems no question that 
a pre-existing debt due to the transferee of such a bill entitles 
him to all the rights of a holder for value ( Carrie v. Misa, 
L. R. 10 Ex. 153, 165 {Ex. Ch.) ; same case reported as Misa v. 
Currie, H. L. 24 W. 1050; Stott v. Fairlamb, C. A., 1883, 53 
L. J. Q. B. 47; 49 L. T. 525; 32 W. R. 354). It is to be 
observed (as Lord Blackburn has observed in McLean v. 
Clydesdale Banking Co., 9 App. Ca. 115) that any question as 
to whether valuable consideration for a bill of exchange may be 
constituted by a pre-existing debt is now set at rest by the Bills 
of Exchange Act, 1882 (45 & 46 Viet. c. 61, s. 27), which enacts 
the affirmative of the proposition. A similar principle is in¬ 
volved in the case of London and County Banking Company , 
C. A., 1888, Aug. 9 (21 Q. B. D. 535), where a bank, to whom 
securities which had been stolen from them were restored by 
the thief without their knowledge, were considered to be, upon 
the restoration, band jule holders for valuable consideration. 

I observe that notwithstanding the decision of the Court of 
Appeal in Leash v. Scott (which however I do not find quoted 
in the subsequent cases in the Privy Council), the Judicial 
Committee in Henderson v. The Comptoir djEscompte, &c. 
(L. R. 5 P. C. 253, 261) consider that the time when notice is 
important is the time of the indorsement of the bill of lading; 
and in the case of Chartered Bank of India v. Henderson, 
L. R. 5 P. C. 501, the judgment in Rodger v. Comptoir 
dEscompte, dc., including the passage which I have ventured 
to note as containing the above fallacious reasoning, is quoted 
at length, and the case in point distinguished on the ground 
that the bill of lading was handed over specially at the time in 

consideration of the release, &c. 

The last mentioned case of the Chavtered Bank, <5cc*> did not 

indeed involve the question of stoppage in transitu, the goods 
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having been delivered to the sub-purchaser without having been Part VI. 
stopped. Consequently the knowledge by the Bank of the 
insolvency was immaterial, and the question really was whether 
they bad notice of a certain trust or equity arising out of the 
original contract, which it appeared they had not, even at the 
time of their title being completed by the possession of the 
indorsed bills of lading. 

This seems the place to consider the effect, more especially Factors Acts, 
in regard to the right of stoppage in transitu , and as to the 
vendor’s right generally, of the Factors Acts, and particularly 
the last of the series, passed on the 10th of August, 1877, and 
applying to acts done and rights acquired after the passing of 
that Act. 

The previous Factors Acts merely affected the right of 
stoppage in transitu in this way, that if the title of the indm'see 
for value was by way of fledge from the consignee and the 
consignee was a factor having no authority to fledge, the title 
which would not have been good at common law, prevailed by 
reason of the Acts. 

It was however under the Acts previous to that of 1877, held 
that a person interested in goods on his own account, and 
having and claiming to hold, not as factor or agent, but in his 
own right and as his title deed in respect of his own interest, 

“ & document of title,” was not a person “ intrusted with ” the 
document within the meaning of the Factors Acts (Van Casteel 
v. Bowker , 2 Ex. 702; Jenlcyns v. Usboine , 7 M. & G. 678). 

So that if a vendor who had reserved the jus disponendi by 
the bill of lading, or who had retained a delivery order of goods 
in a warehouse, were by means of the document to affect to deal 
with the goods so as to defeat the rights of the vendee; or if a 
vendee to whom a delivery order had been duly indorsed but 
who has not got the warehouseman to attorn to him, affected by 
means of the document to deal with the goods so as to defeat 
the vendor’s rights; he would not by means of the Factors 
Acts give his assignee any better title than he had himself. 

The Act of 1877 (40 & 41 Yict. c. 39) altered this, and the Act of 1889. 
law on the subject is now embodied in the 8th aud 9th sections 
of the Factors Act, 1889 (52 & 53 Yict. c. 45, fully set out at 
pp. 548, et seq. f post ); which enact in effect that a vendor 
remaining in possession, or a vendee with consent of the vendor 
obtaining possession of the goods or documents of title, may 
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the goods are delivered or the documents of title transferred. 

The 10th section of the last-mentioned Act relates particu¬ 
larly to the subject now in hand; and for convenience I shall 
here set out this section which runs as follows:—“ Where a 
document of title to goods has been lawfully transferred to a 
person as a buyer or owner of the goods, and that person trans¬ 
fers the document to a person who takes the document in good 
faith and for valuable consideration, the last-mentioned transfer 
shall have the same effect for defeating any vendor’s lien or 
right of stoppage in transitu as the transfer of a bill of lading 
has for defeating the right of stoppage in transitu." 

The result of this is, that the attornment of the warehouse¬ 
man is commonly a matter of less importance than it was 
formerly; since a purchaser for valuable consideration receiving 
from the holder of the document (duly indorsed if purporting to 
pass by indorsement) a delivery order of the goods expressing 
that the goods are deliverable to assigns by indorsement, (or to 
bearer as the case may be) will get a title freed from any 
vendor’s rights to which the goods may have been subject in 
the hands of the holder of the document, as between such 
holder and his vendor. 

The result just mentioned is one affecting the vendor’s right 
(or vendor’s lien as it is called in the Act) generally; but as 
that is done by reference to the mode of defeasance by common 
law of a stoppage in transitu, it was necessary to adjourn the 
consideration of it to this place. It will be observed that the 
right of stoppage in transitu itself may be affected by the 
section, e.(j. in case of goods warehoused temporarily at a stage 
of the transit under a delivery order, or if goods should be 
carried by land under a document which by its express terms 
makes them deliverable to assigns by indorsement or to 

bearer. 

When chattels have been actually delivered under a contract 
of sale, the rights of the vendor, as such, are at an end ; and if 
the contract contained a stipulation that in a certain case of 
default the vendor might re-take possession, the vendor’s right 
under such a stipulation cannot be regarded as a continuance of 
his lien, but is a new right, springing out of the contract, in the 
nature of a contract of re-sale. Consequently if, on the occur¬ 
rence of the default, the title to the goods is carried back by 
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the document from the purchaser to the original vendor, and if Part VI. 
the goods are such as to come within the description of 
“personal chattels” under the Bills of Sale Acts, the title 
of the original vendor under the stipulation is liable to be 
avoided under the Bills of Sale Acts (Re London and Lanca - 
shire Paper Mills Company , Limited, 1888, Feb. 13, 58 
L. T. 798). 
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PART VII. 

ON THE SECONDARY OBLIGATIONS ARISING OUT 
OF BREACHES OF THE CONTRACT. 

Much that might be said in regard to the secondary obliga¬ 
tions arising out of breaches of the contract, and the corre¬ 
sponding remedies by action, is necessarily anticipated in the 
body of the preceding work, in which I have treated of the 
primary and substantive rights and duties arising from sales. 
In what follows I shall refer briefly to the various stages at 
which the contract may be broken by either party, and note any 
special points to be observed with regard to the corresponding 
remedy. I shall consider the remedies by action in case of 

I. Breaches by the seller before the property has passed. 

II. Breaches by the seller after the property has passed. 

III. Breaches by the buyer before the property has passed. 

IY. Breaches by the buyer after the property has passed. 

And I shall consider 

Y. The effect and proper mode of exercise of the buyer’s 
right, where it exists, of rejecting the goods. 

I. And first, I consider breaches by the vendor, the property 
not having passed. There being, in such a case, no question of 
compelling the specific delivery of the chattel, the only remedy 
is by an action for compensation in damages for breach of the 

contract. 

The important question is, what is the measure of damages 
in such an action. 

If there is a market in which goods of the kind can readily 
be bought, the damage is measured by the excess (if any) of 
the market price at which such goods can be bought at the 
time of the failure to deliver, over the contract price (Bai'row 
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v. A maud (8 Q. B. 604, 609); Gainsford v. GarroU (2 B. & 
C. 624); Valpy v. Oakley (16 Q. B. 941). If there is a period 
named within which the whole delivery is to take place, the 
time for delivery, in a question regarding failure to deliver, 
must be taken to he the end of the period named ( Bergheim v. 
Blaenavon , dec., Co., L. R. 10 Q. B. 319). 

If the contract is one of the class before referred to (pp. 395 
et seq., ante ) where there is a stipulation for delivery by successive 
quantities ; the measure of damages is primd facie the sum of 
the differences, taken at the termination of the successive 
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periods stipulated for (Ex parte Llansamet Co., In re Voss, 16 
Eq. 155; Brown v. Muller, L. R. 7 Ex. 319 ; Roper v. John¬ 
stone, L. R. 8 C. P. 167).. 

In such a case, if the seller gives notice of his repudiation at When seller 
an early period, the buyer may either insist upon the contract ™P l ud * ate& e at an 
being performed, in which case, according to the judgment ystaee ’ 
of C. J. Cockbum in Frost v. Knight (L. R. 7 Ex. p. 112) he 
keeps the contract alive for the benefit of the seller as well as 
his own : or he may treat the repudiation as a breach and at 
once bring his action, and then the damages must be estimated 
according to the probable amounts of the differences as above 
stated (Brown v. Muller, Ropei' v. Johnstone, sup. cit). It 
may be that by the time the damages come to be assessed the 
actual differences are ascertainable, and then the actual differ¬ 
ences will be assessed as the measure {Roper v. Johnstone, L. R. 

8 C. P. 167). According to the judgment as put by some of 
the judges in this case, the qualification is added, in the absence 
of evidence that the buyer could have mitigated his loss by 
entering into another contract. But it is difficult to see how 
any evidence of this kind could be tendered in such a case. If the 
buyer had entered into the speculation suggested, it must have 
been either on his own account or on the account of the original 
seller. If on his own account, cadit queestio. And if on 
account of the seller, non constat that he had any authority 
from him to enter into the speculation, or to charge the seller 
with the excess of the new contract price, if it should turn out 

that by waiting until the goods were due he could have supplied 
himself more cheaply. r 

If the buyer grants forbearance at the request of the seller, When h„, or 
and the latter at last declares himself unable or unwilling to f ° rbeara ^ 
fulfil the contract, the seller will be responsible, in case the StaSKU 
market has in the meantime risen, for the whole difference 
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Vavc, L. It. 3 Q. B. 272). If there has been a request by the 
buyer to the seller not to send more “ that month/’ or “ until 
we mite,” assented to by tbe seller, the presumption of intention 
is, not to annul the contract, and the effect is that the contract 
subsists so that the seller is to deliver the whole within a reason¬ 
able time from the date of the last request to postpone delivery. 
This is the effect of the decision of the Exchequer Chamber in 
Tigers v. Rosedale and Ferryhill Iron Co. (L. It. 10 Ex. 195), 
overruling the judgment of the Court of Exchequer, reported 
8 Ex. 305, and approving that of Baron Martin who dissented. 
To a similar effect is the decision, in an action for non- 
acceptance, in the case of Hickman v. Haynes (L. It. 10 C. P. 
598). 

If no such If there is no market in which the goods are readily obtain¬ 

able ; then according to the general rule, the measure of 
damages, is the amount of loss which might be expected in the 
ordinary course of things to flow from the non-fulfilment of the 
contract, and to be the natural consequences of it, assuming 
the plaintiff to have acted in a reasonable manner (Cory v. 
Thames Iron Co. (L. R. 3 Q. B. 181, 190); Re Trent and 
Humber Co. (L. R. G Eq. 39G ; 4 Ch. App. 112, 117); Dunkirk 
Hill Colliery Co. v. Lever , 26 W. R. 841) ; and this may be 
measured by the cost to which the plaintiff is put in supplying 
himself cy pres in the ordinary course of business. So in 
Hinde v. Liddell (L. R. 10 Q. B. 2G5), where the contract was 
for grey shirtings of a description which could not be bought 
ready-made in the market, and the plaintiff in order to do his 
best in the ordinary course of business to fulfil his own contracts, 
was obliged to go into the market and purchase a somewhat 
dearer and better article, it was held that a jury might fairly 
take this into account in assessing the damages. Illustrations 
of the principle will also be found in Bridge v. Wain (1 Stark. 
504); Borries v. Hutchinson (18 C. B. N. S. 455); Elbinger 
Actien-Gesellschaft v. Armstrong (L. R. 9 Q. B. 473, 47G). 
De Mattos v. Great-Eastern Steamship Co. (before Stephen, J., 
1885, Feb. 19,1 C. & E. 489) arose out of a contract for sale of 
the “ Great Eastern ” steam-ship, a vessel of unusual size, which 
had been found, commercially speaking, useless for the ordinary 
purposes of a steam-ship. The plaintiff had bought her for the 
purpose of use as a coal hulk at Gibraltar, and gave evidence 
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that he could have made a large profit by such use. Although Part VII 
the defendants had not been informed of the particular purpose, 

Stephen, J., on the ground of the unique character of the 
subject-matter of the contract, allowed the plaintiffs estimate of 
profit as evidence to measure the damages. On the other hand, 
in Thol v. Henderson (8 Q. B. D. 457), the vendor only knew 
generally that the purchaser was buying for the purpose of 
resale, and Mr. Justice Grove held that the loss of profit on a 
subsale was not to be taken as the measure of damage. But in 
Stroud v. Austin, 1883, June 21 (1 C. & E. 119), the goods 
being not obtainable in the market, Cave, J., admitted the price 
agreed on in a subsale as evidence of the amount of damage, 
though he disallowed evidence of large claims of damage made 
by the sub-purchaser. 

The same principles are applied by the Court of Appeal in 
the case of Grebert-Boi'gnis v. Nugent , 1885, Apl. 28 (15 
Q. B. D. 85). The defendants contracted with the plaintiff to 
deliver black and white sheep-skins of certain lengths and sizes 
at certain periods. At an interview previous to the contract, 
the plaintiff had informed the defendant that he should want 
the sheep-skins to fulfil a contract which he was making with a 
customer in Paris. On the same day with the contract between 
the plaintiff and defendant, the plaintiff made a contract with 
his customer in Paris for sale of similar skins at a certain profit. 

The defendants broke their contract, and the plaintiff, in conse¬ 
quence of not being able to perform his contract, was sued in 
the French Courts. There was no market by which the goods 
could be immediately supplied, and judgment was given by the 
French Court for 700 francs (£28) and costs. In the present 
action, the judge at the trial (Denman, J.) held the plaintiff 
entitled to recover from the defendants not only the amount of 
profit according to the difference of sub-contract price, but also 
a further sum, which he assessed at £28. Following the decision 
of Elbinger Actien-Gesellschaft v. A'l'mstrong (L. R. 9 
Q. B. 473), the learned judge said he must not take the 
damages given by the French Court, and say, as matter of law, 
these were the exact figures he must give ; but he came to the 
conclusion that in all probability the French Court did that 
which was reasonable, and in fact found that sum as the 
reasonable amount of damages. The Court of Appeal affirmed 
this decision. 

The case last described, as well as the cases of Bowies v 
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^art vil^ Hutchinson and Elbinger Actien-GesseUschaft v. Armstrong 

may, so far as the damage is given on the ground of particular 
consequences in view of both parties at the time of making the 
contract, be regarded as a case of special damage. There is 
indeed no hard and fast line to define special damage, but what 

Special damage, is generally meant by it may be described as follows :_Where 

the damages sustained and claimed, are by reason of circum¬ 
stances, more than would be the natural consequences, under 
ordinary circumstances, of the breach of contract; the claim is 
said to be for special damage. The conditions under which such 
a claim can be admitted require careful consideration. 

The rule may, I think, be stated as follows 
Where the contract is made under such circumstances that 
particular consequences are, at the time of making it, in the 
contemplation of both parties as the necessary or probable 
result of a failure to deliver the goods, then if such failure 
occurs, and these consequences ensue, the buyer may recover 
the loss thereby sustained as damages for the breach. 

The circumstances are very similar to those in cases of 
implied warranty, where the goods are sold for a certain pur¬ 
pose, as in Bigge v. Parkinson , and Jones v. Bright, referred 
to, pp. 444, 446, ante. There is, however, this difference; 


Hydraulic , <Cc. 
Co. v. Mcllajjic. 


that it is not necessary to show that the seller’s obligation 
for the special damages was intended to be made part of 
the contract. 

The circumstances which give rise to a claim for special 
damage are well illustrated by the case of Hydraulic Engi¬ 
neering Co. v. McHaffie , in the Court of Appeal from the 
Queen’s Bench Division, reported 4 Q. B. D. 670. 

The action was by the buyers, as plaintiffs, against the 
defendants, sellers and manufacturers, for breach of contract to 
make a certain essential part of a pile-driving machine called 
a “gun.” Pending negociations between the plaintiffs and a 
third person (J.) for supplying J. with a pile-driving machine, 
the defendants had been called in, and informed that the 
machine was wanted by J. at the end of August; and subse¬ 
quently, by correspondence and verbal communications, it was 
agreed that the defendants should furnish the plaintiffs with 
the “gun” to be made, according to the plaintiffs’ evidence 
“ within four weeks from the delivery of the final order to 
proceed,”—according to the defendants’ evidence, “ as soon as 
possible.” The final order to proceed was received by de- 
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fern)ants from plaintiffs on the 26th of July. The defendants Part vn. 
were not ready to deliver the gun until the latter part of Sep¬ 
tember; and consequently the plaintiffs were unable to supply 
the machine to J. according to their contract, and lost their 
expenditure on the machine as well as their expected profits. 

The cause of delay was that the defendants had not at the time 
of making their contract, a foreman competent to prepare the 
patterns for making the gun. It was held that they were 
responsible for the loss sustained by the plaintiff as above- 
mentioned as special damages. 

The principle on which this decision is based will appear 
from the following extracts :— 

Lord Justice Bramwell says, p. 675 of the Report,—"The 
fact that a binding agreement has been arrived at does not of 
itself create a responsibility for all the injury flowing from a 
breach of it: The wrongdoer is primd facie only liable for the 
natural and ordinary consequences of the breach—but where at 
the time of entering into the contract both parties know and 
contemplate that if a breach of the contract is committed some 
injury will accrue, in addition to the natural and ordinary con¬ 
sequences of the breach, the person committing the breach will 
be liable to give compensation in damages upon the occurrence 
of that injury ; and where the contractee states that he wants 
the article agreed to be made in order to help him to carry out 
another contract, the contractor if he commits a breach in the 
delivery of the article is liable for the loss sustained by the con¬ 
tractee if he becomes unable to carry out that other contract” 

Lord Justice Brett, p. 675, says "I do not think it neces¬ 
sary to say that the defendants have expressly contracted to 
pay the damages caused to the plaintiff by the loss of their 
contract with J.; an agreement to pay damages does not form 
part of the contract; but it was fully implied that the plaintiffs 
would hold the defendants responsible for any loss which they 
might sustain if by the defendants’ default the plaintiff became 
unable to carry out their contract with J.” 

Lord Justice Cotton, p. 677, says" This is a case of a 
contract entered into with special circumstances, and the 
defendants are liable for all the consequences of its breach. It 
cannot be said that damages are granted because it is part of 
the contract that they shall be paid j it is the law which imposes 
or implies the term that upon breach of a contract damages 
must be paid. We must follow out the rule that the plaintiffs 
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PartJVIi^ are only to have the damages, which are the ordinary and 

natural consequences of the breach : but this rule is subject to 
the limitation that where the breach has occasioned a special 
loss, which was actually in contemplation of the parties at the 
time of entering into the contract, that special loss happening 
subsequently to the breach must be taken into account.” 

The result of these judgments is to modify and better express 
the rule as stated in the previous cases and in text books 
(see Hadley v. Baxendale, 9 Ex. 341 ; Home v. Midland By. 
Co., L. R. 8 C. P. 131; Elbinger Actien-Gcsellschaft v. Arm¬ 
strong, L. R. 9 Q. B. 473, 478; see also Mayne on Damages, 2nd 
ed., p. 10; Savxlon v. Andrew , 30 L. T. 33). 

So that, on the one hand, the mere notice given by the one 
party of the probable consequences to him, is not necessarily 
sufficient to throw on the other the burden of the special 
damage ; nor, on the other hand, is it necessary that there should 
be implied, as a term of the contract, an undertaking by the 
latter party to be answerable for the special damage. It is 
enough that under the circumstances, and from the common 
point of view of the parties, at the time of entering into the 
contract, a loss, which under ordinary circumstances would not 
ensue, becomes the natural or necessary result of a breach of 
the contract. 

The cases above referred to of Hadley v. Baxendale and 
Horne v. Midland By. Co., are cases of carriers: and having 
referred to these I here refer to two more recent cases arising 
out of a carrier’s contract: viz., British Columbia Saw Mill 
Co. v. Nettleship (L. R, 3 C. P. 499); and Simpson v. L. <£iV.-TF. 
By. Co. (1 Q. B. D. 274). In the former, a claim for special 
damage by the non-arrival of a package containing an essential 
part of the saw-mill, was not given effect to. In the latter, 
goods were delivered, on the ground of a cattle-show at Bed¬ 
ford, to an agent of a carrying railway company there, to be 
taken to the show-ground of another cattle-show at Newcastle : 
and the plaiutiff claimed and recovered against the railway 
company special damage for loss of profits in consequence of 
the goods arriving too late to be exhibited at the show. 

Further illustrations are the following In Lilley v. Double- 
day, 1881, June 28 (7 Q. B. D. 510), the defendant had con¬ 
tracted to warehouse goods at a particular place, where they were 
destroyed by fire. The defendant was held liable for the loss of 
the goods as a consequence not too remote from his breach 
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of contract. It appeared that the plaintiff had insured the Pabt VIL ^ 
goods as in the former place, and lost the benefit of the insur¬ 
ance, but the Court do not seem to have given weight to this. 

The circumstance of insurance being so effected is perhaps only 
significant as an illustration of the materiality of the place of 
deposit to a contract of this kind. Jameson v. Midland Ry. 

Co. (50 L. T. 426) is another instance of goods sent for a show, 
the intention appearing by a plain label on the boxes. In 
McMahon v. Field, C. A., 1881, June 27, where defendant had 
agreed to provide plaintiff with stabling accommodation for 
horses to be sold at a fair, but having in breach of such contract 
let his stables to another person, with the result that the 
plaintiffs horses were turned out without their clothing and 
caught cold, the defendant was held liable for the depreciation 
in their value at the fair. In Schulze v. G.-E. Ry. Co., 1887, 

May 17 (19 Q. B. D. 30), where the defendant failed to deliver 
parcels containing samples—though they had notice that the 
parcels contained samples—the Court of Appeal affirming the 
judgment of Mr. Justice Day, decided that the plaintiffs were 
entitled to recover a sum of £60, being the amount which, 
according to the evidence, was the value to the plaintiffs at the 
time of such patterns, the same not being obtainable in the 
market, nor capable of being supplied by manufacture without 
a very large outlay. Where the charterer and owner of a cargo 
had sold goods “ to arrive,” it was held in an action by the 
charterer against the shipowner for loss of the cargo by negli¬ 
gence, that the measure of damages in respect of the goods sold 
was the contract price at which they were sold, and not the 
market price of similar goods at the time when they ought to 
have arrived ( Rodonachi v. Milburn Brothers , 1886, April 5, 

17 Q. B. D. 316). In Hawes v. S. E. Ry. Co., 52 L. T. 514, 

(a case of consignment of fish for Paris market), the opinion 
was expressed that if the contract had been broken, which 
the Court (Coleridge, C.J., and Cave, J.) held it was not, there 
would not have been ground for special damage. 

In Skinner v. City of London Marine Inswrance Co., C. A. 

1885 (14 Q. B. D. 882), the plaintiff, who was a vendor of shares 
upon a special contract, claimed damages from the company for 
refusal to register. The transfer sent in for registration was an 
ordinary transfer for the consideration of 5s. The defendants 
had refused to register on the ground of a debt alleged to be due 
to them from the transferor; but after a delay of eighteen 
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register. The special contract in the present case was that the 
plaintiff should take the shares at their market value at the 
time of being accepted a shareholder by the company. It was 
held that the company having no notice of these terms, which 
were unusual, could not be bound by them, and the plaintiff 
could only recover nominal damages. Cases, however, of this 
kind, although eliciting valuable judgments on the principles 
relating to special damage, must not be too much relied on 
as guides to judge of the effect of the surrounding circumstances 
in the case of a sale of goods. 

As instances of special damage in the case of an executory 
contract of sale, I further refer to the following cases :—Fletcher 
v. Tayleur (17 C. B. 21) ; where there was a contract to deliver 
a ship intended to be used as a passenger ship to Australia; 
and the plaintiffs recovered as damages the whole loss incurred 
through a fall in freights for that particular voyage :—and 
Smeecl v. Foovd (1 E. & E. 602), where the defendant had 
agreed to deliver to the plaintiff a threshing machine, within 
three weeks, being about the time when wheat was expected to 
be ripe. The defendant knew that the plaintiff was a large 
farmer and required the machine for the purpose of threshing 
wheat in the field. In consequence of non-delivery of the 
machine, the plaintiff incurred expense in carrying home the 
wheat, and lost by its deterioration; and the defendant was 
held responsible for this expense and loss as special damage. 


Foreign agent 
who is vendor so 
far as relates to 
transfer of 
property, not 
necessarily 
bound by all 
the incidents 
of a vendor’s 
contract. 


It has been shown (pp. 349, 470, ante) that a foreign agent 
purchasing goods for his principal and shipping them, is for 
certain purposes, i.e., so far as relates to the transfer of the 
property and the right of stoppage in transitu, in the position 
of vendor. He is not, however, necessarily in the position of 
vendor for all purposes. The difference is exemplified in the 
case of Cassabolgou v. Gibb, C. A., 1883, May 28 (11 Q. B. D. 
797). The defendant, who was the foreign agent, had made a 
mistake in the execution of an order by purchasing opium of a 
different sort from that ordered. The fact was that there was 
none of the quality ordered in the market, and if the agent had 
strictly performed his duty, he would have informed his 
principal of this, and not made any purchase. The Court held, 
affirming the decision of the Queen’s Bench Division (Manisty 
and Williams, JJ., 9 Q. B. D. 220), that the measure of damage 
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was merely the loss actually sustained by the plaintiff in conse¬ 
quence of the opium not being of the description ordered. But 
the principal was not entitled by the mistake of the agent to be 
put in a better position than if the latter had strictly fulfilled 
his duty, or to treat the agent as having made a contract 
warranting, either as a term of the essence of the contract or 
as a collateral warranty, the quality of the opium. The case of 
Ireland v. Livingstone (L. R 5 H. L. 395) referred to on p. 413, 
ante , is quite consistent with, and may be taken as an illustra¬ 
tion of the same principle. The remark of Lord Blackburn 
(p. 408) that the foreign agent was in contemplation of law a 
vendor, is clearly made in contemplation of the transfer of 
property effected by the transaction, and not as applying to all 
the consequences of sale regarded as a contract. 


II. Secondly , I consider breaches by the seller, after the 
property has passed. 

Formerly the remedy in the power of an owner not in posses¬ 
sion was confined,—except in certain cases where a Court of 
Equity intervened to give effect to the right of property in a 
thing of unique or peculiar intrinsic value (see V.-C. Kindersley’s 
judgment in Falke v. Gray, 4 Drew. 658), to the recovery of a 
money compensation. 

But by the Mercantile Law Amendment Act, 1856 (19 & 20 
Viet. c. 97, s. 2), a power is given to the Court, in an action for 
breach of contract to deliver specific goods for a price in money, 
in their discretion to order specific delivery of the goods to the 
plaintiff on payment by him of the sum (if any) payable for 
the delivery, without giving the defendant the option of 
retaining them upon paying the assessed damages. 

I 

Formerly the buyer, not being in default, might as an alter¬ 
native to an action on the contract, have brought an action for 
conversion of the goods. The damages however would only 
have been the difference between the contract price and the 
market value (Ghinery v. ViaU, 5E&N. 288). 

Now, the pleader is not concerned with the technicalities of 
the forms of action, and it only remains to be considered 
whether there is any substantial difference between the wrong 
arising from breach of the contract and the wrongful conversion 
of the goods: I doubt whether there is any difference in sub¬ 
stance. There is, it is true, in the case of France v. Gamlet 
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(L. R. 0 Q. B. 199), a suggestion of some special considerations 
affecting the measure of damages in an action for conversion of 
the goods, The question arose out of a sale of certain cham¬ 
pagne, lying at defendant’s wharf, which the plaintiff had pur¬ 
chased from the defendant at 14s. per dozen and immediately 
sold to the captain of a ship about to sail away, for 24s. This 
was an exceptionally good bargain, and the plaintiff lost the 
benefit of it by the defendant’s wrongful refusal to deliver, 
there being no market by which the plaintiff could supply a 
substituted article in time. The Court held the true rule was 
to ascertain the “ actual value ” of the goods at the time of the 
conversion and that a bond fide sale having been made to a 
solvent customer at 24.s. per dozen the champagne had, owing 
to these circumstances, acquired an actual value of 24s. The 
judgment goes on to describe this as “ a special value attached 
by special circumstances to the article converted ; ” but it may 
be questioned whether this is anything more than an assertion 
of the commouplace, that the best test of value of an article 
for which there is only a limited market, is the price in an 
actual contract of sale. Where the person guilty of the con¬ 
version was a sub-contractor, a mere stranger to the plaintiff, 
the measure of damages has been held to be the full value at 
the time of the conversion without deduction of price, notwith¬ 
standing there had been an arrangement for direct payment 
(Johnson v. Lancashire & Yorkshire Ry. Co., the., 3 C. P. D. 
499), There would now be a counter-claim in such a case. 

If not only the property has passed, but the vendor has per¬ 
formed his part of the contract by the delivery of the goods so 
that nothing remains but a debt of the buyer for goods sold 
and delivered; and if the vendor has then wrongfully retaken 
the goods into his possession, and an action is brought for the 
conversion of the goods, the price cannot be set off; because, as 
it has been said, it would be allowing a debt to be set off 
against damages for a trespass (Oillard v. Brittan, 8 M. & W. 
575). Under the modern procedure, however, in such a case, 
the debt for the goods sold and delivered may be properly the 
subject of a counter-claim. 

Action for breach Again, supposing goods in which the property has passed to 

Of warranty. haye been delivered, or goods tendered under an executory 

contract to have been accepted; but the quality of the goods 
is inferior to that stipulated for. There is then on the part 
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of the vendor a breach of warranty—i.e., either of warranty 
properly so called, or of a condition which the buyer has 

of the buyer, 

so far as relates to the difference of value between the thing 

of the buyer, 

either by an action against the seller for damages, or by a 
deduction in the way of set-off from the price. But, according 
to the rule before the Judicature Acts, the claim, so far as 
relates to any special damage, could only be made good by 
action (Mondel v. Steel, 8 M. & W, 858 ; I)avia v. Hedges , L. 
R. 6 Q. B. 687). Now , the claim for special damage would be 
either by action, or, where an action has been brought for the 
price, by counter-claim. 


supplied and that contracted for is, in the option 


elected to treat as a warrant)'. The remedy 


Part YIL 



The principles in relation to the assessment of damages for Measure of ^ 
breach of warranty, and the circumstances under which special s£cTwb. 
damage may be recovered, are exactly tbe same as in regard to . 

the essential matter of the contract. The criterion is, generally > r 

speaking, the difference in value at the time of the delivery 
between the goods sent, and goods of the warranted quality 
(Jones v. Just, L. R. 3 Q. B. 197). 

I here note a class of cases in which, without proving any 
special circumstances, an amount of damage large in proportion 
to the price, has been held recoverable. This is the case in a 
sale of seed, either by description, or with a warranty, the seed 
delivered having turned out bad. Instances are Poulton v. 

Lattimore (9 B. & C. 259), where the buyer succeeded in his 
defence to the extent of the whole price; and Randall v. Raper 
(E. B. & E. 84), where he recovered a much larger amount as 
compensation for the loss, which was held to be the natural and 
necessary consequence of the breach. In Wagstaff v. Shorthorn 
Dairy Co. (Cave, J, at nisi prius, 1 C. & E. 324, Embden Dig. 

18^5, 129) where, on a sale of seed potatoes, the potatoes were 
of an inferior quality to that warranted, it was held that (if it 
were a reasonable thing for the purchaser to plant the seed 
without examination), the purchaser was entitled to the differ¬ 
ence in value between the crop actually produced and the crop 
which would have been produced if the warranty had been 
complied with. On a similar principle, it has been held that on 
the sale of a cow to a person whom the vendor knew to be a 
farmer, with a warranty that the cow was free from foot and 
mouth disease, the entire loss arising from the cow being placed 
with other cows which became infected was the natural con- 
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Measure of 
damages. 


sequence of a breach of the warranty ( Smith v. Green, 1 
C. P. D. 92). 

Where goods sold under a warranty are resold under a 
similar warranty—such resale being such as to be fairly within 
the contemplation of the parties to the first sale within the 
principle above laid down; the liability under the latter 
warranty may be estimated and the amount adopted as the 
measure of damages incurred by breach of the former warranty 
(Randall v. Paper, supra; Lewis v. Peake, 7 Taunt. 153). 
And if the first seller has been offered the option of defending 
the action in regard to the latter warranty the costs may be 
recovered as special damage (Lewis v. Peake, supra ; Hammond 
v. Bussey, C. A. from Q. B. D./1887, Nov. 24, 20 Q. B. D. 79). 

If the defect which is charged as a breach of warranty was 
patent at the time of delivery, and the buyer has then accepted 
the goods without giving the vendor any notice of the defect, 
there would be strong ground for the presumption that a 
subsequent complaint is not well founded ( Fisher v. Samuda, 
1 Camp. 190; Prosser v. Hooper, 1 Moo. 106). But this pre¬ 
sumption may be rebutted by circumstances explaining the 
want of notice, particularly where the existence of the defect, 
though suspected at the time of the delivery, could not then 
have been conclusively proved (Poulton v. Baltimore, 9 B. & C. 
259, 265 ; Fielder v. Starkin, 1 H. Bl. 17, 19). 

III. Thirdly , I consider breaches by the buyer, before the 
property has passed. 

Such breaches in regard to the essentials of the contract must 
consist of non-acceptance of the goods and non-payment of the 

price. 

The property being still in the vendor, there is no question 
as to his power to resell or otherwise deal with the goods, and 
this is taken into consideration in assessing the damages which 
he can claim in an action for the breach: and the measure of 
damages when there is a market for the goods, is the difference 
between the contract price and the price at which the goods 
can be sold in the market at the time of breach. For just as 
in the case of breach by the vendor the buyer, having the 
money, can go into the market and buy (Barrow v. Amaud, 

8 Q. B. 604, 609), so in the case of breach by the buyer, the 
vendor, having the goods, can go into the market and sell 
(Benj 2nd ed. p. 618; Philpotts v. Evans, 5 M. & W. 475; 
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Boorman v. Nash , 9 B. & C. 845 ; Boswell v. KUboim, 15 Moo. Part vii. 

P. C. 309). ' v " 

If before tbe time for delivery the buyer gives notice that he 
will not accept, the seller has, just as in the converse case 
mentioned (p. 501, ante), the option of on the one hand treating 
the notice as a breach and bringing his action accordingly : or, 
on the other hand, of waiting until delivery is due and claiming 
damages at that date ; and it appears that in the latter case he 
need not go through the formality of tendering the goods, as 
the buyer’s notice, unless withdrawn, will be treated as a con¬ 
tinuing refusal to receive them (Philpotts v. Evans, 5 M. & W. 

475; Booi'man v. Nash, 9 B. & C. 845 ; Ripley v. M'Clure, 

4 Ex. 345 ; Cort v. AmJbergate Ry. Co., 17 Q. B. 127). 

In the case of an executory contract to manufacture and 
supply goods for which there is not a ready-made market, the. 
only rule as to the measure of damages for breach by non- 
acceptance is that the sellers are entitled to be put in the same 
position as if they had performed their contract (Cort v. Amber- 
gate Ry. Co., 17 Q. B. 127). 

There cannot in the case of breach by the buyer, be any 
question of special damage, the price with interest being in all 
cases the outside measure of the damage, and the only question 
being how much is to be set off by reason of the virtual release 
of the seller from further performance on his part. 

Although as a general rule, the measure of damages is the 
difference of market price as above mentioned, it is possible for 
persons so to contract that in case of non-payment of the price 
by a certain day, whether the buyer is ready to accept the goods 
or not, the price may become a debt for which the vendor may 
have an action and recover the entire amount without setting 
off the value {Dunlop v. Gh'ote, 2 Car. & K. 153). 


IV. In regard to breaches by the buyer after the general IV. Breach* 

property has passed, little remains to be said. The vendor's b7buyer £ ftw 

rights remaining in the goods have been fully discussed. The 7 

contract having been executed on the part of the vendor he is 

entitled in an action to judgment for the whole price as a debt 

But he cannot of course by using both remedies take more than 
his debt 


If the buyer has given a bill in payment, the seller must 
account for the bill if dishonoured, and cannot recover the price, 
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Part VIT. if the bill is outstanding (Benjamin, 2nd ed. pp. 600, 624 ; Price 

T v. Price, 16 M. & W. 232). 


V. Buyer’s right 
of rejection. 


Effect of its 
exercise. 


Mode of 
exercise. 


V. I now consider, fifthly, the effect and proper mode of 
exercise of the buyer’s right of rejection of goods. 

It has been already shown (p. 422, ante) that where goods 
are sold by description—including the case of a sale by sample 
—and the vendor affects to perform the contract by tendering 
goods not according to the description, the buyer has the 
option of on the one hand rejecting the goods tendered; or 
on the other hand of accepting the tender as a substantial 
performance of the contract, and treating the defect in quality 
as a collateral matter, and as a ground of action, in the 
nature of an action for compensation or damages for breach of 
warranty. 

If the goods tendered are rejected, and properly rejected by 
the buyer, I apprehend there can be no doubt that the position 
remains the same as if the vendor had done nothing under the 
contract. There is no specific appropriation and no transfer of 
property, and the vendor, if delivery under the contract is due, 
is liable to an action for non-delivery. 

It is not necessary that the buyer rejecting the goods should 
send them back bodily to the seller: it is sufficient that he 
unequivocally notifies to the seller that he does not accept the 
goods, and that they are at the seller s disposal and at his risk 
(Grimoldby v. Wells, L. R 10 C. P. 391 ; Gouston v. Chapman , 
L. R. 2 Sc. Ap. 250, 256 ; Okell v. Smith, 1 Stark. 107). In 

the meantime and until the vendor gives directions as to their 
disposal, I apprehend the buyer would be merely responsible 
for them as an involuntary bailee, and as such bound merely 
to act with regard to the goods in a reasonable manner (Heugh 
V. L. & N.-W°Ry. Co., L. R 5 Ex. 51). 


Non-acceptance. 

Distinction. 


(a) Where no 
acceptance at all. 


The principles above mentioned apply to the right of rejection 
generally. I now distinguish two classes of cases : (a) Where 
the buyer does not in any manner accept the goods tendered ; 
(b) Where he accepts them conditionally or provisionally ; that 
is to say, subject to the condition that his acceptance may m 

certain circumstances be recalled. 

(a) Where the buyer does not in any manner accept the 

^ This class of cases requires no further comment. What is, 
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and what is not acceptance has been considered at length in 
treating of the Statute of Frauds, and in thus treating the 
subject I have repudiated the notion of any ambiguity in the 
word itself. It has been pointed out that receiving or taking 
delivery is not necessarily acceptance, and that this depends on 
the intention, namely, whether the buyer receives the goods with 
the intention to appropriate them, or with some other intention, 
as for the purpose of conveniently inspecting them. 

( b ) Where he accepts the goods conditionally. 

It has been already observed (p. 285, ante) that the pur¬ 
chaser may in certain circumstances accept or take delivery of 
the goods conditionally (Couston v. Chapman, L. R 2 H. L. 
Sc. 250, per Lord Chelmsford, p. 254; Heilbutt v. Hickson , 

L, R 7 C. P. 438, judgment of Brett, p. 456). The rationale 

% 

of the matter may be put thus :—In regard to faults which are 
latent at the time of delivery, or where there is under the 
circumstances no opportunity of inspection at or previously 
to delivery; the purchaser may take delivery relying upon the 
tender as a representation by the seller that the goods are 
according to the description; and in that case his acceptance is 
not necessarily final, but may be recalled upon discovering the 
defect, provided he has made examination as soon as is reason¬ 
ably practicable, and that he notifies his rejection immediately 
on making the discovery. In this case, according to the judg¬ 
ment of Lord Justice Brett in Heilbutt v. Hickson above re¬ 
ferred to, the buyer may throw the goods on the hands of the 
vendor at the place where the examination is duly made and 
the defect discovered. That the goods may be so thrown on 
the hands of the seller without any onus on the buyer to send 
them back seems a mere corollary from the option of rejection, 
it being impossible to assign any reason for throwing on the 
buyer the burden of a situation which has arisen without any 
fault of his. 


Part YU, 



(6) Where there 
is a conditional 
acceptance. 




In the case of Moty v. Ch'egson , L. R. 4 Ex. 49 (referred to 
p. 419, ante), the action was upon an implied warranty; but the 
case illustrates the consequences of a latent defect which in this 
case was the admixture by the sellers, themselves the manu¬ 
facturers, in the goods (grey shirtings)', of 15 per cent of china 
clay which rendered the goods unmerchantable. The defect 
probably existed in the sample itself, and was such as could not 
be discovered on the inspection made when the goods were 
accepted as according to sample. The buyer was held entitled 
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to recover upon an implied warranty of merchantable quality in 
the goods supplied. The Scotch case of Macfarlane v. Taylor, 
the case of coloured whiskey for the African trade (L. R. 1 Sc. 
Ap. 245), was to a similar effect. 


Meaning and 
effect of 
rejection in 
latter case. 


The meaning and effect of rejection, where it has taken place 
subsequently to the conditional acceptance, is to defeat any effect 
which such acceptance would otherwise have had and to make 
void any transfer of property which that acceptance would have 
imported. I apprehend, however, that until rejection, the pro¬ 
perty must be considered as having vested in the buyer, so that 
any dealing by him with the property would be effectual. And 
in case he has indefeasibly transferred the property to a third 
party his acceptance must be treated as final; and if a latent 
defect is subsequently disclosed, he could only treat it as matter 
of warranty. 


Judgment 
extinguishes 
the original 
debt. 


It is a general principle of law, that where judgment is 
recovered in respect of a liability upon contract, the judgment, 
although not satisfied, extinguishes the original debt. So that 
a judgment recovered against A., or against A. and B., in 
respect of a contract on which C. was liable jointly with A., or 
A. and B. (as the case may be), is a bar to a subsequent action 
against C. This rule does not of course apply where the liability 
is several as well as joint; but it applies to the ordinary con¬ 
tracts of a partnership; and there is in the case of such a con¬ 
tract no equity to raise the presumption of a several liability 
(.Kendall v. Hamilton, H. L., 1879, July 28, 4 App. Ca. 504). 
It has been applied to the case of goods sold and delivered to a 
partnership, for which bills had been accepted for the price, in 
the partnership name. Judgment having been recovered upon 
the bills against one of the partners after dissolution of the 
partnership; it was held that the other partner could not be 
sued either on the bills or for the price of the goods (Cambefort 

v. Chapman, 1887, July 7, 19 Q. B. D. 229). 





































PART YIH. 

AGENCY. 


Agency is a relation between two persons such that the act 
of the former, called the agent, is by law imputed as the act of 
the latter, who is called the principal. 

Agency is grounded on the concurrent intention (actual or 
presumed) between the two persons that the one shall do the 
act and the other have the benefit and be held responsible: for 
to this intention the law gives effect. Qui facit per alium 
facit per se. 

This intention may be expressed (speaking generally) in any 
way ; or it may be implied or presumed from a course of deal¬ 
ing or conduct; the doctrine of estoppel or holding out (see p. 
42 et seq. supra) being very liberally applied in regard to agency. 
As an instance of the doctrine of holding out so applied I may 
mention the case of Ghapleo v. Brunswick Benefit Building 
Society (5 C. P. D. 331). The building society in question 
was authorised by their rules, made pursuant to the Building 
Societies Acts, to borrow money. According to the mode of 
conducting business described in the evidence, they allowed their 
secretary to act as their “ factotum.” It was on this evidence 
held by Lord Coleridge, C. J., that the society and the directors 
were bound by the receipt and undertaking of their secretary 
in respect of money paid to him as borrowed in the name of the 
society, and which he appropriated to his own use. This de¬ 
cision (after the refusal of Lind ley, J., to grant a rule for a new 
trial) was reversed by the Court of Appeal (Bramwell, Baggallay, 
and Brett, L. JJ., 1881, Mar. 7, 6 Q. B. D. 696 ; 50 L. J. Q. B. D. 
372) so far as relates to the society , on the ground that at the 
time of making the loan in question, the borrowing powers 
under the statutory rules, under which alone the society had 
power to borrow, had been exceeded ; and the loan was there¬ 
fore altogether ultra vires of the society. But as regards the 
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Agency extended 
to omissions. 

Examples. 


Order of subject. 


General 

principles. 

Personal 

capacity. 

Capacity of 
principal same 
as in other 
contracts. 


So of agents to 
incur liability. 

But not in 


directors the decision was (by a majority, Baggallay and Brett, 
L.JJ., against the opinion of L.J. Bramwell) affirmed and the 
directors held personally liable, on the ground that they had 
held out the secretary as having authority to accept the loan, 
in that they had, after they knew that the borrowing powers 

were exhausted, authorised him to go on receiving money on 
loan. 

In an extended sense the subject of agency embraces relations 
arising out of omissions as well as acts. So that if I am under 
a duty which I delegate to another who altogether neglects it, 
his omission is imputed to me. And if I leave a person in 
charge of my house or place of business, and an important 
communication affecting me as owner of the house, or proprietor 
in the business is made to such person, and he fails to inform 
me of it, the knowledge so communicated is imputed to me so 
that I am in effect charged with the consequences of the 
omission. 

I propose to treat the subject of agency with reference, 
chiefly, to the questions which arise between the principal or 
agent on the one hand and persons dealing with the agent on 
the other. In so treating the subject I shall first state some 
principles relating to agency generally; and I shall then con¬ 
sider in some detail the functions of certain large and important 
classes of commercial agents. Lastly, I shall in a separate and 
final part of this work discuss the subject of fraud and breaches 
of confidential duty ; having regard especially to the relation of 
agency, but also supplementing what is already set forth as to 
contracts generally and particularly contracts of sale. 


SECTION I.—GENERAL PRINCIPLES OF AGENCY. 

In stating the general principles, I first advert to the capacity 
of persons to enter into the relation of agency. 

It is here necessary to distinguish. 

To enter into the relation as 'principal , the same conditions 
are necessary as to enter into a contract of sale or any other 
consensual contract. These I have already described, pp. 23— 
38 ante ; and I shall in a subsequent place add some detail in 
regard to corporations acting through their officers and agents. 

°ln regard to the agent, so far as relates to any obligation 
attaching to him, the same conditions apply. 

But in order that the legal relation may attach as between 
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the principal and third parties, it is only necessary that the Part VIII. 

agent is an intelligent and rational being capable of acting in ^_! r i-^ 

fact. So I may authorise a boy to collect money and give order to render 
receipts ; and his receipt given on payment would undoubtedly principal 
be binding on me although I never got the money. 1 So a wife 
may bind her husband within the scope of her authority, though 
she could not bind herself. 

Speaking generally, the authority may be given in any way; 
and this applies, in the absence of a special rule to the contrary 
in the particular case or class of cases, where the act authorised 
is the signing of a written instrument which is to be binding 
upon the principal. There is a large exception or reservation 
to this rule in the case of a deed , or instrument under hand and 
eeal. There the rule is that a power to execute such an instru¬ 
ment must itself be under the hand and seal of the principal. 

But it has been decided in the case of a memorandum of asso¬ 
ciation of a company under the Act of 1862, that, although by 
sec. 11 of the Act, a subscriber is bound in the same way as if 
he had signed and sealed the memorandum, still the memo¬ 
randum is not a deed, and it is not necessary that the authority 
to sign it should be by deed. There being nothing in the Act 
requiring personal signature, it was further held that the ordinary 
rule qui facit per dtium fadt per se applied ; and there was no 
valid objection on the ground that the signature was in the 
name of the principal, without any statement that it was done 
by attorney {In re Whitley Partners , Limited , 0. A., 1886 
April 12, 32 Ch. D. 337). The case was distinguished from 
Hyde v. Johnson, 2 Bing. N. C. 776, which was decided under 
Lord Tenterden’s Act, and on the ground that this Act was to 
be read along with the Statute of Frauds, which expressly 
referred to " agents,” and that the clause in question indicated 
an intention that the signature should be personal The case 
of Reg. v. Justices of Kent , L. R. 8 Q. B. 305, 307, was referred 
to as an authority for the general application of the rule qwi 
facit per ahium facit per se. , * 


“ x uuuunii, me doing ot something to A. as my agent, I do M**. 
not, as a general rule, authorise him to commit it to B nor ^ e ^ are * «fco. 


1 Upon the cognate subject of the 
capacity of an infant to exercise a 
power, see In re D'Angibau, And¬ 
rews v. Andrews , 15 Ch. D. 228, and 


the judgments of Lords Justices 
Brett and James, which are based on 
the general principle that an infant 
may validly execute a mandate. 
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Part VIII. consent that I shall be responsible for B.’s acts. In other words, 

N -^-- the mere fact of a thing being committed to A. as agent for 

another, does not raise a presumption that A. is empowered to 
sub-commit the doing of it, so as to raise any privity between 
his principal and the sub-agent, or to render the principal 
responsible for the act of the sub-agent. The general rule to 
this effect is laid down by all writers on the law of agency, and 
decisions illustrating the rule are Solly v. Rathbone (2M.&S. 
298), and Catlin v. Bell (4 Camp. 183), as to factors; Cochrane 
v. Irlam (2 M. & S. 301) and Henderson v. Barnwell (1 Y. & 
Jer. 387), as to brokers ; Doe v. Robinson (3 Bing. N. C. 677), 
as to an agent to give notice to quit; Coles v. Trecothick (9 Ves. 
250), as to an auctioneer; Howard's case (L. R. 1 Ch. 561), as 
to the board of directors of a company exercising the power 
given them by the deed of settlement, of allotting shares; 
Cartmell's case (L. R. 9 Ch. 691), as to the power given by the 
articles of association of a company to the directors to buy shares. 

But there is no reason why I should not by an express 
mandate to A., commit to him a business with power to employ 
agents under him, and if I do so, the agents so employed will be 
(so far as relates to third parties) my agents. And if from the 
nature of the business committed to A. or from the usual 
practice in the like cases it may be fairly inferred that the 
power to commit to sub-agents was intended, the result will be 
the same as if express authority to this effect had been given 
(see De Bwssche v. Alt, 8 Ch. D. 286, 310). 

The principle which forbids delegation of a delegated autho¬ 
rity is not confined to cases of agency properly so called, 
but extends to powers created by settlements of property, 
such as a power of sale in a person not having the legal 
fee, and powers conferred upon corporations by the Supreme 
Legislature, which cannot be delegated to another corporation 
without express legislative authority. The whole doctrine 
depends on the intention, express or presumed, of the original 

mandate. 

Ratification. Ratification takes place where the intention of the principal 

to be responsible, concurs after the act, with the intention of 

the agent. 

An act to be capable of ratification must be one which is not 
void as a criminal act, or in itself incapable, on any ground, of 
having legal effect. 
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If A. sign B.’s name to a document professing, under a mis¬ 
taken belief, that he has B.’s authority for doing so, B. may > 
ratify the act so that B. will be bound by the signature. But if 
B.’s signature to the document is forged, the act being void is 
incapable of ratification; and moreover if A.’s intention in pro¬ 
fessing to ratify the act, was to screen the criminal, the ratifica¬ 
tion would be void for the further reason that it would be 
against public policy {Brook v. Hook, L. R. 6 Ex. 89). 1 

Whether an unauthorised act done by officers or servants of 
an incorporate company may be ratified by the assent of the 
general body of shareholders expressed by resolutions of general 
meetings or otherwise, depends, on whether the act is within the 
scope of the objects of the company as expressed in the memo¬ 
randum of association (or in the incorporating Acts, as the case 
may be). If it is within such scope then it may be ratified ; 
if not, not. This was expressly decided in regard to a company 
incorporated by special Act in East Anglian Ry. Go., 11 C. B. 
775. And the question was fully discussed and decided, in the 
case of a company incorporated under the Act of 1862, in 
Ashbury Railway Carriage, &c. Co. (Limited) v. Riche (L. R. 

7 H. L. 653). In such a case the memorandum of association 
is the charter of the existence and powers of the company, and 
any act beyond the scope of the memorandum is incapable of 
being ratified or in any way made good. 

Thus it has been held by Mr. Justice Chitty and by the 
Court of Appeal, that where the memorandum of association 
divided the capital into A. and B. shares, a clause in contem¬ 
poraneous articles of association which made the capital on the 
B. shares available for payment of dividends on the A. shares 
was ultra vires and void (Guiness v. Land Corporation of 
Ireland, 22 Ch. D. 349). And in Ashbury v. Watson, 30 
Ch. D. 376, the Court of Appeal affirming the judgment of 
Mr. Justice Kay (28 Ch. D. 56), held special resolutions altering 
the priorities of classes of shareholders as set down in the 
memorandum, to be invalid. In the later case of Re South 
Durham Brewery Co., 31 Ch. D. 261, where the memorandum 
simply stated the capital to consist of £10,000 in 1,000 shares 
of £10 each, and gave power to increase the capital, the Court 


1 The 24th section of the Bills of 
Exchange Act, 1882 (45 & 46 Viet 
c. 61), while enacting that a forged 
signature to a hill of exchange is 


wholly inoperative, provides that 
nothing in the section shall affect 
the ratification of an unauthorised 
signature not amounting to foigery. 
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Part VIII. of Appeal, reversing the judgment of Mr. Justice Kay, held it 
—V:-^ not ultra vires to increase the capital by the creation of pre¬ 

ference shares. It has been further held by Mr. Justice Kay in 
Studdert v. Grosvenor, 1886, July 14, 33 Ch. D. 528, that the 
payment by directors for stamps for proxies and for letters to be 
returned to the directors with the proxies when signed, in order 
to influence shareholders to sanction a proceeding not in itself 
illegal, was a misapplication of the funds of the company, which 
could not be sanctioned by a general meeting. In contrast with 
these cases may be cited London Financial Association v. 
Kelk, 26 Ch. D. 107, where the memorandum of association 
was construed as having been intended to cover a wide scope of 
operations ; and Ashbury , die. v. Riche was cited ineffectually. 
If the act is within the scope of the memorandum of association, 
but not within the articles of association, it cannot be authorised, 
or in effect ratified, without a special resolution altering the 
articles. But if an act already done is within the powers of the 
company under the articles of association, but not within the 
power of the directors, the company may ratify it by simple 
resolution of an extraordinary meeting convened for the object, 
and of which object due notice is given (Irvine v. Union Bank 
of Australia , 2 App. Ca. 366, 375). So where an agreement 
had been made which was out of the power of the directors by 
reason of a clause in the articles prohibiting them from voting 
in respect of contracts in which they were interested, although 
by the same clause they were expressly empowered to make 
contracts with the company, the Court of Appeal decided that 
the agreement could be so ratified, without the necessity of a 
special resolution (Grant v. United Kingdom Switchback 
Railways Company, C. A. 1888, November 28, 40 Ch. D. 

135). 

It is no objection to the vote of a shareholder upon the 
question of ratification that he had an interest in the matter 
separate from the interest of the company, or that by possessing 
a majority of votes acquired according to the constitution of the 
company, he carried the resolution in his own favour (North- 
West Transportation Company v. Beatty , 1887 (on appeal 

from Canada), 12 App. Ca. 589). 

The act to be ratified must be done professedly on behalf of 
the person who subsequently ratifies it (Watson v. Swann, 11 

C. B. N. S. 756). 

From the last proposition may be deduced another, for which 
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there is, independently, abundance of authority; namely, that 
promoters of a company not yet formed cannot contract on 
behalf of the intended company, so that there can be any 
effectual ratification of the contract by the company when 
formed (In re Empress Engineering Co., 16 Ch. B. 125, 128 ; 
Melhado v. Porto Allegre, &c. Ry. Co., L. R. 9 C. P. 503; 
Hereford <& S.-W. Waggon, &c. Co., 2 Ch. B. 621; Kelner v. 
Baxter, L. R. 2 C. P. 174; In re Noi'thumberland Avenue 
Hotel Co., C. A. 1886, May 17, 33 Ch. D. 16). This is quite 
consistent with the cases which show that the company when 
formed, taking the benefit of work done, may be liable to pay 
for it. But this must be on some ground on which a privity is 
established between the company when formed and the person 
claiming the remuneration ; and this must be either through a 
trust constituted by the articles of association ; or by some act 
of the company from which a new contract can be implied 
adopting the contract of the promoters, and for which the 
benefit received by the company would be a good consideration 
(Touche v. Metr. Ry., &c. Co., L. R. 6 Ch. 671; Empress, &c. 
Co., and Hereford, <Ssc. Co., supra). So in Re Dale and Plant, 
Limited, 1889, June 19, 61 L. T. 206, where the directors of a 
company had passed a resolution purporting to confirm an 
agreement made before the formation of the company, whereby 
A. was to be secretary for five years at a specified salary; on a 
claim by A. in the winding up Mr. Justice Kay held that he 


was entitled on a quantum meruit to arrears of salary which 
might be measured by the amount mentioned in the agreement, 
but that he was not entitled to damages for loss of situation. 
As to the persons who can obtain remuneration for the expenses 
of the formation of a company under a special Act incorporating 
the Companies Clauses Act, 1845, the points are fully discussed 

in Re Skegness, &c. Co. v. Hanly, C. A. 1888, Bee 21 41 
Ch. B. 215. ’ 1 

The ratification cannot alter any right acquired in the mean¬ 
time by a third party by reason of the omission to give the 
authority to the original act. 1 This is exemplified by the case 
of Bird v. Brown (p. 483, ante), showing that a ratification of 
the agent’s act stopping in transitu comes too late if given 
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after the arrival of the goods. There is an exception to this 
based on mercantile convenience, and on long established 
authority, in the case of contracts for marine insurance which 
may be ratified by the assured after a loss has occurred and 
become known ( Williams v. North China Insurance Co., 2 
C. P. Div. 757, 764, 766, 770). 

In mercantile agencies, there is an important distinction, 
which has been marked by the terms general agent, and special 
agent. These terms have been used with various shades of 
meaning ; but the really significant distinction is that noted by 
Lord Ellenborough ( Whitehead v. Tackett, 15 East, 400, 408) 
between a particular and a general authority, " the latter of 
which (he says) does not import an unqualified authority, but 
that which is derived from a multitude of instances; whereas 
the former is confined to an individual instance.” This is 
pregnant language, truly indicating a distinction which I here 
proceed to analyse. 

From the point of view of the person who deals with one 
assuming to act as agent for a principal, there are two well 
marked modes in which the authority may be known. One 
mode is to look at the proposed dealing in connexion with other 
instances,—whether in a course of dealing between the same 
parties or in the usual course of dealing by merchants in the 
like circumstances,—and to infer from all the instances the 
nature and extent (or the scope) of the authority. The other 
mode is to enquire, without reference to instances, what is the 
actual authority conferred. The circumstances which make 
one or the other of these modes reasonable and proper, are not 
easy to describe by comprehensive language; but are not diffi¬ 
cult to recognise by the light of common sense and experience 
of business. 0 The judgment of experience and common sense 
on the matter is for practical purposes the ultimate fact. If 
the circumstances are such that it is reasonable to adopt the 
former mode of ascertaining the authority, then the agent is 
said to be a general agent: if not he is said to be a special 

agent. . , ., c 

Looking from the same point of mew, the authority of a 

general agent is well said to be derived, as it is in fact inferred, 
from a multitude of instances; and by reasonable consequence, 
the principal is bound by the acts of the agent within the 
scope of the authority which may fairly be inferred from the 
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instances. Tn the case of a special agent, the authority is 
truly said to be confined to an individual instance ; being 
ex hypotkesi, ascertainable only from information as to the 
actual fact in that instance: and in this case the principal is 
only bound by the act of the agent within the terms of the 
actual authority , unless he has represented the authority to be 
in fact more extensive. 

This rationale of the distinction between a general and a 
special agent is quite consistent with all the English cases in 
which I find importance attached to it (see in particular East 
India Co. v. Hensley, 1 Esp. 112; Smith v. McGuire, 3E&N. 
554; Duke of Beaufort v. Eeeld, 12 CL & Fin. 248 ; Fenn v. 
Hai'rison, 3 T. R. 757, 702, referred to in Whitehead v. Tuckett, 
above mentioned ; Todd v. Robinson, Ry. & Moo. 217 ; Gilmour 
v. Robinson , ib. p. 226): and it is also consistent with the use 
which I find made of the terms by Mr. Justice Lindley in 
his book on Partnership (3rd ed. p, 262, cf. p. 266). Certainly 
in none of the cases is any attempt made to furnish any more 
intelligible description of the marks by which these two classes 
of agents may be recognised. 

In the above-mentioned case of Smith v. McGuire , the term 
“general agent” in Baron Martin’s direction to the jury, which 
was adopted by the Court as right, is employed to convey the 
meaning above assigned to the term, with a shade of difference; 
namely that not only was a person dealing with the agent 
entitled to infer the scope of his employment from a course of 
dealing; but further that the scope of the employment was of 
considerable latitude. 

The question in Smith v. McGuire was as to the authority to 
enter into a charter-party, the instructions having been in fact 
exceeded. There was evidence of a course of dealing amount¬ 
ing to a delegation of the entire management of the Irish branch 
of a merchant’s business. At the trial, Martin, B., asked the 
jury whether the agent in question was permitted and allowed 
by the defendant to act as his “ general agent ” at Limerick, 
and directed them that, if he was, it was not material what the 
private arrangement between them was. A verdict for the 
plaintiff under this direction was sustained. Two questions 
were really involved in this decision namely, 1st, whether the 
course of dealing held out an authority; and 2ndly, whether 
the scope of that authority was wide enough to include the 
charter-party. In effect the jury answered both these questions 

S- N. DAR, ii, 

Vakil hi .- l . 
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in the affirmative, and the Court confirmed this finding as 
justified by the evidence. 

With a meaning similar to that last mentioned, the term 
“ general agent” was employed by Mr. Ross, the learned editor 
of the 6th edition of Professor Bell’s Commentaries. He as¬ 
sumed, apparently, that the terms “ general agent ” and 
“ special agent” are the exact equivalents of the words “ factor ” 
and “ agent ” as used by Professor Bell; and substituted them 
accordingly for those words in the former editions. Now a 
“ factor ” as the word is used in Scotland, corresponds very 
nearly to the term “general agent” in its sense implying an 
extensive general authority such as appeared upon the evidence 
in Smith v. McGuire. But the terms “general agent” and 
“ special agent,” as used by Mr. Ross, are likely to mislead by 
suggesting that the expressions general agent and special 
agent , as employed by English lawyers in their strict sense to 
mark the significant distinction above described, in any wav 
relate to the circumstance that the scope of the authority is 
large or small. 

The passage of Bell’s Commentaries to which I have re¬ 
ferred, as it stands in the original, and as restored in Mr. 
M'Laren’s (7th) edition, is a very instructive one, describing a 
class of agents with a large general authority, who are very 
conveniently marked in Scotland by the name of “ Factors,” but 
to whom in England there is no comprehensive term properly 
applicable. 

Quoting from Mr. M‘Laren’s (7th) edition (p. 506) the 
passage runs as follows :— 

“ A Factor is distinguished from a merchant in this, that a 
merchant buys and sells for his own direct mercantile profit ; a 
factor only buys or sells on commission. Again, a factor is 
distinguished from a broker by being entrusted with the 
possession and apparent ownership as well as with the manage¬ 
ment and disposal of the property of the principal. He is 
distinguished from an agent, in his authority being extended to 
the management of all the principal’s affairs in the place where 
he resides or in a particular department. He is distinguished 
from an institor, in being in point of law a person separate 
from his principal; whereas an institor (at least where that 
term is confined to shopkeepers and clerks) is assimilated in all 
respects to his master so far as relates to his transactions in 
that character. A factor is generally the correspondent of a 
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foreign house, or of a merchant or manufacturer at a distance Part VIII. 

from the place of sale: and he usually sells in his own name, >--- 

without disclosing that of his principal, and has an implied 
authority so to do. He receives consignments on the one hand 
and makes sales and remittances in return, proceeding for a 
considerable course of time, and balancing at regular intervals 
his accounts with his principal; and in general he gives a del 
credere guarantee, and has a commission for it. Sometimes he 
makes large advances on goods consigned to him, while the 
sales of those goods are either made in his own name, or bills 
are drawn by his principal on the buyers, payable to the factor ; 
or the bills are drawn by the principal, and sent to the factor 
to procure acceptance, with blank endorsations. The goods 
entrusted to a factor or agent, or the price of them, are im- 
pledged for his advances, and liable to retention for the general 
balance. 

“ An Agent is one entrusted with the accomplishment of a 
particular act or course of dealing; as the riding agent of a 
manufacturing house for taking commissions, or a supercargo 
sent out with goods to sell or dispose of them, or one appointed 
specially to manage the sale of a cargo, the purchase of a com¬ 
modity, or the effecting of an insurance. His powers within 
the range of the thing committed to him, unless where expressly 
limited, are similar to those of a factor. 

“These are, strictly speaking, the true descriptions of agent 
and factor, as contradistinguished. But the names are generally 
confounded in common speech, factors being included under the 
name of agents.” 

Professor Bell then goes on to describe the functions of 
brokers, as a different class from those styled “ agents ” in the 
limited sense, as well as from " factors ; ” and then, as a remark 
equally applicable to all these kinds of agents, he says :—“ If 
the powers are special, they form the limits of the authority. 

If general, they will be more liberally construed, according to 
the necessity of the occasion, and the material or ordinary or 
reasonable course of the transaction and usage of trade.” He 
does not however attempt to define what is meant by general 
and what by special powers. 


Having indicated the distinction in principle between a Various classes 
general agent and a special agent, I shall, independently of of mercnntile 
that distinction, advert to certain large and important classes of asents * 
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Presumption as 
to a wife’s 
authority. 


agents concerned with commercial dealings, and herein I shall 
consider the presumptions established by usage in respect to 
each. These classes are, 1 . Factors (as understood in England). 
2. Auctioneers. 3. Brokers, under which principal head I 
shall deal particularly with three important classes, of Brokers 
for sale, Insurance ( i.e ., marine insurance) brokers, and Stock¬ 
brokers. 4. Masters of Sh ips. And, 5. (The most important 
of all) Partners. Under this last head I shall also advert 
very briefly to directors and other agents of companies and 
corporations. 

Before, however, dealing in detail with the particular kinds 
of agency, I shall state very briefly a few principles of general 
or extensive application. 

The presumed authority of a wife, as agent for the husband, 
to pledge his credit for goods supplied, has lately undergone 
very full discussion and consideration by the Court of Appeal, 
with the result that the presumption arising from the mere 
fact of goods being ordered by a wife who is living with her 
husband, is much more restricted than has been popularly 
supposed. 

The case is Debenham v. Mellon, reported 5 Q. B. D. 394; 
and the question arose upon certain articles of dress supplied 
to the wife, which, it was not disputed, were “necessaries” in 
the sense that they were suitable to her degree and condition 
in life. The defence by the husband. was, that he made his 
wife an allowance of To2 a year to supply herself and her 
children with clothes, and that he had positively forbidden her 
to exceed it, Mr. Justice Bowen, who tried the case, left it to 
the jury to say whether at the time the goods were ordered, the 
defendant had withdrawn his wife’s authority to pledge his 
credit, and had forbidden her to do so. The jury answered 
this question in the affirmative, and judgment was given for the 

defendant. 

This judgment was on appeal, affirmed by the Court, con¬ 
sisting of Lords Justices Bramwell, Baggallay and Thesiger. 
There was substantial unanimity of opinion. Judgments were 
delivered at length by Lords Justices Bramwell and Thesiger. 
Lord Justice Baggallay concurred entirely with the latter, and 
stated that the observations made by the former, which dealt 
generally with the presumptions relating to the authority of 
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the wife, were substantially in accordance with the views enter¬ 
tained by him. 

The following extracts (5 Q. B. D. 398—400) will sufficiently 
show the principles laid down by the judgment of Lord Justice 
Bramwell:— 

“No doubt, there are cases in which a wife has what is 
called an agent’s authority to bind her husband. I think it 
convenient to mention the following instances, though, of 
course, we have not to deal with them here. If a husband 


turns his wife out of doors, or conducts himself so that she is 
pbliged to leave him, it is a legal duty upon him to maintain 
her; and if he will not himself perform that duty, she has 
power to provide for herself at his expense, that is to say, she 
can pledge his credit for necessaries, such as food, apparel, 
lodging, and perhaps medicine and physic. In like manner 
when a wife is living with her husband, if he gives her nothing 
but the shelter of his house, she would have a right to provide 
food and apparel for herself at his expense, and he would be 
bound to pay for them. In cases such as these, a wife has 
undoubtedly power to bind her husband. There may be cases 
in which a wife has a similar power when she and her hus¬ 
band are living and cohabiting together, and where the article 


bought upon credit is of such a kind and character that persons 
living in the same class of life with themselves, and having the 
same means, and living in the same neighbourhood, are in the 
habit of ordering it upon credit. Take the case of an ordinary 
butcher’s bill: if it is not the practice of persons belonging to 
a particular class of life (and undoubtedly sometimes it is not), 
living in certain neighbourhoods in a certain style, to pay for 
each joint of meat at the moment of its delivery, and if the 
practice is to have weekly, monthly, or quarterly bills, it seems 
to me that the wife in such a case would have a presumable 
authority ; and if the husband means to negative it, he not 
only must give her notice that he withdraws it, but also must 
inform the tradesmen in the neighbourhood with whom she 
might deal that the presumable authority has been withdrawn. 
It seems to me that the authority exercised by a wife in a case 
such as I have mentioned does not spring merely out of the 
contract of marriage, but that the same authority would exist 
in favour of a sister, or a housekeeper, or other person* pre¬ 
siding over the management of the house. * * * However that 
may be, the facts before us are of a different kind. In this 
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case it cannot be pretended that there was any convenience in 
supplying the goods upon credit, nor has any practice or usage 
to that effect been proved to exist. Certainly, the Court can¬ 
not take judicial notice of a practice by wives to pledge their 
husband’s credit for dresses, and I sincerely hope that in point 
of fact it is not their practice to do so. The question is, 
whether, there being no usage to warrant a dealing upon credit, 
and there being no authority but an actual prohibition on the 
part of the husband, his wife is nevertheless entitled to pledge 
his credit. * * * Why should she have that power? Let me 
look at the position of all the parties. If a husband is desirous 
that his wife should have that power, he can give it to her in 
express terms : so far as he is concerned, it is unnecessary that 
the law should confer the power upon his wife. As to the 
tradesman, he need not deal with the wife upon credit, he need 
not trust her, he can carry on his business for ready-money 
only. He may take another course : he need not treat the 
husband as his debtor : he may trust the wife only and reckon 
upon her getting the money to pay him from her husband. 
But also the tradesman can ask whether the wife has her 
husband’s authority : if she says that she has, when in truth 
she has uot, she would commit a fraud; and if the tradesman 
takes this precaution, she must commit a dishonest act in order 
to obtain the goods. And the tradesman may take a step 
further and refuse to trust the wife, unless the husband acknow¬ 
ledges either by word of mouth or in writing that he has con¬ 
ferred authority upon her. The tradesman is not under an 
obligation to trust the wife ; and if he chooses to look to the 
husband for payment, why should he not be bound to obtain 
the authority of the husband before the goods are supplied for 
which the latter is to be held liable ? It is argued that if a 
tradesman were to ask this question, he would offend his 
customers: the wife would not deal with him again, and the 
husband also might be annoyed that his wife’s word had been 
doubted. This may be a reason why the tradesman should not 
ask the question : but it is no reason why if he does not, he 
should hold the husband liable when the latter has not con¬ 
sented that a debt should be contracted.” 

The following extracts (pp. 401—404) will give the gist of 

the judgment of Lord Justice Thesigei . 

“The state of facts upon which the judgment of the Court is 
to proceed I take to be as follows: a husband and wife living 
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together : the husband able and willing to supply the wife with Part Ill- 

necessaries, or the means of obtaining them: an agreement- - - 

between them, not made public in any way, that the wife shall 
not pledge her husband’s credit: a tradesman, without notice 
of that agreement, and without having had any previous deal¬ 
ings with the wife with the husband’s assent, supplying her, 
upon the credit of the husband, but without his knowledge or 
assent, with articles of female attire suitable to her station in 
life : an action brought against the husband for the price of 
such articles. 

“ The question for us is whether the action is maintainable. 

I agree with the other members of the Court, and with Bowen, J., 
that it is not. The appellants’ counsel have brought under our 
notice a considerable number of authorities with the view of 
establishing that the law as laid down in Jolly v. Rees (15 
C. B. N. S. 628) is erroneous. I think that the authorities have 
a contrary effect. They establish beyond controversy that the 
liability of a husband for debts incurred by his wife during co¬ 
habitation is based in the main upon the ordinary principles of 
agency. It follows that he is only liable when he has expressly 
or impliedly, by prior mandate or subsequent ratification, autho¬ 
rised her to pledge his credit, or has so conducted himself as to 
make it inequitable for him to deny, or to estop him from 
denying, her authority. In the present case express authority 
is out of the question, and there is no evidence that the defen¬ 
dant ever assented in any way to the act of his wife in pledging 
his credit to {he plaintiffs. 

“ But it is said that there is a presumption that a wife living 
with her husband is authorised to pledge her husband’s credit 
for necessaries; that the goods supplied by the plaintiffs were, 
as it is admitted they were, necessaries ; and that, as a conse¬ 
quence, an implied authority is established. This contention is 
founded upon an erroneous view of what is meant by the term 
* presumption ’ in cases where it has been used with reference 
to a wife’s authority to pledge her husband’s credit^ for neces¬ 
saries. There is a presumption that she has such authority in 
the sense that a tradesman supplying her with necessaries upon 
her husband’s credit and suing him, makes out a primd facie 
case against him, upon proof of that fact ahd of the cohabita¬ 
tion. But this is a mere presumption of fact founded upon the 
supposition that wives cohabiting with their husbands ordinarily 
have authority to manage in their own way certain departments 
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of the household expenditure, and to pledge their husbands 
ciedit in respect of matters coming within those departments. 
Such a presumption or primd facie case is rebuttable, and is 
rebutted when it is proved in the particular case, as here, that 
the wife has not that authority. If this were not so, the prin¬ 
ciples of agency, upon which, cx hypothesi , the liability of the 
husband is founded, would be practically of no effect.” 

After pointing out that in the case of a dealing with a trades¬ 
man for the first time there can be no holding oat by the 
husband, he proceeds :— 

“ It is urged that it is hard to throw upon a tradesman the 
burden of inquiring into the fact of a wife’s authority to buy 
necessaries upon her husband’s credit. I assent to the answer 
that while the tradesman has at least the power to inquire or 
to forbear from giving credit, it is still harder, and is contrary 
if not to public policy yet to general principles of justice, to 
cast upon a husband the burden of debts which he has no power 
to control at all except by a public advertisement that his wife 
is not to be trusted, and in respect to which even after such 
advertisement lie may be made liable to a tradesman who is 
able to swear that lie never saw it. 

“ It appears to me that the decision of the majority of the 
judges in the case of Jolly v. Rees (15 C. B. N. S. G28) has put 
the law as regards this matter upon a proper footing, and that 
there is no ground for disturbing the judgment in this case 
which the defendant has obtained.” 

The case was carried to the House of Lords, where the 
decision of the Court of Appeal was unanimously affirmed, and 
the decision of the majority in Jolly v. Rees unanimously pro-- 
nounced to be good law (Dehenham v. Mellon , H. L. I860, 
Nov. 27, G App. Ca. 24). 

I have observed (p. 519, ante) that the doctrine of “ holding 
out ” is liberally applied to agency, and cited cases establishing 
the liability of the principal on this ground. I must here 
advert to the same doctrine where the agent is to be fixed with 
liability. Where a person expressly describing himself as agent, 
makes a contract (although merely in the character of agent), 
he is held to warrant his authority, and if it turns out that he 
in fact had not the authority, is bound to make good to the 
other party what he would have obtained if the ostensible agent 
had had the authority he professed to have. I have already, in 
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support of the general principle of “ holding out,” cited the case pAR | \ III 

of CoUen v. Wright (7 E. & B. 301 ; 8E.&B. 657), in which >-V— 

this doctrine was applied to agency, so that by the express 
assertion of agency acted upon by the other party, the ostensible 
agent was held liable as on a contract of warranty. That the 
liability was by way of contract and not merely such as to 
support an action on the case ( e.g as for negligent representa¬ 
tion) was material, because the action was brought not against 
the ostensible agent but against his executor. In the Exchequer 
Chamber Mr. Justice Willes delivered a considered judgment 
concurred in by Pollock, C.B., Williams, J., Bramwell, Watson, 
and Channell, BB., resting the decision on the ground that a 
person who induces another to contract with him as the agent 
of a third party by an unqualified assertion of his being 
authorised to act as such agent, is answerable by reason of an 
implied promise to the person who so contracts, for any damage 
which he may sustain by reason of the assertion of authority 
being untrue. Cockburn, C.J., repudiated the doctrine of an im¬ 
plied contract (on which an action would lie) as to the existence 
of the authority on which the agent professes to act. Notwith¬ 
standing this weighty dissent, the authority of CoUen v. Wright 
must be taken as decisive, unless the question of the survival 
of the liability against representatives should be taken to the 
ultimate Court of Appeal. In that Court the point taken by 
Cockburn, C.J., would have to be dealt with ; and the question 
of the survival of the liability—where the estate of the person 
assuming the agency has received no actual benefit (a point 
which is reverted to, Part IX., infra )—would doubtless be 
finally considered on the principles of both law and equity. 

The principle of Collen v. Wright has been applied to 
the case where directors of a company signed debentures issued 
beyond the limit of the company’s powers. In an action against 
these directors, they were held (by the Court of Appeal affirm¬ 
ing the judgment of Mathew, J.) liable on their implied repre¬ 
sentation that they had authority to issue valid debenture stock 
to the amount of the actual issue. The directors who at a 
meeting had authorised the issue were held liable equally with 
those who had signed, it being held that these two presumably 
signed with the authority of the others' (Firbank's Exors. v. 
Humphreys, C. A., 1886, Nov. 9,18 Q. B. D. 54). There was a 
similar decision of the Common Pleas in Weelcs v. Propert 

(L. It. 8 C. P. 427). And in West London Commercial Bank 
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v. Kitson, C. A., 1884, May 19 (13 Q. B. D. 360, affirming the 
decision of the Queens Bench Division, 12 Q. B. D. 157), 
directors who accepted a bill of exchange “on behalf of the 
B. Company ” were held liable to a bond fide holder as having 
represented that in fact they had authority to accept on behalf 
of the company. In the Court of first instance, Mr. Justice 
Day preferred to put the liability on the ground of constructive 
fraud, Mr. Justice Smith placed it on the ground of implied 
contract. The judgments of the Lords Justices do not clearly 
express on which of these grounds the liability is based. 

The measure of damages recoverable by a stranger against 
the agent who has assumed a mistaken authority, has been since 
considered on the principles laid down by the judgment of the 
Exchequer Chamber in Cullen v. Wright. In the case of In re 
National Coffee Palace Co ., Ex parte Panmore, Court of 
Appeal, 1883, Aug. 3 (24 Cli. D. 267), a broker, mistaking the 
instructions of his client, had applied for shares in a certain 
company. The shares were accordingly allotted to the client, 
and the name of the client placed on the register although he 
promptly repudiated the shares. A very small proportion of 
the shares had been applied for, and the company soon after¬ 
wards went into liquidation. The broker admitted liability to 
the company for his misrepresentation of authority, but con¬ 
tended that the company had suffered no damage. The Court 
held the measure of damages to be that which the company 
actually lost by losing the particular contract which was to have 
been made by the alleged principal if the broker had had the 
authority he professed to have; and the company having in this 
case lost a solvent shareholder who might have been called upon 
to pay the full amount (£50) of the shares—which were in fact 
unmarketable and practically worthless—the £50 was the 
measure of damages. In the case of Meek v. Wendt, 1888, 
June 4, 21 Q. B. D. 126, the plaintiff had sued in England an 
insurance company domiciled in California on a policy pa) able 
in London, had obtained leave to serve notice of the writ out of 
the jurisdiction, and got judgment in default of appearance. 
The defendant in the present action, an agent of the company 
in London, after some negociations wrote to the plaintiti’s 
solicitors stating in effect that he was authorised to offer to 
compromise the action for £300 payable at a bank in London. 
The offer was accepted, but it turned out that the agent had 
mistaken his authority, and payment of the money was refused 
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by the bank on instructions received from the company. The 
action was brought to recover damages for the breach of 
warranty of authority, and the defendants paid into Court a 
sum representing the expenses incurred in negociating the 
compromise. Mr. Justice Charles, on the authority of In re 
National Coffee Palace Co., held that the measure of damages 
extended not only to the expenses but to the £300 which the 
plaintiffs would have received if the defendants had had the 
authority they represented. For non constat the plaintiff’s 
judgment was jprimd facie valueless, there being no such juris¬ 
diction in the Court here as presumably would make it res 
judicata in California (Schilsby v. Westenholtz, L. R. 6 
Q. B. 155). 

Where a principal relies on a settlement with his own agent 
as a ground of being discharged from liability to a third party 
on dealings with his agent, he must show that the creditor has 
himself misled him into supposing that he has elected to give 
exclusive credit to the agent and that he has been prejudiced 
by that supposition. Mere delay in enforcing payment from 
the agent will not be sufficient (Davidson v. Donaldson, C. A., 
1882, June 16, 9 Q. B. D. 623). 

It has been held by the Court of Appeal in the case of 
London and Blackwall Ry. Co. v. Cross, 31 Ch. D. 354, that 
the Court has no general jurisdiction to restrain persons from 
acting without authority in a proceeding not before the Court, 
and therefore where a lessee served on a railway company a 
notice purporting to be on behalf of himself and his lessor (from 
whom he had no authority requiring them to submit a disputed 
matter of compensation to arbitration under the Lands Clauses 
Consolidation Act), the Court of Appeal, reversing the decision 
of Chitty, J., refused to grant an injunction at the instance of 
the railway company. 

To the reciprocal duties between principal and agent I’ shall 
only refer very briefly. 

The duty of the agent to his principal includes, it need 
hardly be said, that of executing his mandate faithfully, and 
with reasonable care 1 and skill, having regard to the nature of 

1 As to the measure of damages, An agent specially authorised to 
see Cassabolgou v. Gibb, C. A 1883, do an act in itself imprudent, and 
May 28,11 Q. B. D. 797, as more one which the principal ought not 
particularly referred to, p. 508, ante, as a matter of prudence to have 
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the employment; and, it he has received money or property hy 
reason of the employment, he must account to the principal 
accordingly. 

The right of the agent, as against the principal, comprises in 
the first place the right to he reimbursed for all payments 
made by him, and to be supplied with funds to meet 1 all 
liabilities incurred by him by reason of the employment. 

The agent is in the next place entitled to be paid (or if a 


factor to retain) the remuneration for his employment, generally 
in the shape of a commission or percentage on the amount of 
the transaction. The amount of this may be fixed by express 
contract, but is more usually determined by the usage of the 
particular trade. 

Any further profit which the agent may handle out of the 
transaction, belongs to the principal, and must be accounted for 
by the agent accordingly ( Kimbcr v. Barber , L. R. 8 Ch. 56; 
Mo vis on v. Thompson , L. R. 9 Q. B. 480; Barkery, McKenna , 
L. R. 10 Ch. 96 ; Imperial Mercl. Credit Association v. Cole¬ 
man, L. R. 6 H. L. 189 ; In re Imperial Land Co. of Mar¬ 
seilles ?, Ex parte Larkins, 4 Ch. 566; Bagnall v. Caniton, 6 
Ch. D. 371 ; De Basschc v. Alt, 8 Ch. D. 286; 1 Villianison v. 
Barber , 9 Ch. D. 529 ; Emma Silver Mining Co. v. Grant , 11 
Ch. D. 918 ; Boston Deep Sea Fishing , c (:c. Co. v. Ansel, C. A., 
18S8, June 27, 39 Ch. I). 339 ; Mayor, <£v., of Sid ford v. Lever, 
25 Q. B. D. 363, 372). The only point in most of the cases 
here cited on which there was any real question was whether 
the defendant was an agent at the time the profit was handled 
or stipulated for. Agency once established, there really was no 
legal question left. In the case of the Boston Deep Sea Fish¬ 
ing Company above referred to (39 Ch. D. 339), it is further 
decided by the judgment of the Court of Appeal, that the 
receipt by a company’s agent of a commission from a person 
making a contract with the company is misconduct such as to 
justify dismissal, and may be set up by way of defence to an 
action for wrongful dismissal, although only discovered subse¬ 
quently to the dismissal. 


authorised, is not to be held respon¬ 
sible for the consequences of doing 
it. Over end and Gurney Co. v. Gibb, 

L. R. 5 H. L. 480. 

1 I use this expression as more 
exact than “indemnified against,” 
which is perhaps more often used ; 


but which becomes inadequate and 
misleading in the case where the 
agent is unable out of his own re¬ 
sources to meet the liabilities. See 
the comments hereafter made on 
Cruse v. Payne (p. 594, post). 
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price of it in the ordinary course of his trade, and afterwards 
became bankrupt. In an action against the purchaser, it was 
held that the plaintiff, haviug clothed Swallow with apparent 
authority to sell the hemp and receive the price, was bound by 
Swallow’s act. 

By an established usage of trade, the factor is presumed, as 
within the scope of his general authority, to have power to sell 
the goods in his own name, and as if he were 'principal in the 
contract. Consequently the purchaser from a factor who sells 
goods in his own name can set off a debt due to him from the 
factor personally, in the same way as if the factor were the 
principal, unless the purchaser, at the time of the purchase, has 
notice that the factor is not the principal ; and this right is not 
affected by the fact that the factor, in selling in his own name 
without disclosing the agency, is acting in contravention of the 
express directions of his principal {George v. Clagett, 2 Sm. 
L. Ca., and cases there cited ; Ex parte Dixon , In re Henley, 
L. R. 4 Ch. D. 133 ; Thackrali v. Ferguson, C. P. Div., 25 

W. R. 307). 

The factor is further presumed, as incident to his power to 
sell, to have authority to receive the purchase-money; and 
therefore the purchaser, although he knows the contract to 
have been made by the factor as agent for another, is safe in 
making payment to the factor by cash or cheque in the usual 
way of business, unless the principal has interposed by re¬ 
quiring payment to himself ( Cap el v. Thornton, 3 C. & P. 352 ; 
Undemvood v. Nicholl , 17 C. B. 239, per Willes, J., p. 244; 
Hornby v. Lacy, 6 M. & S. 1 W, per Bayley, J., and Holroyd, J., 
p. 172 ; Fish v. Kempton , 7 C. B. 687, per Wilde, C.J., 692). 
Even if the principal has so interposed, the factor is entitled, in 
his own right by virtue of his lien, to receive the purchase- 
money, if it can be shown that the principal is indebted or 
under liability to the factor on the transactions between them 

(D'l'inkwater v. Goodwin, Cowp. 251). 

The factor is presumed, as within the scope of his authonty, 

to have power to sell at such time and at such price as he may 
in his discretion think best {Smart v. Sanders , 3 C. & B. 380); 
and to sell on credit such as is usual in the trade {Scott v. 
Sunmam, Willes Rep. 400, 406; Houghton v. Matthews, 3 B. 
& P 489); and to warrant, if that is the custom ot the trade 
{Dickering v. Bask, 15 Ea t, 38, per Bailey, J., p. 45). He 
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Las presumed authority as agent to insure the goods, as well as Part Yin. 

an insurable interest by reason of bis possession coupled with >-^— 

the power of sale (Lucena v. Crawford, 2 B. & P. N. R. 269, 
per Lord Eldon, p. 324). Even if he had not such an interest 
on those grounds alone, he would in most cases have an insurable 
interest by reason of his lien ( Wolff v. Homcastle , 1 B. & P. 

316, 321; Ebswovth v. Alliance Marine Insurance Co. t L. B-. 

8 C. P. 596). The question, as to which there was much 
difference of opinion in the last-mentioned case, was whether the 
right to insure so as to recover in their own names for the 
benefit of all concerned extended to consignees of goods, who had 
by letter of credit undertaken to accept bills of exchange against 
shipping documents, and who had conditionally accepted them 
“ against shipping documents ” accordingly; but the bills of 
lading being at the time of the loss in the hands of bankers with 
whom they had been pledged by the consignors as security for 
the acceptance and due payment of the bills. According to the 
judgment of Bovill.C.J., and Denman, J., the consignees (plaintiffs) 
were entitled to recover on their insurances so made the whole loss, 
so as to indemnify themselves and hold the balance in trust for 
the other persons interested. According to the judgment of 
Brett and Keating, JJ., the plaintiffs, being consignees having 
only a contract right to the goods without being legal owners of 
them, were not entitled to recover under the policies anything 
beyond their own beneficial interest. This latter opinion 
appears to have been formed upon what I must, with all 
deference, term the exploded notion that the immediate holder 
of the bill of lading has the exclusive legal title to the goods. 

It seems impossible to maintain, having regard to the tendency 
of recent authority, in such cases for instance as those relating 
to stoppage in transitu (Ex parte Golding , In re Knight, 13 
Ch. D. 628; Kemp v. Falk, 7 App. Ca. 574), that there is any 
principle upon which the title of the consignee, as regards an 
insurance to be effected by him, can be made to depend upon 
the existence of an incumbrance which it is in the power of the 
consignee to redeem, whether the incumbrancer is the holder of 
the bill of lad ing or not. 

The consignee insuring for the benefit of all concerned, and 
receiving the proceeds, is directly accountable for them to the 
owner, although the immediate consignor may have been only 
an agent for the owner, and may have given the instructions to 
make the insurance ; and if the consignee has effected the 
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msurance having a general knowledge that the consider was 
• acting merely as agent for the owner, and before receiving the 
insurance money receives notice from the owner claiming ft, he 
must give up the proceeds to the owner irrespective of the state 
of accounts between himself and the consignor, subject of course 
to deduction of premiums or other cost of effecting the in¬ 
surance (Mildred v. Maspon-s, 1883, July 16, 8 App°Ca. 874, 

affirming C. A., reported s. n. J faspons v. Mildred, 9 Q. B. D. 
530). 

The factor has not, however, any implied authority to accept 
or indorse bills so as to charge his principal (Hogg v. Snaith, 
1 Taunt. 347 ; Murray v. E. I. Co., 5 B. & A. 204). Nor does 
t 101 it\ to receive payment extend to a settlement other¬ 
wise than by payment in money or cheques in the usual course 
of business (Underwood v. Xicholl, 17 C. B. 239; Howard v. 

Chairman , 4 C. & P. 508 ; see also Barber v. Greenwood, 2 
Y. k C. 414). 

It has been seen how the doctrine of holding out has been 
sufficient, in such cases as Picker inf/ v. Busk, to give the pur¬ 
chaser complete security in dealing with the person assuming 
to act as factor. The factor being, however, in England, viewed 
merely as an agent for sale, the doctrine has not, as applied by 
the English common law, given all the security to persons deal¬ 
ing with others having the ostensible possession or control of 
merchandize, which has been thought desirable in the interests 
of commerce. It became established as the doctrine of the 
common law in England, that an agent having general authority 
to sell, although having possession of or control over the bulk, 
has no implied authority to pledge the goods {Paterson v. Task, 

2 Str. 1178 ; Boyson v. Coles, 6 AT. & S. 14). 1 And it was further 
decided at common law that the act of a factor pledging the 
goods as his own is so totally tortious, as not even to transfer 
the right which the factor had in security of his advances 
(.McCornbie v. Davies, 7 East, 5, cited in Donald v. Suckling, 

L. R. 1 Q. B. 607, and in Cole v. iV.-TF. Bank, L. R. 10 C. P. 
364). The effect of these decisions was only partially relaxed 
by the earlier Factors Acts, and was not destroyed until the Act 
5 & 6 Viet. c. 39. 

* A similar principle is applied Watson, appeal from Bengal, 1»84, 
to the construction of a power of 9 App. Ca. 561. 
attorney in Jonmendoy Coondoo v. 
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This subject has at different times occupied the attention of 
the Legislature, and the Acts just referred to, commonly called 
the Factors Acts, have been from time to time passed, with the 
object, as may be conjectured, on the part of their promoters, of 
giving to merchants who deal on the faith of appearances, some 
greater protection than is afforded by the common law. 


Part VIII. 
§ 2 . 



The Factors Acts prior to the 40 & 41 Viet. c. 39, to which I The Factors Acts 
shall refer further on, are these, namely, 4 Geo. IV. c. 83 (1823), yJJ £ 39 & 41 
6 Geo. IV. c. 94 (1825), and 5 & 6 Viet. c. 39 (1842). The 
two earlier Acts, in effect, defiue the conditions under which 
an agent is held out as having authority to sell; and under these 
Acts it was held that an agent whose usual business it is] to sell 
goods and receive payment for them is, if in possession of the 
goods in bulk, or of the documents giving the control over them> 
clothed with the apparent authority to sell {Baines v. Swainson, 

4 B. & S. 270). But it may be doubted whether the Acts, as 
construed by the decisions, really extend the common law 
doctrine. The Act of 5 & 6 Viet, further effected what the 
promoters of the earlier Acts vainly endeavoured, namely to 
confer upon factors the implied authority to pledge or create 
any right in security over goods, as well as to sell them. This 
was done subject to the proviso that the transaction is in the 
ordinary course of business, and for an advance, and not in 
security of an antecedent debt {Heyman v. Flewkes, 13 C. B. 

N. S. 519; Jewan v. Whitworth, L. R. 2 Eq. 692 ; Portalis v. 

Tetley, L. R. 5 Eq. 140; Vickers v. Hertz, L. R. 2 Sc. Ap. 113). 

The same Act, by sec. 4, makes the possession by an agent of 
the goods or of the documents giving the control over them, 
primd facie evidence of his employment in the character of a 
factor, having authority to dispose of the goods (Baines v. Swain¬ 
son, 4 B. & S. 270, per Blackburn, J., p. 285). 


Beyond the effects just mentioned, I am not aware that the Have often 
Factors Acts (prior to the Act 40 & 41 Viet.) have had any prac- ^h^party™ 
tical result. And the cases where they have been unsuccessfully relying upon 
relied on are very numerous. The following are instances:— . 

In Monk v. Whittenbwry (1831), 2 B. & Ad. 484, defendant Cases prior to 
had purchased flour from C. who was a wharfinger, and who yictf a 39 & 41 
had received the flour in question from the owner in that 
capacity. It was indeed proved that C. dealt also with some 
persons as a flour factor, hut the verdict of the jury who found 
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that the sale was not in the ordinary course of business, appears 
to negative the inference that such course of dealing was 
general.—In Fletcher v. Heath (1827), 7 B. & C. 517, a broker 
having accepted bills for his principal on the security of goods 
then in his hands, pledged the goods with a person who had 
notice of the fact that he was an agent. It was held that he 
could transfer (if any right at all) only the right which he had, 
namely a security for his indemnity against the bills, and the 
owner having paid the bills was entitled to have the goods 
back from the pawnee.—In Evans v. Trueman (1831), 2 B. 
& Ad. 886, a person relying on the protection of 6 Geo. IV. 
o. 94, s. 2, giving validity to a contract for sale or pledge, was 
held bound to produce the contract on which he relied, as it 
was proved to be in writing.—In Taylor v. Kymer (1832), 3 B. 
& Ad. 320, and Bonzi v. Stewart (1842), 4 M. & G. 295, it was 
held that the protection of the Act did not extend to the ex¬ 
change of goods or documents giving control over them, held in 
pledge.—In Robertson v. Kensington (1830), 5 M. & Ry. 381, 
it was held that the power of a factor under 6 Geo. IV. c. 94, 
s. 5, to pledge the goods of his principal depended on whether 
on the balance of the whole account between them, the principal 
was indebted to the factor.— Phillips v. Hath (1840), 6 M. & W. 


572, and Hatfield v. Phillips (1842), 9 M. & W. 647, were 
cases arising out of a fraudulent pledge of dock warrants by 
a factor, and in which the Factors Act, 6 Geo. IV. c. 94, was 
unsuccessfully relied on. Phillips v. Hath was compromised, 
but Hatfield v. Phillips was taken on appeal to the House of 
Lords where it was affirmed, 12 Cl. & Fin. 343. Pending the 


ppeal, the Act 5 & 6 Viet. c. 39 was passed to prevent the 
wardship of similar cases in future.— Learoyd v. Robinson 
1844), 12 M. & W. 745, was a case where the transaction 
elied on as a pledge under the Act 5 & 6 Viet, c 39, s. 1, was 
t the suggestion of the judge who tried the case, found by the 
Lirv to be°merely a circuitous way of paying a bill of exchange 
n which the defendant, the alleged pledgee, and the factor 
^re both liable. On a similar principle it was held by V.-O. 
Vood in Macnee v. Gorst, L. R. 4 Eq. 315, that where goods 
fere pledged by a factor to secure payment of Ins own acceptance 
n the hands of the pledgee, the transaction was not protected 
-Jenkins v. Usborne (1844), 7 M. & G. 678, 700 (tried in 1842 
„d therefore before the Act 5 & 6 Viet), and Van Ousted v. 
looker (1848), 2 Exch. 691, are cases which show that the then 
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Cole v. North- 
Western Bank. 


them after the owner had demanded them to be delivered up 
to him, could not make a valid pledge of them. 

Cole v. North-Western Bank (L. R. 9 C. P. 470, and 10 C. P. 
354) was a case not unlike Monk v. Whittenhury (supra, p. 543), 
and the effect of this decision (which overruled so far as relates 
to the Factors Acts the decision of the Chief Judge Bacon upon 
the same facts in Ex parte North-Western Bank, In re Slee, 
L. R. 15 Eq. 69) was to confirm and extend the principle of 
Monk v. Whittenhury, notwithstanding the later Acts. An 
agent was proved to have received the goods in question 
(sheeps-wool and goats-wool) in the character of a warehouse¬ 
man. He was also proved to have been in the habit of acting 
as broker for sheeps-wool : and by the judgment of Mr. Justice 
Blackburn in the Court of Exchequer Chamber, in which his 
brother judges, Mellor, Lush, Cleasby, Pollock and Amphlett, 
appear to have concurred, the inference was drawn that the 
agent might in the ordinary course of his business as broker, 
have goods transferred into his own name in security of ad¬ 
vances to his principal, and so might act in a character similar 
to that of a factor. It was held by the Court of Exchequer 
Chamber, affirming the judgment of the Common Pleas, that a 
pledge by this person of the wool with which he had been 
entrusted solely as warehouseman, was invalid. 

In the judgment pronounced, as above-mentioned, by Mr. 
Justice Blackburn, all the authorities both before and after the 
Act 5 & 6 Viet. c. 39, were elaborately reviewed, and it was 
laid down broadly (L. R. 10 C. P. 369) that under this Act it 
was not intended that a warehouseman or wharfinger who, as 
such, is intrusted with the custody of goods, if he happens also 
to pursue the trade of a factor or commission-agent, can give a 
better title by the sale of goods than he could if they had been 
intrusted to some other warehouseman who employed him to 
sell. It was the opinion of the judges who concurred in this 
iud"ment (p. 368), that the Legislature by this section intended 
to confirm the common law as laid down in Pickering v. Busk, 
but did not mean to extend it to all cases in which any person 
is intrusted with the custody of goods though that person may 
in one sense be an agent for the intruster. The following 
passage from the same judgment may be quoted as a summary 
of the effect and intention of these Acts in the opinion of these 
judffe8 .—“ The general rule of law is, that, where a person is 
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deceived by another into believing he may safely deal with 
property, he bears the loss, unless he can show that he was 
misled by the act of the true owner. The Legislature seems 
to have wished to make it the law that, where a third person 
has intrusted goods, or the documents of title to goods, to an 
agent who in the course of such agency sells or pledges the 
goods, he should be deemed by that act to have misled any one 
who bond fide deals with the agent and makes a purchase from 
or an advance to him without notice that he was not authorised 
to sell or procure the advance. And we think that, if this was 
the intention, it is carried out by the enactments. We do not 
think that it was wished to make the owner of goods lose his 
property if he trusted the possession to a person who in some 
other capacity made sales, in case that person sold them. If 
such was the wish of those who framed the Act, we think they 
have not used language sufficient to express an intention so to 
enact.” 

A separate judgment was delivered by Baron Bramwell, 
arriving at the same result, but upon somewhat narrower 
grounds. He did not, apparently, admit the inference that 
the agent in the ordinary course of his business as broker, 
might have the control of the goods : and being of opinion that 
the goods were proved to have been in fact intrusted to the 

agent as warehouseman, he considered that the Factors Acts 
did not apply to the case. 

The case of Johnson v. Credit Lyonnais and Same v. 
Blv/menthal, in the Court of Appeal, Dec. 1st, 1877 (L. R. 3 
C. P. Div. 32), decided subsequently to but on facts which arose 
before the passing of the Act 40 & 41 Viet. c. 39, is another 
instance of the narrow construction put upon the word “in^ 
trusted ” in these Acts. 

H., a broker in the tobacco trade, but who also dealt in 
tobacco as an importing merchant, having imported a quantity 
©f that article, left it in bond in the warehouses of the St. 
Katherine’s Dock Co., receiving the usual dock warrants, and 
the tobacco was entered in the books of the company in H.’s 
name. H. sold this tobacco to the plaintiff, who paid for it, but 
left it in bond to be forwarded to him or his vendees as required. 
The tobacco accordingly remained in the dock books in H.’s 

» in H.’s possession. H. then 

fraudulently, by means of the warrants, pledged this tobacco to 

V NN2 
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the defendants, who completed their security by getting the 
tobacco transferred in the books of the company to their names, 
and getting fresh warrants from the company to themselves. 
It was held that H. was not intrusted with the warrants within 
the meaning of the Factors Acts, nor was the fact of the 
plaintiff’s leaving H. in possession of the warrants imputable, 
either by way of representation or by way of negligence, so as 
to prevent his setting up his title in competition with the 
pledgees. 


Factors Act, 
1877. 

Factors Act, 
1889 (an Act to 
amend and con¬ 
solidate the 
Factors Acts). 


The scope of the Factors Acts was further extended by the 
Act of 1877 (40 & 41 Viet. c. 39), and the statutory law is now 
embodied in the Factors Act, 1889 (52 & 53 Viet. c. 45), which 
repealed the former Acts and came into operation on the 1st of 
January, 1890. Like the former Acts, it does not extend to 
Scotland. 

The following are the substantive enactments of this Act:— 


“ Preliminary . 

Definitions. “ 1. For the purposes of this Act— 

“(1.) The expression ‘ mercantile agent’shall mean 
a mercantile agent having in the customary 
course of his business as such agent authority 
either to sell goods, or to consign goods for the 
purpose of sale, or to buy goods, or to raise 
money on the security of goods: 

*•' (2.) A person shall be deemed to be in possession 
of goods or of the documents of title to goods, 
where the goods or documents are in his 
actual custody or are held by any other person 
subject to his control or for him or on his 
behalf: 

“ (3.) The expression ‘ goods ’ shall include wares 
and merchandise: 

“ (4.) The expression ‘ document of title ’ shall in¬ 
clude any bill of lading, dock warrant, ware¬ 
house - keeper’s certificate, and warrant or 
order for the delivery of goods, and any other 
document used in the ordinary course of 
business as proof of the possession or control 
of goods, or authorising or purporting to 
authorise, either by endorsement or by de- 
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livery, the possessor of the document to 
transfer or receive goods thereby represented : 

“ (5.) The expression ‘ pledge * shall include any 
contract pledging, or giving a lien or security 
on, goods, whether in consideration of an 


original advance or of any further or con¬ 
tinuing advance or of any pecuniary liability : 
“ (6.) The expression * person ’ shall include any 
body of persons corporate or unincorporate. 


Part VIII. 



“ Dispositions by Mercantile A gents. 


Powers of 
mercantile 
agent with 
respect to 
disposition 
of goods. 


“ 2.—(1.) Where a mercantile agent is, with the consent of 
the owner, in possession of goods or'of the documents 
of title to goods, any sale, pledge, or other disposition 
of the goods, made by him when acting in the ordinary 
course of business of a mercantile agent, shall, subject 
to the provisions of this Act, be as valid as if he were 
expressly authorised by the owner of the goods to 
make the same ; provided that the person taking 
under the disposition acts in good faith, and has not 
at the time of the disposition notice that the person 
making the disposition has not authority to make 
the.same. 

“ (2.) Where a mercantile agent has, with the consent of 
the owner, been in possession of goods or of the 
documents of title to goods, any sale, pledge, or other 
disposition, which would have been valid if the consent 
had continued, shall be valid notwithstanding the 
determination of the consent: provided that the 
person taking under the disposition has not at the 
time thereof notice that the consent has been deter¬ 
mined. 


“ (3.) Where a mercantile agent has obtained possession of 
any documents of title to goods by reason of his 
being or having been, with the consent of the owner, 
in possession of the goods represented thereby, or of 
any other documents of title to the goods, his posses¬ 
sion of the first-mentioned documents shall, for the 

purposes of this Act, be deemed to be with the 
consent of the owner. 

" (4.) For the purposes of this Act the consent of the owner 
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shall be presumed in the absence of evidence to the 
contrary. 


Effect of 
pledges of 
documents 
of title. 

Pledge for 
antecedent 
debt. 


Rights ac¬ 
quired by 
exchange of 
goods or 
documents. 


Agree¬ 
ments 
through 
clerks, Ac. 


Provisions 
as to con¬ 
signors and 
consignees. 


“ 3. A pledge of the documents of title to goods shall be 
deemed to be a pledge of the goods. 

“ 4. Where a mercantile agent pledges goods as security 
for a debt or liability due from the pledgor to the 
pledgee before the time of the pledge, the pledgee 
shall acquire no further right to the goods than could 
have been enforced by the pledgor at the time of the 
pledge. 

“ 5. The consideration necessary for the validity of a sale, 
pledge, or other disposition, of goods, in pursuance of 
this Act, may be either a payment in cash, or the 
delivery or transfer of other goods, or of a document 
of title to goods, or of a negotiable security, or any 
other valuable consideration ; but where goods are 
pledged by a mercantile agent in consideration of the 
delivery or transfer of other goods, or of a document 
of title to goods, or of a negotiable security, the 
pledgee shall acquire no right or interest in the goods 
so pledged in excess of the value of the goods, docu¬ 
ments, or security when so delivered or transferred 
in exchange. 

“ 6. For the purposes of this Act an agreement made with 
a mercantile agent through a clerk or other person 
authorised in the ordinary course of business to make 
contracts of sale or pledge on his behalf shall be 
deemed to be an agreement with the agent. 

« 7,_(i.) Where the owner of goods has given possession 

of the goods to another person for the purpose of 
consignment or sale, or has shipped the goods in the 
name of another person, and the consignee of the 
goods has not had notice that such person is not the 
owner of the goods, the consignee shall, in respect of 
advances made to or for the use of such person, have 
the same lien on the goods as if such person were the 
owner of the goods, and may transfer any such lien to 

another person. 

“ (2.) Nothing in this section shall limit or affect the 
validity of any sale, pledge, or disposition, by a 

mercantile agent. 
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Disposition 
by seller 
remaining 
in posses¬ 
sion. 


“ Dispositions by Sellers and Buyers of Goods. 

" 8. Where a person, having sold goods, continues, or is, 
in possession of the goods or of the documents of 
title to the goods, the delivery or transfer by that 
person, or by a mercantile agent acting for him, of 
the goods or documents of title under any sale, 
pledge, or other disposition thereof, or under any 
agreement for sale, pledge, or other disposition 
thereof, to any person receiving the same in good 
faith and without notice of the previous sale, shall 
have the same effect as if the person making the 
delivery or transfer were expressly authorised by the 
owner of the goods to make the same. 


Past VIII. 
§ 2 . 


Disposition 
by buyer 
obtaining 
possession. 


“ 9. Where a person, having bought or agreed to buy 
goods, obtains with the consent of the seller posses¬ 
sion of the goods or the documents of title to the 
goods, the delivery or transfer, by that person or by 
a mercantile agent acting for him, of the goods or 
documents of title, under any sale, pledge, or other 
disposition thereof, or under any agreement for sale, 
pledge, or other disposition thereof, to any person 
receiving the same in good faith and without notice 
of any lien or other right of the original seller in 
respect of the goods, shall have the same effect as if 
the person making the delivery or transfer were a 
mercantile agent in possession of the goods or docu¬ 
ments of title with the consent of the owner. 


Effect of 
transfer of 
documents 
on vendor’s 
lien or 
right of 
stoppage in 
transitu. 


“ 10. Where a document of title to goods has been law¬ 
fully transferred to a person as a buyer or owner of 
the goods, and that person transfers the document to 
a person who takes the document in good faith and 
for valuable consideration, the last-mentioned transfer 
shall have the same effect for defeating any vendor’s 
lien or right of stoppage in transitu as the transfer 
of a bill of lading has for defeating the right of 
stoppage in transitu. 


“ Supplemental. 

“ 11. For the purposes of this Act, the transfer of a docu¬ 
ment may be by indorsement, or, where the docu¬ 
ment is by custom or by its express terms transferable 



Mode of 
transfer¬ 
ring docu¬ 
ments 
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by delivery, or makes the goods deliverable to the 
bearer, then by delivery. 


righb of r “ Nothing in this Act shall authorise an agent 

true owner. to exceed or depart from his authority as between 

himself and his principal, or exempt him from any 
liability, civil or criminal, for so doing. 

(2.) Nothing in this Act shall prevent the owner of 
goods from recovering the goods from an agent or 
his trustee in bankruptcy at any time before the sale 
oi pledge thereof, or shall prevent the owner of goods 
pledged by an agent from having the right to redeem 
the goods at any time before the sale thereof, on 
satisfying the claim for which the goods were pledged, 
and paying to the agent, if by him required, any 
money in respect of which the agent would by law 
be entitled to retain the goods or the documents of 
title thereto, or any of them, by way of lien as against 
the owner, or from recovering from any person with 
whom the goods have been pledged any balance of 
money remaining in his hands as the produce of the 
sale of the goods after deducting the amount of his 
lien. 

“ (3.) Nothing in this Act shall prevent the owner of 
goods sold by an agent from recovering from the 
buyer the price agreed to be paid for the same, or 
any pail; of that price, subject to any right of set-off 
on the part of the buyer against the agent. 


Saving for 
common 
law powers 
of agent. 


“13. The provisions of this Act shall be construed in 
amplification and not in derogation of the powers 
exerciseable by an agent independently of this Act.” 


The definition, in section 1 (4), of the term “document of 
title ” is copied from that in the Act 5 & 6 Viet. c. 39, s. 4. 

The provision in section 2 (2), as to the determination of 
the consent is nearly the same as that of section 2 of the Act of 
1877 which was directed to meet, and was doubtless suggested 
by the circumstances which occurred in the case of Fuentes v. 
Montis above considered. The 3rd section of the Act of 1877, 
represented by section 8 of the Act of 1889, altered the law in 
circumstances such as those of Johnson v. Credit Lyonnais. 
The 4th section of the Act of 1877, represented by section 9 of 
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the Act of 1889, dealt with the converse case. The effect of the Part VIII, 

5th section of the Act of 1877, which corresponds to section 10 -^— 

of the Act of 1889, has been adverted to, p. 497, supra. 

This Act of 1877 doubtless much extended the circumstances 
under which persons dealing in the ordinary course of mercantile 
business may rely upon the documents as representing the title 
to the goods. But the Legislature has (no doubt advisedly) 
stopped short of giving these documents a character in the nature 
of negociable instruments. Such cases therefore as Cole v. 

North- Western Bank (p. 546, supra), where the goods are 
entrusted to a warehouseman as such ; or of a fraudulent broker 
dealing under pretence of a non-existent agency, as in Hollins 
v. Fowler (L. R. 7 H. L. 757, 763); or of the tanner in City 
Bank v. Barrow (a Canadian case, 5 App. Ca. 664), appear to 
be still beyond the scope of the Factors Acts. 

It had been held under the Act of 1877, that a grantor of a 
bill of sale over stock in trade consisting of jewellery, being left 
in possession, had no power to pledge the goods (Joseph v. Webb, 

1 Cababd & Ellis, 262 ; Embden’s Dig. for 1884, 308). But, since 
the provisions in sections 8 and 9 of the Act of 1889 extend to 
the possession of the goods as well as of the “ documents of title ” 

(to which the corresponding sections of the Act of 1877 were 
confined), doubtless the case would be now covered by this 

Act. 

It has been held that the Factors Acts do not apply to a case 
where there is not a mercantile transaction. 

It has been held under the 4th section of the Act of 1877, 
which protects the person who has bond fide obtained the goods 
or the documents of title from a vendee, that it is not essential 
to the title of a person obtaining the documents, that there 
should have been a contract such as to satisfy the Statute of 
Frauds. • It is sufficient that there was a de facto agreement 
for the sale under which the vendee has obtained the documents 
from the vendor (Hugill v. Maslcer, 1889, Feb. 4, 22 Q. B. D. 

364). 


It has been stated (p. 522, ante) that if an agent is empowered 
by his principal to employ an agent under him, the principal 
may be bound, as regards third parties, by the acts of the sub¬ 
agent. It does not follow that any privity is created between 
the principal and the sub-agent. 
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A very important case in regard to the position of a sub¬ 
agent for sale employed by a factor, with the knowledge and 
allowance of the principal, is that of New Zealand and 
Australian Land. Co. v. Ruston (5 Q. B. i). 474, reversed by 
C. A., 28 March, 1881, sub nom. Nno Zealand &c. Co. v. Watson, 
7 Q. B. D. 374), in which a decision of Mr. Justice Field was 
reversed by the Court of Appeal. M. & Co., merchants in 
Glasgow, who were employed by the plaintiffs as their con¬ 
signees and factors in Great Britain, were in the habit of 
employing the defendants as brokers for sale of the produce 
consigned. The employment of the defendants was not 
expressly authorised by the plaintiffs, but it was known to them 
that the sales were effected by means of sub-agents. The 
defendants moreover knew that their own immediate principals 
were acting as agents for others, and not as principals. The 
course of business was that M. & Co. on receiving the endorsed 
bills of lading from the plaintiffs sent them endorsed to the 
defendants, who charged them a commission on the sales. M. 
& Co. delivered to the plaintiffs from time to time account sales, 
debiting them with expenses and a del credere commission, and 
sending the balance by cheques. M. & Co. stopped payment 
before having accounted for some of the later cargoes; and the 
plaintiffs claimed to intervene and receive from the defendants 
the proceeds of those cargoes, without admitting a set-off which 
the defendants claimed on the state of their accounts with M. & 
Co. It was held by Field, J., that they were entitled to the net 
proceeds in the hands of the defendants without any set-off 
1st, on the ground that the plaintiffs were entitled to intervene 
as if the defendants were their own agents, and 2ndly, that the 
goods and the proceeds of them being held by the sub-agents in 
a fiduciary character, the plaintiffs were entitled to follow them 
in their hands. But the Court of Appeal (Bramwell, Baggallay 
and Brett, L.JJ.) reversed this decision on both points ; and the 
judgment of Lord Justice Bramwell is important and in¬ 
structive. He showed that the right of intervention only 
subsisted where a contract was made by a broker because the 
broker is employed to make the contract between two principals, 
whereas in the present case M. & Co. were not employed to 
make a contract of brokerage between the plaintiffs and the 
defendants. As to the question of following the proceeds, he 
observed that he should be sorry to introduce the doctrine of 
trusts and fiduciary relations into commercial transactions-into 



DUTIES OF CONSIGNOR AS AGENT. 

matters of contract such as these ;—and that there was indeed 
no relation of trustee and cestui que trust in the case. 

The case is different where the principal intervenes to claim 
his own goods in the hands of a sub-agent. In such a case 
there is no question of contract, but of property; and the owner 
is, of course, entitled to have his goods, subject to any specific 
pledge which may have been constituted over them in accord¬ 
ance with the Factors Acts. Kaltenbach v. Lewis , C, A., 1883, 
June 4, 24 Cb. D. 54. The principle here stated is confirmed 
by the judgment delivered in the same case on appeal to the 
House of Lords (1885, May 7, 10 App. Ca. 617); but they 
varied the decision of the Court of Appeal so as to give the 
benefit to the plaintiff (who was the principal) in respect of the 
balance of price (subject to a pledge which was held good under 
the Factors Acts) of goods which had been sold but not 
delivered or paid for at the time when the plaintiff intervened. 
It was observed (pp. 628, 637) that in the case of New Zealand 
&c. Go. v. Watson, the sub-agent had received the price, had 
paid part to the factor, and with the assent of the latter had 
carried the remainder to his credit before he had any notice 
that the plaintiffs were owners of the goods. 

As closely connected with the subject of factors and con¬ 
signees I here revert as I anticipated in a former place (p. 415, 
ante) to the important doctrines laid down in regard to con¬ 
signors as agents in the case of Ireland v. Livingston (LE.5 
H. L. 406). I here continue the quotation from Mr. Justice 
Blackburn’s opinion, where I left it off:—“It is also very 
common for the consignor to be an agent, who does not bind 
himself absolutely to supply the goods, but merely accepts 
an order by which he binds himself to use due diligence to 
fulfil the order. In that case he is bound to get the goods 
as oheap as he reasonably can, and the sum inserted in the 
invoice represents the actual cost and charges at which the 
goods are procured by the consignor, with the addition of a 
commission; and the naming of a maximum limit shows that 
the order is of that nature. It would be a positive fraud if, 
having bought the goods at a price including all charges below 
the maximum limit fixed in the order, he, the commission 
merchant, instead of debiting his correspondent with that actual 
cost and commission, should debit him with the maximum 
limit; nor can I doubt that in an action brought against him as 
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an agent for not accounting properly, this extra sum would be 
disallowed. 

“ The contract of agency is precisely the same as if the 
order had been to procure goods at or below a certain price, 
and then ship them to the person ordering them, the freight 
being in no way an element in the limit. But when, as in the 
present case, the limit is made to include cost, freight, and 
insurance, the agent must take care in executing the order that 
the aggregate of the sums which his principal will have to pay 
does not exceed the limit prescribed in his order; if it does the 
principal is not bound to take the goods. If by due exertions 
he can execute the order within those limits he is bound to do 
so as cheaply as he can, and to give his principal the benefit of 
that cheapness. The agent, therefore, as is obvious, does not 
take upon himself any part of the risk or profit which may 
arise from the rise and fall of prices, and is entitled to charge 
commission because there is a contract of agency.” 

He concluded by showing that the defendants, in the case in 
point, had fulfilled this duty as agents by buying in large or 
small quantities from time to time as they were able. 

The case was heard on the ultimate appeal by Lord Chelms¬ 
ford, Lord Westbury and Lord Colonsay, who concurred generally 
in the views expressed by Mr. Justice Blackburn, but decided 
the case on a new ground. Assuming from the difference of 
opinion amongst the judges that the order was one of doubtful 
construction, they considered that was sufficient to exonerate 
the agent for having adopted one of the constructions of which 
the document was fairly capable. This is put by Lord Chelms¬ 
ford (L. R. 5 H. L. 416) thus “ If a principal gives an order to 
an agent in such uncertain terms as to be susceptible of two 
different meanings, and the agent bond fide adopts one of them 
and acts upon it, it is not competent to the principal to repudiate 
the act as unauthorised because he meant the order to be read 
in the other sense of which it is equally capable. It is a fair 
answer to such an attempt to disown the agent’s authority 
to tell the principal that the departure from his intention was 
occasioned by his own fault, and that he should have given 
his order in clear and unambiguous terms.” 
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2. Auctioneers. 

An auctioneer is an agent for the public sale of property. 
According to established usage he is, until the fall of the 
hammer, the agent of the seller alone. On the fall of the 
hammer he becomes the agent for both parties to strike the 
bargain, and is further authorised, as the agent of both parties, 
to do what is necessary to bind the bargain according to the 
Statute of Frauds (see p. 333 and p. 334, ante; Ernmerson v. 
Heelis y 2 Taunt. 38, 48; Benjamin on Sales, 2nd ed. p. 201). 

An auctioneer (properly so called*) of goods has the possession 
of the goods which he is employed to sell; and he has a special 
property in them, by way of a lien over the goods or their 
price, for his charges. He is, therefore, in the absence of a 
stipulation to the contrary in the conditions of sale ( Sykes v. 
Giles, 5M.& W. 645) authorised and entitled, on delivery of 
the goods, to receive payment in money for them, and to sue in 
his own name for payment (Williams v. Millington, 1 H. BL 
81). He has no implied authority to receive payment by bill; 
though, doubtless, it would be held within his authority to 
receive payment by cheque, so as to be a good payment pro¬ 
vided the cheque is duly honoured ( Williams v. Evans , L. R. 
1 Q. B. 352, and see Bridges v. Garrett, L. R. 5 C. P. 45l). It 
has been further held that, having regard to the common 
practice at sales, it is not negligence on the part of an auctioneer 
to accept as a deposit a cheque, which (in the event) was dis¬ 
honoured (Farrer v. Lacy <fs Go., C. A., 1885, Oct. 29,31 Ch. D. 
42). Where the sale is under order of the Court, the auctioneer 
is justified in paying over the deposit to the solicitor, because he 
is the person having the duty to pay it into Court (Brown v. 
Farebrotlier, 1888, Nov. 17, 59 L. T. 822). 

According to Story, p. 107, the auctioneer’s "verbal declara¬ 
tions at the sale, at least where they do not contradict the 
particulars of sale, are admissible against the principal and 
binding on him, as an incident to his authority to sell.” If 
this means that such statements, though in fact unauthorised, 
bind the vendor as being within the scope of the auctioneer’s 
authority, I do not find in the cases any authority for the 

’This qualification is meant to auction, hut are in possession merely 
exclude mere brokers of produce, of samples, the goods not being on 
who frequently conduct their sales the premises where the sale takes 
somewhat in the fashion of an place. Bell’s Comm. Shaw’s ed. 
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proposition. And in a recent case upon a contract for the sale 
of land, it was decided that an unauthorised but not wilful 
misrepresentation by the auctioneer at the time of sale will not 
afford any ground for relief after the completion of the 
purchase (Brett v. Clowser, 5 C. P. D. 376). If it were the 
case that in a sale of goods by auction, the auctioneer had any 
implied authority to warrant, I should have expected to find 
some positive decision to that effect. The negative part of 
Mr. Story’s proposition, namely, that any declaration of the 
auctioneer at the time of sale is inadmissible in evidence to 
contradict the printed particulars or conditions, is clearly borne 
out by the cases, particularly by Gun vis v. Erhart, 1 H. Bl. 
289 ; Powell v. Edmunds, 12 East, 6 ; and Ogilvie v. Foljambe, 
3 Meriv. 53, 65. 

3. Brokers. 

The term broker in its largest sense is applied to a person 
who acts as the medium of negociating and contracting any 
kind of bargain. Thus there are ship-brokers, who are con¬ 
cerned with charter-parties and contracts of affreightment; 
insurance brokers, &c. The term is, however, emphatically 
applied to persons whose business is to negociate and effect 
contracts of sale between merchants. I shall deal with these 
under the name of brokers for sale; and I shall also deal 
particularly with insurance brokers (i.e., brokers for marine 
insurance), and stock brokers. 


Brokers for Sale. 

A broker for sale is an agent to sell or purchase goods for 
another, but he is not, like a factor, intrusted with the 
possession or control of the goods or the documents of title to 
them; and he is not, according to the usual course of business, 
authorised, and is therefore presumed not to be authorised to 
contract in his own name. He has not, even if he has stipu¬ 
lated in lieu of brokerage for a share of the profit, and to be 
liable to a share of the losses, any property in the subject of 
sale {Smith v. Watson, 2 B. & C. 461). Nor is there, by the 
mere fact of employment as a broker, any presumption of a 
general authority. Primd facie he is a special agent (East I 
Co v. Hensley, 1 Esp. 112); but a general authority of limited 
extent may easily be inferred from a course of dealing (Town- 
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send v. Inglis, Holt, N. P. C. 278). There is no presumption 
from the mere employment of a broker that he is authorised to 
receive the price (Baring v. Corrie, 2 B. & A. 137). But if 
the principal chooses to remain undisclosed until the time 
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of payment arrives, the buyer seems entitled to pay the broker 
according to the terms of the contract (Campbell v. Hassall, 1 
Stark. 233, and Morris v. Cleasby, as there cited). 

A broker for sale is described by Mr. Blackburn (p. 81) as A a described by 
“ a person making it a trade to find purchasers for those who Blackburn * 
wish to sell and vendors for those who wish to buy, and to 
negociate and superintend the making of the bargain between 
them and this definition is cited and adopted by Mr. Justice 
Hannen in Mollett v. Robinson , L. R 7 C. P. 84, 97. 

“In practice,” the learned author above cited further ob- Discretion 


serves, “he who employs a broker very often gives him a 

discretion as to the terms on which he is to sell or buy, and How far can the 

when this is the case the broker has to promote an interest same broker ^ ct 

hostile to that of the other side. The vendor seeks to sell dear* parties ' 

the purchaser to buy cheap, and it would be a fraud in the 

broker to undertake to promote at once these opposite interests ; 

the broker therefore cannot act as agent for both parties in 

settling any of the terms of the contract, unless both parties 

agree to submit to him as umpire on some point.” This is 

doubtless correct in law, but I apprehend that in case of a 

broker receiving concurrent orders from a seller, each with a 

limit so as to leave a margin, such orders would be easily 

construed (either with or without evidence of usage in the 

particular trade) as implying an authority to the°broker to 

settle the terms within the limits fairly according to the 

market price at the time. However this may be it is clear 

that no person is justified, either by usage or otherwise in 

representing himself as a broker or agent for a seller or buyer 

and at the same time himself acting as the real buyer or seller 

on the other side (Ex parte Dyster, 2 Rose, 349 ; Rothschild v 

Brockman, 5 Bli. N. S. 165; Waddell v. Blockey 4 O B D 

678; and see judgment of Blackburn, J., in Mollett v. Robinson 

h. R. 7 C. P. 84, a case to be presently more particularly adverted 

to). The learned author above quoted proceeds to note an 

important distinctionBut though in exercising any dis 

cretion as to the terms of the contract, the broker must be 

a^nt for one party exclusively, there is nothing to prevent 

his still being agent for both parties on those points where their 
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interests are the same. The broker who is trusted to sell at 
the best price he can get, must be the vendor’s agent, and his 
only, in settling what the price is to be; but when that is 
agreed upon he may well be the agent for both buyer and 
seller in seeing that the terms of the contract are clearly 
understood and made binding in law.” The principle here laid 
down is exactly borne out by the decision of Thomson v. 
Gardiner (1 C. P. D. 777). 1 2 

An agent for sale who takes an interest in a purchase 
negociated by himself is bound to disclose to his principal the 
exact nature of that interest ( Dunne v. English, L. R. 18 Eq. 
524). 


Presumption 
from usage of 
the market. 


Where a person sends an order to a broker engaged in a 
known and established market or trade, for a deal in that 
trade, he gives authority to the broker to deal according to 
any well-established usage in the market or trade, whether in 
fact known to him or not, provided such usage is fair in itself 
and docs not change the essential character of the brolcers 
employment as such, or of the contract purporting to be 
made by him on behalf of his principalr 

I shall illustrate this principle afterwards in its relation to 
insurance and stockbrokers. In the meantime I refer to the 
case of Mollett v. Robinson (L. R. 5 C. P. 646 ; / C. P. 84, 
reported sub nom. Robinso'/i v. Mollett, L. R. 7 H. L. 802), 
where although there was little divergence of opinion in regard 
to the principle itself, the judges both in the Court of Common 
Pleas and in the Exchequer Chamber were equally divided as 
to the result upon the fact and usage as proved in the case. 
In the Exchequer Chamber (L. R. 7 C. P. 84) three judges 
(Mellor and Hannen, JJ., and Cleasby, B.) drew the inference 


1 The reader on looking up this 
case will doubtless observe that the 
judgment, as reported, as well as the 
rubric, is inaccurately worded. It 
is clear that the doctrine meant to 
be laid down is exactly that here 

stated by Mr. Blackburn. 

2 The principle is stated by Lord 
Chelmsford in Robinson v. Mollett , 
L. B. 7 H. L. 836, as follows:—“ If 

a person employs a broker to transact 
for him upon a market with the 


usages of which the principal is 
unacquainted, he gives authority to 
the broker to make contracts upon 
the footing of such usages, provided 
they are such as regulate the mode 
of performing the contracts, and do 
not change their intrinsic character.” 
I have in the text merely varied the 
statement of the principle, consis¬ 
tently with the authorities, and so 
as to make its application as com¬ 
prehensive as possible. 
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that the so-called brokers were really principals in the trans- 
action; three others (Kelly, C.B., Channell, B„ and Black¬ 
burn, J.,) held that the only effect of the usage proved was to 
release the broker from the duty of establishing privity of 
contract between his employers and to allow him to make the 
contracts between each and himself as sole principal, and that 
this was a lawful transaction provided that, in pursuance of the 
order from one principal (e.g. the buyer), there really was a 
corresponding contract made by the broker with some other 
person as seller, and that the broker was not the real seller so 
as to bring his interest into conflict with his duty. 

On the case being taken to the House of Lords, the balance 
of opinion turned in favour of the view that the brokers really 
acted as principals, and it was held that the alleged usage 
sanctioning such action was so totally at variance with the 
relation between a broker and the person employing him as 
such, that the latter having no notice of the alleged usage 
could not be bound by it (L. R. 7 H. L. 802). On this point I 
may also here quote a passage from the joint judgment of the 
Court of Appeal in the case of De Bussche v. Alt (8 Ch. I) 
286, C. A.)«One matter alleged by the defendant and 
actually supported by evidence, although in argument admitted 
to be untenable, ought not to pass without, notice and reproba¬ 
tion, namely, an alleged custom or practice in the ports in 
which the defendant trades, for an agent for sale with a 
minimum limit himself to take at that limit, and at his own 
option, the thing he is employed to sell. We cannot but 
express a hope that the Court will never again hear of such a 
contention, or have before it such evidence." It may be noted 
at the same time that there is nothing to prevent a person 
having property to sell expressly agreeing with another who 
undertakes to find a purchaser at a certain price, that the person 
so undertaking may get, whether as commission or otherwise 
any further profit he can make out of the property, as remunera- 

cTvm 38- b C A ) findmg 8 pUrChaSer (3for 3' ,rl v - Word, 4 
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When a broker makes a contract within his authority he is „ 

presumably invested with authority both of seller and buyer to ** ' 

see (hat the terms are clearly understood and made bindfng in 
Uw (Blackburn on Sale, p. 82). As to the manner in which 
the contract is to be recorded and made binding the ordinary 
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Much confusion has arisen as to the nature and effect of the 
bought and sold notes used by brokers, and the entries made 
by them in their books. 

u A precise and accurate broker,” says Mr. Blackburn, “ when 
he has made a contract reduces the terms to writing and delivers 
to each party a copy signed by him. 

“ The copy delivered to the seller is commonly called the sold 
note; that which he delivers to the buyer is generally called the 
bought note. Besides these he makes an entry in his book ” 
(Blackburn, pp. 88, 89). 

I have quoted the passage as a neat and, subject to the 
following criticism, accurate description of what takes place. 
The phrases in the first sentence—“ reduces the terms to 
writing” and “delivers a copy” are, however, liable to mislead 
by suggesting that the terms so reduced to writing constitute 
the contract, and that all documents that follow are merely 
secondary evidence of the terms so reduced to writing. This is 
not necessarily, and probably not generally, the case. For 
although a careful broker will doubtless, as soon as he has made 
a contract, make a jotting of the terms as a memorandum for 
his own use and to refresh his memory; and although such a 
memorandum may be presumed to be authorised so as to make 
it evidence by way of admission and (if signed) a compliance 
with the Statute of Frauds; he does not necessarily thereby 
reduce the terms to writing as the medium of consent between 
the contracting 'parties so as to make the writing conclusive 
evidence of the terms. The jotting made by the broker may 
indeed have this authentic character. For instance, if the 
broker instructed to sell goods meets with a buyer, and makes 
a jotting of the sale which is shown to the buyer and assented 
to by him as conveying his meaning, the writing will be 
conclusive of the terms assented to by the buyer; and there 
being in the case supposed a constat of the sellers authority, 
the writing is conclusive and the only primary evidence of the 
terms of the contract. An illustration of this is furnished by 
the facts in Durell v. Evans , 1 H. & C. 174. The memo¬ 
randum and entiy on the counterfoil in that case being made 
in the presence of the parties, constituted the contract in 
writing. It was neither a case of bought and sold notes such 
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as are presently to be mentioned, nor of a mere entry in the 
broker’s book. If the writing, whether a jotting or a mere • 
formal entry, is a mere private act of the broker not com¬ 
municated to the parties, it can have no specific virtue in regard 
to finality. It is in no way essential to the resolve by which 
the contract is completed ; and the reason which makes a 
writing conclusive where it is the common medium of expres¬ 
sion of the intention, is here absent. 

There are several forms of bought and sold notes. The B 
essential varieties (which have been distinguished by Mr. y , 
Blackburn, p. 89 et seq., on a comparison of those occurring in 
the reported cases) may be described as follows:— 

In the most complete form, the note delivered to the seller, Fi 
called the sold note, begins “Sold for A. B. to C. D.and the °° 
bought note begins “ Bought for C. D. of A. B.” Or the sold 
note, addressed to A. B. begins “ I have this day sold for you to 
C. I).,” &c., and vice versd. In each note are then set down the 
terms of the contract; i.e., the goods sold, by qualitative de¬ 
scription and quantity, or (as the case may be) • by specific 
description; the price, date of prompt (or day of settlement), 
and any other terms agreed on: and each note is signed by the 
broker, as thus :—“E. F. broker.” The essential points in this 
form are that the principal on the other side is named in the 
note sent to each, and that the broker’s character as such 
appears as part of his signature. The broker who sends a 
note in this form is not a contracting party, and can neither 
sue nor be sued upon the contract (Fairlie v. Fenton, L. R. 5 
Ex. 169). 

In another form, the sold note begins " Sold for A. B.or, A 
“ Sold for A. B. to our principals,” and is signed “ E. F. broker,” 
being otherwise similar to that in the first form. Here the 
principal purchaser is not disclosed. The corresponding form 
of bought note, where the principal seller is not disclosed, would 
be in the form “ Bought for C. D. &c.” In either case the cor¬ 
relative bought or sold note (as the case may be) may, without 
a variance, contain the names of both principals. 

Where the broker sends a note in the form last mentioned, Di 
it is competent to show that by the usage of the particular thi 
trade, the broker is h im self liable on the contract (Humphrey 
v. Dale, 7 E. & B. 266 ; Dale v. Hvmvphrey, E, B. & E. 1004 • 
Fleet y, Murton, L. R. 7 Q. B. 126; compare Southwell v- 
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Bowditch, 1 0. P. D. 374, where there was no proof of such 
usage); and if such a usage is proved in the case of the buyer’s 
broker not disclosing the name of his principal, his position is 
(except so far as the usage may allow him to discharge himself 
within a certain reasonable time naming a principal who is 
accepted) similar to that of an agent acting on a del credere 
commission from the buyer, that is to say of one who guarantees 
to the seller the solvency of the buyer {Morris v. Cleasby , 4 M. 
& S. 574). 

Another practical difference between tbe two forms above 
mentioned is this, that in the first form the production of one of 
the notes alone (there being no proof of a variance or of the 
non-delivery of the other note), would be sufficient to show 
compliance with the Statute of Frauds. A note in the second 
form would not be a sufficient memorandum, as it would not 
show who both the parties were. 

There is a third form of the bought and sold notes, namely, 
where the note rendered to the buyer is in the form,—“ Sold to 
you by me,” and signed by the broker in his own name, without 
adding the word “ broker.” The effect of this is that the 
broker makes himself a party to the contract, and that he as 
well as his principal can sue and be sued upon it {Higgins v. 
Senior, 8 M. & W. 834, 844), whether his principal has been 
disclosed or not (Calder v. Dobell, L. R. 6 C. P. 486). The 
effect of this differs from the second form above mentioned, 
1st, as to pleading, in that E. F. is liable to be sued not upon 
an implied promise but upon the contract itself; 2ndly, as to 
substance, in that A. B. is not confined to any period for elect¬ 
ing between the responsibility of the principal and broker, but 
may avail himself of the responsibility of both (Calder v. 
Dobell, L. R. 6 C. P. 491). 

The case where the broker makes the contract in the form 
last mentioned is however quite different from the case where 
an agent contracts as principal, holding himself out and being 
permitted by the principal to hold himself out, as the person 
alone responsible to the other party for fulfilment of the con¬ 
tract, and entitled to demand fulfilment from the other. This 
distinction chiefly becomes important in questions of set-off, 

(Warner v. McKay, 1 M. & W. 592; George v. Claggett, 7 
T R 359 * Borries v. Imperial Ottoman Bank, L. R. 9 C. P. 

38). The ground upon which the set-off is allowed is, that the 
agent has been permitted by the principal to hold himself out 
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as the principal, and that the person dealing with the agent has 
believed that the agent was the principal and has acted on that 
belief (Coolce v. Eshelby, 1887, Mar. 15, 12 App. Ca. 271). In 
such a question the difference between a broker and a factor 
consists in this, that, in the case of a factor, the presumption is 
in favour of the agents authority, in effect, to act as principal; 
so that the conditions are satisfied unless the purchaser at the 
time when the set-off accrued had notice that the factor is not 
the principal, and is not authorised to act as such. For I 
apprehend that in the case of a factor it is not necessary that 
the purchaser should believe that he is dealing with an actual 
principal, but only that he deals on the faith of the authority 
by which the factor is empowered to act to all intents and 
purposes as if he were principal. In this view the cases now 
referred to are quite consistent with the authorities in regard to 
factors, particularly Ex parte Dixon , cited on p. 540, ante. 

The following supposed case will illustrate the use of this last 
form of broker’s note, as well as the distinction between the 
contract so made and a contract by a factor who contracts as 
principal:—A mercantile house (A. & Co.) in London dealing 
as commission agents for their connections (X. & Co.) abroad 
are commencing a series of purchases “ to arrive ” of a particular 
commodity, of which, according to the private information of 
X & Co., there is an increasing demand. The credit and re¬ 
sponsibility of X. & Co. is and must remain, in the home 
market, an unknown quantity, and the inconvenience of their 
entering into a contract with persons in this country is so 
obvious as pinmid facie to create a legal presumption that 
A. & Co. have no authority to make them parties to a contract 
in this country {A'i'mMrong v. Stokes , L. R. 7 Q. B. 598, 605 ; 
Hutton v. Bullock , L. R. 8 Q. B. 331; affd. Ex. Ch. L. R. 9 
Q. B. 572 ; Die Elbinger , &c. Go., L. R. 8 Q. B. 313 1 ). A. & Co. 
accordingly go into the market to buy upon their own credit as 
principals and employ a broker for that purpose. For obvious 
reasons A. & Co. do not wish their names disclosed in the 
transaction. The party (seller) who contracts with the broker 
is aware that his principals are likely to be persons of credit 
equal to if not better than the broker’s own. Not being how- 
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ever aware who the principals are, and considering the broker 
to be a person of some credit, the seller is desirous of having 
the broker bound as a party to the contract and stipulates for a 
note in the form last mentioned. The reason of this presump¬ 
tion is absent where a foreign agent for a foreign principal 
contracts with an English house, and in such a case the foreign 
principal has been held entitled to sue upon the contract 
(Maspons y Hcrmano v. Mildred, C. A., 1882, July 7, 9 
Q. B. D. 530, 541). 

I may here remark that when a broker makes a note in the 
form last mentioned the note must be taken, so far as relates to 
the broker’s character as party to the contract, to be the con¬ 
tract itself. Also that where.the broker himself sues upon the 
contract he cannot employ his own signature to the note to 
charge the other party under the Statute of Frauds (Sharman 
v. Brandt, L. R. 6 Q. B. 720). Also that in order to charge 
the principal some evidence of authority to contract in this 
form appears necessary (per Martin, B., in same case, p. 723); 
although probably slight evidence of such authority will be 
sufficient (Blackburn on Sale, p. 94; Kemble v. Atkins, 7 Taunt. 
280; Johnstone v. Usbomrc, 11 A. it E. 549); and a usage in a 
particular trade that a broker may at the request of the seller 
make himself liable in this way, is a reasonable and good usage 
(Cropper v. Cool', L. R. 3 C. P. 194). And here I may also note 
a distinction between the ordinary case of brokers’ notes and 
the case where a document in the form of a bought or sold note 
is signed by the party to be charged himself, although sent 
through the medium of a broker. Such a document is either 
the contract, or at least clear evidence by way of admission of 
the terms of the contract as against the party signing it, and 
the fact of the broker having blundered in making out a note 
purporting to be the correlative sold or bought note is im¬ 
material (Rowe v. Osborne, 1 Stark. 140). 

Were it not that the earlier cases evince so much confusion 
upon the subject, one would say that the object and function of 
the bought and sold notes ordinarily used by brokers is apparent 
from the nature of the case. They inform each of the principals 
of the contract; and they afford to either principal an oppor¬ 
tunity for objecting to the contract purporting to be made by 
the broker, as not within his authority {Hawes v. Forster, 2nd 
trial, 1 M. & R. 3(58) ; or of objecting to the person named as 



BOUGHT AND SOLD NOTES—VARIANCE. 


567 


.1 


buyer if the sale is on credit {Hodgson v. Davies, 2 Camp. 531)*, 
and they further afford the presumption that the contract is 
ratified if no objection is made within a reasonable time (Chap¬ 
man v. Partridge, 5 Esp. 256; Hodgson v. Davies, supra). 
And finally if acquiesced in, the notes, being in identical terms, 
complete a new consensus forming a good contract (and one 
valid within the Statute of Frauds) if there was not a valid 
contract already ( Goom v. Ajlalo, 6 B. & C. 117), and a 
novation of the contract if there was (Thornton v. Charles, 
9 M. & W. 802; Thornton v. Meux, M. & M. 44; Sievevrright 
v. Archibald, per Patteson, J., 17 Q. B. 116). 


If the bought and sold notes materially disagree they nullify 
each other (Thornton v. Kempster, 5 Taunt. 786; Sievewright 
v. Archibald, 17 Q. B. 102). In such a case it has been said 
there is no contract. 2 If indeed the bought and sold notes 
differ, there are great difficulties in the way of proving a 
contract. Yet the general tenor of the judgments in Sieve¬ 
wright v. Archibald (17 Q. B. 102), and particularly of Erie, J., 
and Patteson, J., appears to bear out the view that parol 
evidence of the contract would have been admissible if the 
Statute of Frauds had been otherwise satisfied. The opinion of 


1 In this case, which was tried in 
London before Lord Ellenborough 
and a special jury, Lord Ellen¬ 
borough was at first inclined to 
think the contract absolute unless 
the broker’s authority was limited 
by a wiring of which the purchaser 
had notice. The gentlemen of the* 
special jury said that unless the 
name of the purchaser has been pre¬ 
viously communicated to the seller, 
if the payment is to be by bill the 
seller is always understood to reserve 
to himself the power of disapprov¬ 
ing of the sufficiency of the pur¬ 
chaser and annulling the contract. 
Lord Ellenborough allowed that this 
usage was reasonable and valid. But 
he clearly thought that the rejection 
must be intimated as soon as the 
seller has had time to enquire into 
the solvency of the purchaser. Five 
- days seemed to him a longer period 
than the exigency of commerce 


would permit. So thought the jury, 
and found for the plaintiff. 

2 Per Gibbs, C.J., in Gumming v. 
Roebuck, Holt N. P. C. 172; per 
Lord Abinger, C. B., in Thornton v. 
Charles , 9 M. & W. 805, 809 ; per 
Lord Denman, C.J., in Gregson v. 
Ruch, 4 Q. B. 737; per eundem at 
nisi prius , Tovmend v. Drakeford, 1 
Car. & K. 20. By the judgment in 
Freeman v. Loder , delivered by Lord 
Denman, it is also implied that the 
notes were the contract. In a case 
of APCaull v. Strauss,• tried by Mr. 
Justice Stephen in 1883, where a 
broker employed by the seller alone 
had effected a contract by means of 
a note the terms of which were 
accepted by the purchaser, the judge 
held that a variance between this 
note and a note which the broker 
sent to the seller was immaterial. 1 
Cababd & Elba, 106. 


* f 

v . * 

< •. -• 
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2 ^ Eile, J., contains an exhaustive analysis of the cases bearing on 

-i T J- - the point, and a powerful argument to the effect that the 

disagreement of the bought and sold notes is not inconsistent 
with the existence of a contract. And there is nothing in the 
other judgments delivered in this case to detract from the 
weight of this argument, although the judgment of Lord 
Campbell, C.J. (concurred in by Wightman, J.), states that the 
evidence in the particular case pointed to an intention that the 
notes should constitute the contract, and that it would be 
difficult in the face of this to set up a parol contract. It is at 
least certain that a contract made by correspondence is none 
the less binding because there is afterwards an exchange 
between the brokers of bought and sold notes in terms not 
warranted by the authority of the buyer [Heyworth v. Knight, 
17 C. 13. (N. S.) 298). And even a special custom to contract 
by bought and sold notes, of which there appears to have been 
some evidence in Cowic v. Remfry (5 Moo. P. C. 232), can 
hardly derogate from the effect of what would otherwise be 
a good mercantile written contract (see remarks of Willes, J., 
on Coivie v. Remfry in Heyworth v. Knight , 17 C. B. N. S. 
29S and 310, and note pp. 310, 311, from, which it appears that 
the dissentient judge in Cowie v. Remfry was Pemberton 
Leigh). The main point decided in Sievewright v. Archibald, 
and in which the judgment of Erie, J., was overruled by the 
majority of the Court, consisting of Campbell, C.J., Patte- 
son and Wightman, JJ., was this, that where the bought and 
sold notes or either of them are relied on to satisfy the Statute 
of Frauds a material variance between them is fatal. Until a 
variance is shown it is presumed that the bought and sold notes 
correspond so that the production of one of them containing all 
the terms of the contract is primd facie sufficient to satisfy the 
Statute of Frauds; the presumption then being that the other 
note was duly delivered and that it corresponded with the one 
produced ( Ilawes v. Forster, 1 Mood. & Rob. 368, 371; Parton 
v. Crofts , 16 C. B. N. S. 11). It may be inferred from the de¬ 
cision in Sievewright v. Archibald , that if the non-delivery of 
one of the notes were proved, the statute would not be satisfied, 
unless the delivery had been dispensed with by the party to 
whom it should have been delivered as in Humphries v. 
Carvalho (16 East, 45 ; Blackburn on Sale, p. 101). 

An apparent variance may be sometimes explained by 
evidence of mercantile usage showing the meaning of the 
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terms to be such as to render the difference of language 
immaterial {Bold v. Rayner, 1 M. & W. 343). This must 
of course be within the limits of the general principles which 
admit evidence of mercantile usage in the construction of docu¬ 
ments. Parol evidence has also been admitted to explain 
an apparent variance by showing that certain terms as to 
deposit and discount contained at the foot of the bought and 
sold notes were not employed to express terms of the con¬ 
tract between seller and buyer, but as memoranda of certain 
terms of the broker’s employment as between him and bis 
principals respectively ( Kempson v. Boyle , 3 H. & C. 765). 
And where the broker had delivered bought and sold notes but 
that delivered to the defendant was unsigned, and the defendant 
kept it three weeks and then objected not that he did not 
make the contract bat that the note was unsigned, this was 
held evidence against him of the contract and of his employ¬ 
ment of the broker, and the note delivered to the plaintiff 
having been in identical terms and signed by the broker, was 
held sufficient to bind the defendant by the statute {Thomson 
v. Gardiner , 1 C. P. D. 777). 

On the view taken in the preceding pages of the true function 
of the documents issued by the broker, little importance can be 
attached to the formal entry in the broker’s book. 1 At one time 
it was held that the entry was the contract {Reyman v. Neale, 
1809, 2 Camp. 337 ; Henderson v. Bamiwell, 1 Y. & J. 387) ; 
but this opinion was gradually altered and finally abandoned 
under experience of the views entertained by merchants 


Part VIII. 
§ 2 . 




Entry in broker’s 
book not the 
contract. 


‘ To understand the effect of the 
cases upon this point it must be 
mentioned that by certain statutes 
and regulations now virtually re¬ 
pealed by the “London Brokers’ 
Relief Act, 1870,” it was laid down 
that every broker in London “ shall 
keep a book or register, intituled 
‘the Broker’s Book,’ and therein 
truly and fairly enter all such con¬ 
tracts, bargains, and agreements on 
the day of making thereof, together 
with the Christian and surname at 
full length of both the buyer and 
seller, and the quantity and quality 
of the articles 6old or bought and 
the price of the 6ame, and the 


terms of credit agreed upon, and 
deliver a contract note to both 
buyer and seller, or either of them, 
upon being requested so to do, 
within twenty-four hours after 
such request, respectively contain¬ 
ing therein a true copy of such 
entry: And shall, upon demand 
made by any or either of the 
parties, buyer or seller, concerned 
therein, produce and show such 
entry to them or either of them, 
to manifest and prove the truth 
and certainty of such contracts and 
agreements.” Blackburn on Sale, 
pp. 85, 86. 
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(Hodgson v. Davies , 2 Camp. 531 ; Goom v. Ajialo, 1826, 6 
B. & C. 117; Thornton v. Meux, 1826, M. & M. 44, where 
Abbott, C.J., retracted an opinion previously expressed by him 
in Grant v. Fletcher , 5 B. & C. 436 ; Hawes v. Forster , 1834, 
1 Mood. & Rob. 368). It must be admitted that the old 
opinion is apparently adhered to by strong dicta in the judg¬ 
ment of Campbell, C.J. (concurred in by Wightman, J.), 
delivered in the case of Sievcwright v. Archibald (17 Q. B. 
124) ; and a similar opinion is maintained by Mr. Benjamin 
in his book on Sale (2nd ed., p. 221). In marshalling his 
authorities for it I think Mr. Benjamin erroneously claims that 
of Patteson, J., in his judgment pronounced in Sievcwright v. 
Archibald; and I think he omits to give due weight to the 
mercantile evidence given in the 2nd trial of Hawes v. Forster, 
which was held for the express purpose of ascertaining the 
usage. Now although it may be inferred from the judgment 
of Patteson, J., in Sievcwright v. Archibald (17 Q. B. 116), that 
the Court were by no means prepared to accept the verdict in 
Halves v. Forster as settling in point of law that the bought 
and sold notes were the contract , the evidence (being all one 
way) and the verdict must be taken as conclusive in point of 
fact that there was no mercantile usage that the entry in the 
brokers book constituted the contract. Now the only argument 


brought forward to control this negative weight of mercantile 
custom was the then subsisting regulation (by statutory autho¬ 
rity) concerning the broker’s book and the duty of the broker 
to enter the contract in it. The statutory force of that regu¬ 
lation having been abrogated, there is now neither statute nor 
custom, as there certainly appears no presumption from the 
nature of the thing, to warrant the assertion that the entry in 


ie broker’s book is the contract. 

Whether or not the entry in the broker’s book is evidence of 
e contract is a much more difficult question. In Thoi'nton v. 
f eux (1827), at nisi prius, Abbott, C.J., refused to receive the 
'oker’s book as evidence. In this he appears to have been 
fluenced by the view that the bought and sold notes are the 
n tract and doubtless also by the inconvenience, which on a 

illateral question was pointed out by him in Goom v. Ajialo, 
B & C 117, of making the contract depend upon some 

Avate act of which neither of the parties to it would be 
i formed In a later case, Thornton v. Charles (1842), 9 M. 
W 80° 807 80S, Parke, B., said, “ I apprehend it has never 
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been decided that the note entered by the broker in his book 
and signed by him would not be good evidence of the contract 
so as to satisfy the Statute of Frauds there being no other . . . 
or . . . that if the bought and sold notes disagree and there 


be a memorandum in the book made according to the intentions 
of the parties, that memorandum signed by the broker would 
not be good evidence to satisfy the Statute of Frauds.” Lord 
Abinger, however, who had in the course of the argument thrown 
out an opposite view said, “ I adhere to the opinion given by 
me that when the bought and sold notes differ materially from 
each other, there is no contract unless it can be shown that the 


broker’s book was known to the parties,” adverting doubtless to 
the same inconvenience as that pointed out by Abbott, C. J., in 
Goom v. AfLalo (6 B. & C. 117). The view favoured by Mr. 
Blackburn (on Sale, p. 114), is that this consideration of the 
inconvenience of making the terms of the contract depend on a 
private act of the broker’s ought to turn the scale, but he thinks 
the point must remain doubtful until there is a decision of a 


Court of Error upon it. That is to say he thinks it would 
require the decision of a Court of Error to outweigh the dicta 
of Parke, B., above cited. It is to be observed that since the 
publication of Blackburn on Sale, one ground of the refusal in 
'Thornton v. Meux to admit the broker’s book as evidence, 
namely the notion that the bought and sold notes are the 
contract , has been cut away by the judgments in Sievewrigkt v. 
Archibald. 


In the Irish case of Richey v. Garvey (1847), 10 Ir. Law Rep. 

544, a note made by the broker two days after the contract and 

not sent to either party, was admitted to satisfy the Statute of 

Frauds; there being, apparently, satisfactory parol evidence of 
the contract. 


Part VIII. 



In the apparent conflict of authority upon the question, I SmWethatit 
submit the following solution. The entry can only be evidence us 
between the parties, if the broker had authority to make and evidence, 
sign it from the party to be charged (. Pitts v. Beckett, 13 M. & 

W. 763). Of that authority there can hardly be any direct 
evidence. It can only be presumed from the fact that he had 
authority to make and did make the contract. To use the 
entry as evidence of the contract would be reasoning in a circle, 
and where propounded as the only evidence, or as evidence to* 
decide in case of variance between the bought and sold notes 
common sense counsels its rejection. But, if the terms of the 
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contract are proved aliunde , whether by parol evidence or 
otherwise, and agree with the entry made and signed by the 
broker, there is then a constat as to his authority to make and 
sign it. For the broker being employed to make the contract, 
would be authorised to do what is necessary to make it binding, 
according to the principle above stated, p. 334, ante. 'The entry 
so corroborated may then be fairly admitted to satisfy the 
Statute of Frauds (.Richey v. Garvey, 10 Ir. L. Rep. 544; 
Thomson v. Gardiner , 1 C. P. D. 777). This reasoning will 
apply equally to such a jotting as mentioned above (p. 562, 
supra), as to any more formal entry such as was formerly 
required by the regulations in the case of brokers in the City 
of London. The solution of the question here proposed appears 
hardly inconsistent with the dicta of Baron Parke in Thornton 
v. Charles ; it is consistent with the admission of the broker’s 
note in the Irish case of Richey v. Garvey; and it justifies the 
rejection of the broker’s book as evidence by C. J. Abbott, in 
Thornton v. Meux. 

0 

In regard to the earning of his commission by the broker, the 
criterion is, generally speaking, the making of a contract. And, 
as a general rule, the commission is earned by the broker by 
whose intervention the parties are brought together in the 
matter which results in a contract, although he is not actually 
employed at the time the bargain is struck (Wilkinson v. 
Martin, 8 C. & P. 1, 5 ; Burnet v. Bouch, 9 C. & P. 620; 
Russell on Agency, p. 130 et seq.; Walker v. Birrell, 1884, 11 
C. of S. Cas. Sc., 4th Series (Rettie), p. 369. As to house 
agents, see Marshall v. Clements, L. R. 9 C. P. 139 ; Toulmin 
v. Millar, H. L., 1888, 58 L. T. 96; Lumley v. Nicholson, 1886, 

34 W. R. 716). 


Insurance Brokers. 

According to the practice in this country, marine insurance is 
usually effected through the agency of insurance brokers, who 
are common agents between the underwriters and the insured. 
As a-ent for the insured, the broker effects the policy; and as 

acrent for the underwriters he receives the premium, and delivers 

and sometimes subscribes the policy. He has a right of retention 
or lien upon the policy for the premium which he has paid or is 
liable to pay for it (Fisher v. Smith, 4 App. Ca. 1). 
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In regard to his authority as agent for the underwriter it has 
been held that to prove authority of the agent to subscribe a 
policy or sign a memorandum of alteration upon it, primd facie 
evidence is afforded by showing that the underwriter had before 
paid losses in accordance with instruments similarly subscribed 
or signed ( Haughton v. Eubank, 4 Camp. 88; Brocklebanh v. 
Sagi'ue, 5 Carr. & P. 21). It has been also ruled by Lord 
Ellenborough that where a broker has authority to subscribe a 
policy he has authority to adjust the loss on it (Richardson v. 
Anderson, 1 Camp. 43, note a). It has been decided that he 
has, in the absence of a proved usage, no general authority to 
pay a loss (Bell v. Auldjo, 4 Dougl. 48). But where the broker 
has been in the habit of settling losses for the underwriter, 
which the latter has afterwards paid; this would probably be 
evidence of such an authority; and it has been held to be 
sufficient evidence of an authority on behalf of the underwriter 
to refer a dispute concerning such loss to arbitration (Goodwin 
v. Brooke, 4 Camp. 163). 

In regard to his authority on behalf of the insured, the 
broker has, by the established usage, general authority to effect 
a policy in his own name on behalf of his principal, and he can 
of course sue in his own name upon the policy so effected 
(Russell on Agency, 2nd ed., p. 53 ; Provincial Insurance 
Go. of Canada v. Leduc, L. R. 6 P. C. 221, 224; Lloyds' v. 
Haiper, 16 Ch. D. 290, 321). This does not prevent the 
application of the ordinary rule already adverted to in regard to 
agents generally and particularly brokers for sale (p. 564, ante; 
Colder v. Dobell , L. R. 6 C. P. 486), that the principal, hitherto 
undisclosed, may sue on the contract made in the agent’s name, 
subject to any defences or equities which without notice may 
exist against the agent (Browning v. Provincial Insurance 
Co. of Canada, L. R. 5 P. C. Ap. 263). It is the duty of the 
broker to state all material facts and the latest intelligence 
concerning the ship insured, and the principal is responsible for 
his doing this, so that the policy is avoided if a material fact is 
concealed by the broker, although the latter may have thought 
it immaterial (Shirley v. Wilkinson, 1 Dougl. 306 note). It is 
also within the broker’s general authority, the policy being left 
or placed in his hands, on behalf of the insured, to adjust and 
receive payment in money of any return of premium or any loss 
on a policy which he has effected (Shee v. Clarkson, 12 East 
507, 511; Todd v. Reid, 4 B. & Aid. 210; RusseU v. Banalev 
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4 B. & Aid. 395, 399 ; Sweeting v. Pearce , 7 C. B. N. S. 449, 
480 ; Russell on Agency, p. 57). In a number of cases, evidence 
lias been given of a usage at Lloyds’ for the broker and under¬ 
writer between whom there are running accounts, to settle a 
loss by setting off premiums due on other policies made by the 
same broker with the underwriter, so that the amount set-off is 
considered and treated as a payment. In all the earlier cases 
it was held that such a usage was not binding on the assured. 
In Todd v. Reid (4 B. & Aid. 210), it was broadly laid down by 
the Court of King’s Bench, that no usage could sanctiou such a 
practice. In Russell v. Bangley (4 B. & Aid. 395), a similar 
usage is set up, but the Court did not regard the facts as con¬ 
sistent with the view that the underwriter was released, parti¬ 
cularly as his name was not struck off the policy. In Bartlett 
v. Pentland, in 1830 (10 B. & C. 760), evidence was given of the 
usage, which I here quote, as being at least clear and intelligible. 
The usage, as here stated, is “ That when a policy is adjusted 
payment is made at the expiration of a month, at which time 
the broker’s account is credited with the amount of the loss, and 
if the premiums due fell short of such amount the balance is 
paid to the broker in cash. If at the time of adjustment, the 
amount of premiums due from the broker to the underwriter 
exceeds the amount of the loss, it is usual for the underwriter 
to strike his name off the policy at the time, but the broker is 
not credited till the end of the month, it being considered 
that during the interval the assured may call for the money 
from the underwriter.” In this case the insurer resided at 
Plymouth, and it was proved that he was not in fact acquainted 
with the usage. It was decided, in effect, that the underwriter 
was not released unless there was something to show that the 
insured had assented to his release; or at least that he was 
cognizant of the alleged usage. In the case of Scott v. Irving , 
six years later (1 B. & Ad. 609), where the insured resided in 
Glasgow, the decision was to a similar effect. At length in 
Stewart v. Aberdein (4 M. & W. 211, 228), where a set-off was 
pleaded in accordance with the above-mentioned usage, of which 
evidence was again given, and it also appeared that the plaintiff 
had for several years employed the brokers as his agents in 
London for effecting insurances, and it was stated that the 
custom was generally known in Liverpool, where the plaintiff 
carried on his business; it was held that there was sufficient 
evidence of a custom between the brokers and underwriters 
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to make settlements in account by taking credits as payments, 
and also of the knowledge of the plaintiff of such a custom and 
of his authority to the brokers to settle with the underwriters. 
The set-off claimed was allowed accordingly. But in Sweeting 
v. Pearce (7 C. B. N. S. 449, 9 C. B. N. S. 534), where it was 
admitted that the plaintiff (who was a shipowner in London) 
did not in fact know of the usage in question, though it was 
found by the jury that the usage was generally known to 
merchants and shipowners :—it was held by the Court of 
Common Pleas, and on appeal by the Exchequer Chamber, 
that the plaintiff could not be bound by the usage. Several 
of the judges in the Exchequer Chamber express the opinion 
that the usage proved is unreasonable ; and assume that the 
decision in Stewart v. Aberdein was based on the view that 
the plaintiff not only knew of the usage but assented to the 
settlement of accounts on that footing. It is, moreover, 
observed by Cockburn, C.J., that the evidence of tho plaintiff’s 
knowledge in Stewart v. Aberdein was unsatisfactory. 

It was formerly necessary, under 25 Geo. III. c. 44, for a 
person residing in Great Britain who made or caused to be made 
a policy of insurance upon his interest in any ship or goods to 
insert in the policy, either his own name as the person interested, 
or the name of the person who effected the policy, as the agent 
of the person interested. But the statute 28 Geo. III. c. 56 
repealed this and enacted instead to the effect that it should 
not be lawful for any person to make or cause to be made a 
policy on ship or goods without inserting in the policy the name 
or usual style and firm of one or more of the persons interested ; 
or instead thereof, the name or style and firm of the consignor 
or consignee; or of the person residing in Great Britain who 
shall receive the order for and effect such policy of assurance, or 
of the person who shall give the order or direction to the agent 
or agents immediately employed to negociate or effect such 
policy. Under the last-mentioned statute the broker who effects 
the policy need not describe himself as agent (Bell v. Gilson, 1 

B. & P. 345, and de Vignier v. Swainson, cited in note to same 
case at p. 346; Russell on Agency, p. 53). 

It is a well understood practice between insurance brokers and 
underwriters in London for the latter to give the broker, besides 
his commission of £5 per cent., a gratuity or allowance of 12 
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per ceut. on the profits ascertained at the end of the year; and 
the broker has been held entitled to retain this allowance, 
without accounting for it to his principal, although not stated in 
the accounts, and alleged by the latter to be received without 
his knowledge ( Great Western Insurance Co. v. Cunliffe, L. R. 
i) Ch. 525). 

Stock-brokers. 

I shall consider stock-brokers (or more properly speaking 
stock and share brokers), particularly in relation to the usages 
of the London Stock Exchange. If the length at which I 

o o 

discuss this subject appears disproportionate, this is owing to 
the peculiar nature of the usages themselves, and the minute¬ 
ness with which they have been investigated in the cases before 

w o 

the Courts. 

According to the general principle already laid down (p. 560, 
ante), when a stranger gives an order to a broker who is a 
member of the London Stock Exchange to buy or sell shares he 
gives him authority to make a contract on the footing of the 
usages of that market, provided such usages are fair —that is to 
say not calculated for the benefit of members at the Expense of 
the outside public—and provided they do not alter the essential 
character of the contract purporting to be made by the broker 
on behalf of his principal. The most important and difficult 
cases which have been discussed in the Courts in regard to these 
usages are those which relate to the liability on shares in 
companies sold on the Stock Exchange. 

In a contract for the sale of property involving liabilities, it 
is generally presumed to be the intention that the buyer, while 
taking all the advantages of ownership, is to accept the liabilities 
and relieve and indemnify the seller therefrom. The sale of 
shares in undertakings and companies involving liability is, as I 
shall presently show, no exception to this; but the question who 
is the person to be fixed with the liability on shares sold in the 
usual manner on the Stock Exchange has undergone much 

consideration. 

The immediate buyer from the broker is most commonly 
another member of the Stock Exchange, who, dealing on his 
own account for the profit on the turn of the market is called a 
jobber as distinguished from a broker. The contract between 
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these two is of course made on the footing of the usage of the 
Stock Exchange, and will be binding between them according to 
such usage; it being the basis of all dealings on the Stock 
Exchange that members are responsible to each other as 
principals on the contracts made by them whether on their own 
account or on account of others. 


Part VIII. 
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The express contract, which is usually made verbally between Nature of their 
the broker and the jobber,-is simply to sell so many shares of a contract * 


certain description at a certain price. It may be expressed, but 
if not expressed would be understood that the sale is " for the 


account,” meaning for settlement at a certain date which is well 
known to members, there being two fixed dates in each month 
known as settling-days. The seller is informed of the contract 
by a memorandum or contract note furnished to him by the 
broker, and stating that the broker has sold for him “ for the 
account,” or "for settlement,” (specifying the date of the 
settling-day) a certain number of shares of the specified 
description at so much per share, stating the total amount of 
purchase-money and deducting the commission. 

According to the usage of the Stock Exchange as interpreted According to the 
by the decisions, the meaning of the contract, from the point of usage ' 
view of the jobber, has been stated to be as follows :—"I (the 
jobber) agree with you (the seller) that on the settling-day I 
will either myself take and pay for the shares, or I will, on the 
previous day' furnish you with the name of another person who 
will agree with you to take a transfer of the shares, and will 
pay for them, and if you desire to enquire into the responsibility 
of that person you shall have a limited number of days to do 
so ”(NicJcaUs v. Meri'y , L. R. 7 H. L. 530, per Lord Chancellor 
(Cairns), 541; cf. Grissell v. Bristowe, L. R 4 C. P. 46, and 
Maxted v. Paine, 2nd action, L. R. 6 Ex. 132). 

In order to simplify the description of the usage 1 shall take 
a simple case, and suppose the jobber who buys the shares in 
the first instance from the seller’s broker to sell them in one lot 
to another broker acting for a buyer. On the ticket day, the 
buyer’s broker, in token of his “ taking up ” the shares, hands 
to the jobber a ticket containing the name of the buyer and the 
number of shares bought, and the jobber passes this ticket to 
the seller’s broker, who thereupon makes out a transfer of the 


1 The day fixed for giving the 
name is called the u ticket day ” or 

C.S.G. 



“ name day,” and is the day before 
the “settling” or “account” day. 
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-? —-- execution by his principal of the transfer, the usual course is 

for the seller’s broker to hand over the transfer to the broker of 
the buyer named on the ticket on receiving from him the price 
expressed in the transfer, any difference in price being settled 
between the jobber and the broker (Griawll v. Bristowe, L. R. 
4 C. P. p. 51). 

Having thus for simplicity described a case where the shares 
sold are bought in a single and entire lot and comprised in a 
single ticket, I proceed to the more complex (and commoner) 
cases. As purchases of shares by persons intending to hold 
them are commonly made quite irrespective of the sales by 
shareholders, it is not to be expected that a ticket issued by a 
buyer should exactly correspond to the lot sold to the jobber. 
In order to facilitate dealings it is, by the usage, competent to 
the jobber (who I still suppose to be the immediate purchaser 
from the seller’s broker) to split up the lot so bought by him 
into parcels, according to the tickets which may happen to have 
been passed to him, and to appropriate to each parcel the name 
on the corresponding ticket. This he does by passing the 
several tickets to the seller’s broker, and the parcel represented 
by each ticket passed by him is then separately dealt with, in 
the manner above described. 

Further, instead of being passed from the broker of the 
buyer through the hands of a single jobber to the broker of the 
seller, the ticket may pass through the hands of several members 
of the Stock Exchange, and may be “ split ” by any holder 
(which is done by keeping in his possession the original ticket and 
passing copies of it filled in respectively with smaller amounts 
making up in the aggregate the number of shares in the 
original ticket) with the result that the member who last 
receives the ticket or “ split ” settles the transaction with the 
member who issued the ticket, in the manner above stated. 

A broker who sells shares for his employer for the settling- 
day will, in the ordinary course of business above described, 
receive, on the ticket day, a ticket or tickets corresponding to 
the shares sold ; and he has the intervening period until the 
last day of transfer (10 days later) to get the transfers executed 
by his employer, and (if desired) to make enquiries as to the 
names on the tickets. But there is nothing to prevent tickets 
being passed on from one member of the Stock Exchange to 
another, after the ticket day and up to the last day allowed for 
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transfer. In every case the ultimate holder of the ticket is 
liable according to the rules of the Stock Exchange, to deliver 
transfers according to the ticket, and entitled upon due delivery, 
to receive payment from the issuer of the price mentioned in 
the ticket: and upon settlement of these obligations between 
the persons so ultimately liable, or upon the relation being duly 
constituted between them and the lapse of a certain period 
without any reclamation being made, all the intermediate con¬ 



tractors, being members of the Stock Exchange, are discharged. 

The Courts have in effect held that what is thus imported by Legal effect of 
usage into contracts made on the Stock Exchange is not unfair ^in^toThe 
to the outsider, nor such as to change the essential character of decisions, 
the contracts. They have decided that when the jobber who 
is buyer in the first instance, has passed to the seller’s broker a 
ticket giving the name as buyer of a person who has agreed to 
take the shares, or a parcel of them, and the buyer’s broker has 
in due course paid for the shares and taken from the seller’s 
broker the share certificates and transfers executed by the 
seller in favour of the person whose name is on the ticket 
as buyer, then the jobber (having settled all differences of 
purchase-money according to his original contract) is discharged 
so far as relates to the parcel of shares so dealt with ( Gh'issell v. 

Bi'istowe, L. R. 4 C. P. 36 ; Coles v. Bristmve, L. R. 4 Ch. 3 ; 

Maxted v. Pa-me, 2nd action, L. R. 4 Ex. 203,6 Ex. 132). But, if 
the name given by the jobber is that of a person who has not 
agreed to take a transfer ( Maxted v. Paine , 1st action, L. R. 4 
Ex. 81), or of an infant, who has no capacity to contract ' 

(Merry v. Nickalls , L. R. 7 Ch. 733; Niclcalls v. Merry, L. R. 

7 H. L. 530), then he is not discharged, but is liable as if he 
had agreed to take the shares absolutely. It was also decided 
on the appeal in Sheppard v. Murphy (2 Ir. Rep. Eq. 500) 
that a settlement made according to the usage above mentioned 
between the ultimate holder of the ticket (who was himself the 
seller) and the issuer of the ticket (being the broker who had 
by the instructions of the person named in the ticket bought 
the shares in respect of which the ticket was issued), created 
a privity between the seller and the employer of the broker 

as purchaser; so that the latter was bound to indemnify and 
relieve the former. 


Having thus sketched the salient points of the decisions Tho demons 
based on the usage of the Stock Exchange, I must, in order ortl ® r 
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Shaw v. Fisher. 


Taylor v. Stray. 


fully to explain the ratio decidendi as well as to show more 
completely the effect of the decisions, give some details of the 
cases in their order of date. 

In Sutton v. Tatham (1830, 10 Ad. & El. 27) the general 
rule was laid down that a person employing a broker on the 
Stock Exchange must be taken to authorise his acting in 
obedience to the rules of the Stock Exchange. The circum¬ 
stances were that the defendant having only fifty shares, by 
mistake ordered the broker (the plaintiff) to sell 250, and, 
default having been made in delivery of shares the purchaser’s 
broker bought in shares and charged the plaintiff with the 
differences and commission which the latter paid in accordance 
with the rules of the Stock Exchange. The plaintiff was held 
entitled to recover these payments from the defendant his 
employer. The general rule is also applied in Marker v. 

Edwards , C. A., 22 Nov., 1887 (57 L. J. Q. B. D. 147), a simple 

case relating to a dividend. 

In Wynne v. Price (1849, 3 De G. & S. 310) by decision of 
Vice-Chancellor Knight Bruce, a privity was established 
between the plaintiff' who was the seller of shares in a railway 
company, and the defendant who was the broker of the ulti¬ 
mate purchaser, and who (his principal not being ready) had 
agreed with the jobber to take the shares, and had received 
from the seller’s broker a transfer to himself executed by the 
seller, and paid to the seller’s broker the agreed-on price of the 
shares: and the defendant was ordered to execute the transfer 
and deliver it to the secretary of the company for registration, 
to pay the calls made since the sale and to indemnify the seller 
against future calls. 

Shaw v. Fisher (1855, 5 D. M. & G. 596) is a decision of 
Lord Cranworth’s, which, though not based on Stock Exchange 
usage, may be here appropriately mentioned. Shaw sold 
certain railway shares to Fisher , who sold them again to one 
Caermichael. Shaw executed a transfer to Caermichael, who 
afterwards absconded. Shaw filed a bill for specific per¬ 
formance against Fisher, and a decree was made; but ulti¬ 
mately, after an enquiry into the title, the defendant succeeded 
on the ground that Shaw having executed a transfer in favour 
of Caermichael, who might at any time come in and register it, 
could not make a title to the shares so as to carry out the 
contract with Fisher on which the bill was founded. 

In Taylor v. Stray (1857, 2 C. B. N. S. 175), a case arising 
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out of the failure of the Royal British Bank, the plaintiff was a 
broker on the Stock Exchange who had in accordance with the 
rules of the Stock Exchange paid the purchase-money of shares 
which his principal (the defendant) declined to take or pay for, 
and he brought the action to recover the money so paid. The 
stoppage (which resulted in bankruptcy) of the bank occurred 
between the date of the sale of shares and the day fixed for 
settlement. It was proved that the Bank refused to prepare a 
transfer, and there was some evidence that they, as a general 
rule, declined to recognise transfers after the failure, and this was 
insisted on in argument as a ground why the plaintiff could not 
have been compelled to pay. The seller had however tendered 


transfers duly executed, and it was shown to be the rule of the 
Stock Exchange that on such tender the member of the Stock 
- Exchange making the contract for the purchaser is bound to pay. 
The Court, consisting of Cresswell, J., Crowder, J., and Willes, J., 
held that the plaintiff was entitled to recover. Cresswell, J., 
in his judgment, observed that the only question of difficulty 
was whether the seller could be said to have tendered the 


things he contracted to sell. This question he, as well as Mr. 
Justice Crowder, decided in the affirmative. Willes, J., based 
his judgment on the ground that whatever might be the rights 
as between buyer and seller, the broker having been compelled 
to pay according to the course of business of the market, was 
entitled to recover from his principal the money so paid. 

This judgment was affirmed in the Court of Error (before 
Lord Campbell, Lord C. Baron Pollock, Coleridge, J., Erie, J., 
Crompton, J., and Bramwell, B.), without hearing counsel for 
the respondents. 


Subsequently, and in regard to the same transaction, the pur¬ 
chaser Stray brought an action against the seller Russell for a 
return of the purchase-money, and, it was decided both in the 
Queen’s Bench and, on error, in the Exchequer Chamber, that he 
could not recover (Stray v. Russell, 1 E. & E. 880, 916, Ex. Ch.). 
The contract, says Lord Campbell (1 E. & E. 901), as interpreted 
by the usage of the Stock Exchange, is to sell and deliver 
genuine transfers and certificates, with the interests and rights 
which they convey. In the judgment of the Court of Error it 
is said,—“ construing the contract by the usage of the Stock 
Exchange, subject to which it was made, there was no under¬ 
taking by the vendor of the shares to obtain, absolutely, the 
consent of the directors to the transfer.” The plaintiff’s case 
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Walker's ease. 


Bcrmuvjliam v. 
Sheridan. 


was also held to fail because, as he in the first instance declined 
to take the shares, it was not shown that the failure to carry 
out the transaction was owing to the action of the directors. 
In the report of this case (1 E. & E. 901) we find also a 
reference to an important observation of C. Baron Pollock in 
the Court of Error in Taylor v. Stray , that what the purchaser 
was to get was not an assured transfer into bis own name but 
theyw.s disponendi. 

In London Founders Association v. Clarice , C. A., from 
Q. B. D., 1888, Mar. 5 (20 Q. B. D. 576), the purchaser and 
transferee, on refusal by the directors to register him, brought 
an action against the vendor to recover the price of the shares. 
The Court of Appeal, following the authority of Stray v. 
Russell , and on the grouuds primarily above mentioned, 
affirmed the decision of Mr. Justice Stephen dismissing the 
action. 

In two applications (Ex parte Walton and Ex parte Hue, 
3 Jur. N. S. 353) made before V.-C. Kindersley, arising also 
out of the failure of the Royal British Bank, he refused to 
strike off the name of the vendor from the list of contributories, 
but this decision was given expressly without prejudice to any 
right of indemnity which the vendors might have against their 
vendees. The same judge gave a similar decision in regard to 
shares in Overend, Gurney & Co. in Walkers case, L. R. 2 
Eq. 554. 

Bermingliam v. Sheridan (1864, 33 Beav. 660) is a case 
which though not arising out of a contract made on the Stock 
Exchange, has been so frequently referred to in the cases now 
under discussion, as to require some comment. The plaintiff 
being the registered owner of 1,000 £5 shares in a life assurance 
company, on which bs. only had been paid, verbally agreed to 
sell them to the defendant for £250, and the defendant agreed 
to purchase them on those terms. The purchase-money was 
paid, but before any legal transfer had been executed the 
company was ordered to be wound up. A transfer of the 
shares was subsequently executed by both parties, but the 
official liquidator refused to register or recognise it, and the 
plaintiff was thereupon put on the list of contributories and 
made liable for calls. The plaintiff’s suit was in effect to claim 
indemnity from the defendant. The Master of the Rolls 
(Romilly) construed the contract as a contract conditional on 
the company accepting the defendant as a shaieholder in 
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accordance with its rules; he attached great importance to Pa&x 2 ^* 

certain of the articles of association which made a change of v-- 

membership subject to the approval of the directors; and he 
decided that, the official liquidator representing the company 
having declined to register the defendant, the contract could 
not be carried out, and the suit failed. 

Having, as part of the history of my subject, stated the case 
of Bermingham v. Sheridan , I must add that I do not think 
the decision can be safely relied on as an authority. The articles 
of association as to the approval of the directors to a transfer 
were very similar to the deed of constitution of the Royal 
British Bank (1 E. & E. 896; 3 Jur. N. S. 353), and that point 
was fully argued in Stray v. Russell. The only difference was 
that in the one case the contract was made on the Stock Exchange 
and in the other it was not. The construction of the contract 
adopted by Lord Romilly is at least a solecism. It is true that 
in Wilkinson v. Lloyd , 1845,7 Q. B. 27, the Court held that the 
vendor was by his contract bound to obtain the consent of the 
directors, and having failed to do so could not resist an action 
for repayment of the purchase-money. But the directors’ 
refusal, in that case, was in consequence of disputes between 
the vendor and the company, so that there was a real defect in 
the vendor’s title. At all events the decision in Bermingham 
v. Sheridan does not apply to the case of a contract for the 
sale of shares made on the Stock Exchange. In such contracts 
it is clear by the decision of the Queen’s Bench, affirmed by a 
Court of error, in Stray v. Russell, that the intervention of a 
stoppage and bankruptcy of the company preventing a com¬ 
pletion of the transfer, is at law no bar to a claim for the 
purchase-money; and by the decision of the Court of Appeal 
in Ireland, affirming on this point the decision of the Vice- 
Chancellor, in Sheppard v. Murphy (a decision since adopted 
as authoritative in England, Grissell v. Bristowe, L. R 4 C. P. 

51), it is equally clear that the intervention of a winding up 
and consequent non-completion of the transfer by registration, 
is no bar in equity to the enforcement of specific performance of 
the contract, so far as relates to the seller’s right to relief and 
indemnity from the buyer. There was another point decided 
in Bermingham v. Shendan, namely that the Court would not 
compel the company to register the transfer. On this point 
the decision has been unquestioned. It is in accordance with 
the decision of V.-C. Kindersley in Walton’s and Hue’s cases 
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and is confirmed by the decision of the same authority in 
"Walker's case above mentioned. 

In Emmcrsoris case, 1866, L. R. 1 Ch. 433, it was decided by 
the Lords Justices Turner and Knight Bruce, reversing the 
decision of the Master of the Rolls, that an agreement for the 
sale of the shares in a company, entered into after a petition 
had been presented for winding up the company (on which an 
order for winding up was made), but before the petition was 
advertised, and both parties having been in ignorance of the 
fact that the petition had been presented; could not in equity 
be enforced against the purchaser: and on this ground they 
refused an application to put the buyer’s name on the list of 
contributories. The Court considered, in effect, that the con¬ 
tract was grounded on essential error in the subject-matter (see 
p. 243, ante) ; both parties conceiving they were dealing in 
shares of a goiug company, and the property so dealt in having 
been, unknown to the parties, destroyed before the contract. 
It is not expressly stated in the report of Emmcrsoris case 
whether or not the shares were bought on the Stock Exchange, 
but it may be inferred from some expressions of the report that 
they were. It does not however appear that the Court would 
have considered that material. 

Paine v. Hutchinson (Dec. 5, 1866, L. R. 3 Eq. 257; 3 Ch. 
388), was an action for specific performance and indemnity 
arising out of a purchase of shares in the Contract Corporation. 
The action was brought by the jobber against the ultimate 
purchaser, in whose favour a transfer had been executed by 
the original seller (Cruse). The defendant denied having given 
any authority to his broker to give his name as the transferee, 
but it not appearing that he had furnished any other name, the 
Vice-Chancellor Sir John Stuart did not accept this denial, and 
decreed specific performance. It was, indeed, suggested in 
argument, that the defendant’s contract was not with Paine 
but with Cruse. But no evidence was given of usage on the 
Stock Exchange to show that Paine had been eliminated from 
the transaction ; and indeed he was not, for his contract with 
Cruse was a special one, on which (as subsequently decided in 
Cruse v. Paine, L. R. 6 Eq. 641; 4 Ch. 441) he remained 
liable. On appeal (L. R. 3 Ch. 388) Sir J. Stuart’s decree was 
affirmed by the Lords Justices (Page Wood and Selwyu) with 
the addition of inserting provisions for indemnity following so 
far as applicable (the plaintiff’s name not being actually on 
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the register) the form of decree in Evans v. Wood (see post, 
p. 586). 

In Chapman v. Shepherd and Whitehead v. Izod (1867, 
L. R. 2 C. P. 228), cases arising out of the failure of Overend, 
Gwmey <£ Co., a contract for the purchase of shares had been 
made on the Stock Exchange but not completed by transfer 
before the presentation of a petition for winding up; and the 
broker who had been compelled to pay for the shares according 
to the usage of the Stock Exchange, was held (as in Taylor v. 
Stray), entitled to recover back his money from his employer. 
It was argued, but unsuccessfully, that the 153rd section of the 
Companies Act made the transfer void and so put an end to 
the transaction. It was also held in Biederman v. Stone, L. R. 
2 C. P. 504, that section 131 of the Companies Act 1862, which 
provides that all transfers of shares, made after the commence¬ 
ment of a voluntary winding up, without the sanction of the 
liquidators, shall be void, did not excuse a seller (through a 
broker on the Stock Exchange) from executing a transfer so as 
to enable his broker to comply with the rules of the Stock 
Exchange as to delivery of the shares. In connection with these 
cases I may here mention Radge v. Bowman (L. R. 3 Q. B. 
689), a decision on demurrer in conformity with these cases. 

Hawkins v. Malthy (L. R. 4 Eq. 572, 3 Ch. 188; 6 Eq. 505, 
4 Ch. 200) was a suit, or rather two suits, by the seller of shares 
in the Imperial Mercantile Credit Co. against the ultimate 
buyer, for relief and indemnity. The plaintiff through his 
broker, had made a contract on the Stock Exchange to sell to 
a jobber forty shares for £202 10s. The defendant subsequently 
directed his broker to buy 100 shares; and in accordance with 
the usage of the Stock Exchange, the name of the defendant was 
passed to the plaintiff’s broker as the buyer of the forty shares. 
The plaintiff executed a transfer deed of the shares to the 
defendant, leaving a blank for the consideration, and handed it 
to his brokers, who filled up the blank with £145 (being the 
price which the defendant had agreed to pay) and handed the 
deed, together with the certificates of the shares, to the defen¬ 
dant’s brokers, who paid the plaintiff’s brokers £145, the 
jobber paying the difference, £57 10s. The defendant received 
the certificates and deed of transfer which he kept, but never 
executed or registered the transfer, and some time after the 
settlement of the purchase as above mentioned the company 
was ordered to be wound up. It appeared that on the day on 


Part VIII. 

. § 2 - - 
f 

Chapman v. 
Shepherd. 

Whitehead v. 
Izod . 


Biederman v. 
Stone. 


Budge v. 
Bowman. 

Hawlcint v. 
Maltby. 



586 


AGENCY. 


Part VIII. 
§ 2 . 


JIaivl-ins v. 
Maltby, second 
suit. 


Evans v. Wood. 


■which the defendant made his purchase a call of £5 was made 
on the shares, and though the point does not appear to have been 
taken in argument, V.-C. Wood on the hearing of the first case 
(July, 18G7), thought that the seller could not force upon the 
buyer shares which the latter bought without knowing that a 
call was actually made and pending. But for this, he considered 
that the buyer by taking the transfer and certificates adopted 
the contract. On appeal (L. R. 3 Ch. 188) the Lord Chancellor 
(Chelmsford) disagreed with the Vice-Chancellor and held that 
the buyer must be taken to have known of the liability to the 
call. He, in effect, held it immaterial (in the absence of any 
suggestion of fraud) that the liability had become a debt. He 
also held that the broker was authorised to fill up the blank, 
and that the acceptance by the buyer’s broker of the transfer 
and certificates, delivered in accordance with the usage, estab¬ 
lished privity between the plaintiff and the defendant. As 
between seller and buyer he considered the transaction complete, 
although the call was unpaid, and the company would not have 
registered a transfer without payment. But upon the very 
technical ground that the plaintiff had alleged in his bill a 
contract by the defendant to buy the shares in consideration of 
the sum of £202 10s. (which was of course wrong, the defen¬ 
dant’s agreement having been to buy for £145), the appeal was 
dismissed, and the bill stood dismissed, without prejudice to 
another bill being filed. A fresh bill was filed accordingly, and 
the case heard (July, 1868), before the Master of the Rolls 
(Lord Romilly), who held the plaintiff entitled to the relief 
asked. Ultimately the case came (25 January, 1869,) on appeal 
before Lord Hatherley as Lord Chancellor. He acknowledged 
the decision given by him as Vice-Chancellor (Wood), in regard 
to the effect of the call, to have been erroneous, and that the 
decision of Lord Chelmsford on that point was right; and he 
decided that, having regard to the decision which had in the 
meantime been pronounced in Coles v. Bristowe (L. R, 4 Ch. 3), 
everything having been done according to the usage of the 
Stock Exchange as expounded in that case, there could be no 
doubt that a privity of contract was established between the 
plaintiff' and defendant, and that the defendant was liable to 
relieve and indemnify the plaintiff accordingly. 

Evans v. Wood (Nov. 8, 1867, L. R. 5 Eq. 9), was an action 
arising out of the purchase of shares in Overend, Gurney & Co. 
on the eve of the failure. The plaintiff was the vendor, who 
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sold through his broker on the Stock Exchange. The defendant Pabt VIII. 

was the ultimate purchaser, who bought through his brokers and v.-- 

whose name was passed by the jobber in the usual way as the 
purchaser of a parcel of the shares sold by the plaintiff. Transfers 
of the shares were executed by the plaintiff in due course and duly 
delivered along with the certificates to the defendants brokers; 
and the transfers were actually executed by the defendant, but 
in consequence of his accidental absence from home there was 
a delay in this, and the transfers were not returned by the 
defendant to his brokers until after the 11th of May when the 
petition for winding up was presented, the company having 
stopped payment on the 10th. It appeared in evidence that all 
transfers arriving up to the morning of the 11th were registered 
by the liquidators, so that but for the defendant’s accidental 
absence from home the transfers would have been registered. 

Lord Romilly, M.R., on this ground distinguished the case from 
Bermingham v. Sheridan , and made a decree for indemnity, the 
form of which was carefully settled for the purpose of relieving 
a vendor, who has remained on the register and become a 
contributory in a company which is winding up. 

In Shepherd v. Gillespie (L. R. 5 Eq. 293, 3 Ch. 764*), the Shepherd v. 
plaintiff was a member of the Stock Exchange, but dealt on his GiUes ^ ie - 
own account by selling his own shares in the Joint-Stock 
Discount Company. The broker who bought the shares gave 
the name of the defendant as the purchaser, and the defendant 
took and retained the transfers but did not execute them, and 
subsequently a winding-up order was made. Vice-Chancellor 
Stuart pronounced a decree for indemnity, the terms of which 
are carefully settled, and this decree was affirmed by the Lords 
Justices (Page Wood, and Selwyn), who held that the defendant 

was precluded by his conduct from denying that he was the 
purchaser. 

The next case in order of date is Sheppard v. Murphy in the Sheppard y. 
Irish Chancery Court, which came before the Court of First Court 

Instance on the 17th of December, 1867 (1 lr. Rep. Eq. 490). ° tInstance * 
The following were the facts 


On the 21st of April, 1866, L. & Co. of the London Stock 
Exchange (brokers) bought for the defendant from Kennedy of 
the London Stock Exchange (a jobber) 100 shares in Overend 
Gurney & Co., for the settling day the 27th April. On the 25th 
the shares were, by arrangement between L. & Co. and Kennedy 
“continued” until the next settling day, the 15th of Mav* 

« N. DAR. 

‘ VaWil Court, 
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Overend, Gurney & Co. stopped payment on the 10th of May. 
On the 24th of May the plaintiff, who was also a member of 
the London Stock Exchange, sold thirty-four shares to other 
members, and the name of M. (the defendant) was “ passed ” 
to the plaintiff as the transferee. Thereupon the plaintiff 
executed deeds of transfer of the shares to the defendant, handed 
the deeds with the share certificates to L. & Co., and was by 
them paid the price. The defendant refused to receive or 
execute the deeds of transfer. The plaintiff having been 
obliged to pay calls, instituted a suit against the defendant 
praying specific performance of their contract of sale and for 
relief and indemnity against the calls. 

The Vice-Chancellor held it to be no objection that the suit 
was brought in respect of thirty-four shares only, it being shown 
that by the usage contracts made on the Stock Exchange are 
divisible. 

He also held that the arrangement to “ continue ” the shares, 
that is to say to postpone the settlement with all its incidents 
until the settling day on the 15th of May instead of the 27th 
April was within the scope of L. & Co/s authority as brokers. 1 

But he held (and it was on this that his judgment was re¬ 
versed on appeal as aftevmentioned) that the suit could not be 
maintained, as ?io 'privity was shown between the plaintiff 
and defendant. 

The case of Grissell v. Bristowe also arose out of the failure 
of Overend, Gurney & Co., and was decided in the first instance 
by the Common Pleas on the 31st of January, 18G8 (L. It. 3 

C. P. 112). 

The pleadings in the action are important, but I shall be 
more in a position to explain this after stating the facts, which 


1 The Vice-Chancellor put this 
on the ground that the continua¬ 
tion was an arrangement common 
on the Stock Exchange and at¬ 
tended with no disadvantage to the 
defendant, as he was to receive the 
consideration. This reasoning is 
however not adopted by the judg- 
ment of Lord Justice Christian in 
the Court of Appeal. And although 
there is a decision of V.-C. Stuart s 
to a similar effect in Crabb v. Miller 
(27 January, 1871, 19 IV. R. ol9), 
it would lie dangerous to place any 


reliance on these as authorities 
especially having regard to the 
decision of the Court of Exchequer 
in Ma.cted v. Paine (first action). 
Indeed the practice of continuation 
is hardly stated as a usage of the 
Stock Exchange : and if it were so 
it would be diflicult to maintain it 
as a reasonable one to bind a 
stranger not knowing of and in¬ 
tending to assent to such a trans¬ 
action. Over how many accounts 
would the implied authority to 
“ continue w extend ? 
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are stated in a special case drawn up by a referee, this course ^ AR c 
having been agreed on when the action came on for trial at >- ^ — 

nisi yyi'ius. 

Shares in Overend, Gurney & Co. were transferable by deed 
executed by both transferor and transferee, and registered, such 
registration being subject to the consent of the directors. The 
company stopped payment on the 10th of May. On the 11th, 
a petition was presented for winding up the company, and it 
then became impossible to register a transfer, the liquidator, 
refusing, and the Court having decided (in Walker's case, 2 Eq. 

554) that they would not compel him, to do so. 

On the same lltli of May, the plaintiff, who was the holder 
of eighty shares, instructed his brokers, Messrs. Barry & Co. of 
the Stock Exchange, to sell the shares, which they did the same 
day to the defendant a member of the Stock Exchange, who 
bought as a jobber, for the settling day the 15th of May. 

There were other dealings for the same account between 
Messrs. Barry & Co. and the defendants, so that, setting off sales 
against purchases, there was a balance of purchases by Messrs. 

Barry & Co. from the defendants. In accordance with what is 
stated in the case to be “the practice of members of the Stock 
Exchange in settling their accounts with each other on the 
account day,” Messrs. Barry & Co. did not transfer any shares 
to the defendants or their nominees ; but, having on the account 
day received tickets for eighty shares from another jobber or 
jobbers to whom they had sold that number, they prepared 
transfers of the plaintiffs’ shares in accordance with these tickets; 
sent the transfers to the plaintiffs for execution; and having 
received them back executed, handed them to the brokers, who 
issued the tickets, who received them and paid Messrs. Barry & 

Co. the consideration money stated on the transfers. 

The usage of the Stock Exchange given in evidence, is stated 
in the special case as follows :— 

“ When shares are sold upon the Stock Exchange by brokers 
to jobbers for the account day, the usage is, that, when the 
account day arrives, the buyer gives to the seller the name and 
address of the person to whom the shares are to be transferred, 
who is frequently a subsequent purchaser at a different price; 
and in the transfer in such a case the consideration on the last 
purchase is stated in the transfer. If the name and address of 
the proposed transferee be given, the seller is bound to accept 
the name so given; and, when the shares are paid for, in the 
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-' further liability, and is not bound to see that the transfer of the 

shares is executed by the transferee or that it is registered, or 
to indemnify the seller against future calls. 

“ If the jobber fails so to give a name, he is bound to give 
his own name, and to accept a transfer of the shares. If the 
seller objects to the name given, he may complain to the 
committee of the Stock Exchange, who, if they think the buyer 
has been guilty ol improper conduct, may make him personally 
responsible.” 

The printed rules of the Exchange were to be referred to by 
either party, and the Court were to be at liberty to draw 
inferences of fact. 

The question for the opinion of the Court, as stated in the 
case, was whether under the circumstances then stated, the 
defendants ought to indemnify the plaintiff. 

Before stating the judgment, I must refer briefly to the 
pleadings. The contract as stated in the declaration was that 
“ in consideration that the plaintiff would sell and deliver to the 
defendants or such other person or persons as the defendant 
should name, a transfer or transfers signed by the plaintiff,” the 
defendants promised that they the defendants or such other 
person or persons as they would name for the purpose, would 
accept the shares and cause them to be registered, or would 
indemnify the plaintiff from liability in respect of subsequent 
calls; and according to the plaintiff’s case as laid in the 
declaration, the persons to whom the transfers were made by 
the plaintiffs were either the nominees of the defendants (as 
stated in the first count), or persons to whom (as stated in the 
second count) the shares were transferred at the request of the 
defendants, and as a substituted performance of the plaintiffs’ 
contract to transfer to the defendants or their nominees. 

The majority of the Court (Bovill, C.J.. Willes and Keating, 
JJ.,) gave judgment in favour of the plaintiff. The judgment 
was to a great extent based on the ground that the practice of 
setting off transactions between the seller and broker and the 
consequent acceptance by the brokers of nominees of other 
jobbers was not shown to be a general usage, and that if it were 
it would not be binding on the plaintiff. Having regard to the 
mode in which the question was put in the special case they 
thought it should be answered independently of the pleadings, 
which might be amended to suit the facts, if necessary. 
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Mr. Justice Byles gave a contrary opinion. He attached 
weight to the statement in the declaration that the plaintiff 
transferred the shares to the nominees of the defendants, and 
held that according to the general usage proved .in the case, 
that was sufficient to exonerate the defendants from the contract 
entered into by them as jobbers. 


He further thought upon the statements in the case the 


practice of setting off between the jobber and the broker 
sufficiently established as a usage, and that it was not unreason¬ 
able, so that the plaintiff would be bound by it 

The judgment of the majority was reversed on appeal, and to 
the judgment in the appeal I shall come in its order of time. I 
have stated the case here at length not so much for the sake of 
judgment as for illustration of the question to which I shall 
revert hereafter,—who is liable, the jobber being exonerated. 
Meantime I may observe that it is difficult to see how the 
pleadings could have been amended in the interest of the 


plaintiff. The pleader had no doubt seen the dilemma which 



was in effect pointed out by the Court of Error (L. R. 4 C. P. 

49) that either the plaintiff had transferred to the nominees 
of the defendants or persons having some privity with them 
according to the usage, or else he had transferred to strangers 
and rendered himself incapable of carrying out a contract of sale 
on his part 

Coles v. Bristowe, in Chancery, came to be heard in the first OoU* v. 
instance before Vice-Chancellor Malins, who gave his decision Briat0icc ' 
on the 2nd of May, 1868. The case was on all fours with 
Grissell v. Bristowe , except in these points :—namely, that the 
sale by the plaintiff’s broker was made on the 9th of May, 1866, 
before the stoppage of Overend, Gurney & Co., that the persons 
to whom the transfers were made were in fact the nominees on 
the tickets passed by the defendants; and that the transfers 
were delivered to and payment received from the defendants 
(the jobbers), and not the brokers of the ultimate buyers. The 
evidence of usage, so far as relates to the facts common to both 
cases, was similar to that in Grissell v. Bristowe. The Vice- 
Chancellor decided in the plaintiff’s favour. 

The next decision in order of date is that on the appeal in fc. 
bheppard v. Murphy, on the 3rd of June, 1868 (2 Ir. Rep. Eq on 

544). The decision was to the effect that the plaintiff was waU 
entitled to enforce the contract and obtain indemnity from the 
defendant: and the ratio decidendi as stated in the judgment 
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of Lord Justice Christian, is of great weight and importance. 


Upon the question of the authority of the broker to “continue” 
the shares he agreed with the Vice-Chancellor; not however 
thinking it necessary to lay down as a general proposition that 
a broker has general authority to continue a transaction over 
the settling day, but considering that in the particular case 
there was evidence of such general authority in fact. Upon the 
question as to the effect of the failure of Overend, Gurney & Co. 
aud the consequent impracticability of registering a transfer, he 
considered on the authority of Taylor v. Stray , Stray v. Russell, 
Chapman v. Shepherd, Biederman v. Stone, Paine v. Hutchin¬ 
son, and other cases, that the failure and winding up of Overend, 
Gurney & Co. did not prevent the defendant from becoming 
owner in equity of the shares and, as such, bound to indemnify his 
vendors. Upon the question whether the plaintiff, who (it will be 
remembered, see p. 588, ante') sold and delivered his shares on 
the 24th of May, had been brought into privity with the 
contract of 21st April (the date of the defendant’s purchase), or 
with some legal or equitable right derived out of it, sufficient to 
found a suit in his own name against the defendant, he pro- 


eeds :—“ Formerly speaking Kennedy had two distinct con¬ 
tacts, originally unconnected—one with L. & Co., as brokers foi 
he defendant for sale to them of the shares—another with 
Iheppard for purchase from him of shares. The transaction 
f the 24th May was intended by all these three parties, 
Cennedy, L. s/Co., and Sheppard, to operate in conformity 
,ith the usage of the Stock Exchauge, as a performance on all 
ides of both of those contracts. But if Sheppard cannot sue 
Jurphy for want of privity he will take his remedy against 
Kennedy; and Kennedy will then have his remedy over 
gainst Murphy. That is precisely the circuity which the usage 
if the Stock Exchange was intended to dispense with, and 
vhich it has been often held to have succeeded in dispensing 
vith ” He then discussed the nature of the contract of the 

Hst April, and showed that by importing the us , a " e / t 
effect this —“ L. & Co. (that is to say the defendant throu 

Sm) praised Kennedy that in consideration that he 

Kennedy, would, on the settling day, or within ten days after, 
produce some owner of shares who would be ready and willing 
? to hand over to their principal (then to be namerl) scrip 
certificates, and duly executed transfer deeds, they L. & Go 
ivould accept on behalf of their principal those certificates and 
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deeds, and pay the price agreed on ; that thereupon Kennedy’s 
nominee should step into their place in the contract, and 
L. & Co.’s principal into their place in the contract, and that 
the relation of vendor and purchaser should be considered as 
established between the two new parties ; whilst all liability 
inter se of L. & Co. and Kennedy should be thenceforth at an 
end.” This he considered was unquestionably what was meant, 
in fact between L. & Co. and Kennedy; and (according to the 
view he adopted) the modus operandi in law, was this:— 
“The moment Kennedy produced Sheppard with his scrip 
certificates and transfer deeds executed, the state of things was 
at once constituted on which L. & Co.’s (that is Murphy’s) 
promise to accept those instruments attached itself; they stood 
accepted by the terms of the original contract without more, and 
the relation of vendor and purchaser was constituted between 
the transferor and transferee. If this be well founded the 
result would be that even if L. & Co. had on the 24th of May 
refused to pay over the money aud accept the deeds of transfer, 
nevertheless the transaction would in the view of a Court of 
Equity be complete by the mere effect of the original under¬ 
taking, and Sheppard could compel Murphy to assume all 
responsibilities of the shares which he had in equity become 
the owner of. But it is not necessary to put the case even so 
high as that, because there was no such refusal by L. & Co. 
Those gentlemen having had all along in their hands the 
money of the defendant, sent them by him expressly to complete 
this purchase, that is to say to exchange it when the settlement 
day arrived for the scrip and deeds of transfer, they did, as his 
duly authorised agent, so exchange it; and I agree with the 
counsel for the plaintiff that their acceptance of the deeds of 
transfer was as binding upon the defendant as if he had been 
present, and had taken them with his own hands. The case is 


Part VIII 



thus brought directly under the authority of Wynne v. Price, 

Evans v. Word, and Hawkins v. Maltby (3 Ch. 188), which in 
my view of the present case are not distinguishable from it in 
any particular of the smallest materiality.” 

Next in order of date is the case of Hodgkimon v. Kelly, Hodgkinnn y, 
decided by the Master of the Rolls (Lord Romilly) on the 20th KeUy ' 
of July, 1868, the appeal in Sheppard v. Munphy having been 
decided in the interval between the argument and judgment 
It raised the question between the ultimate seller and buyer, 
in its simplest form. The broker of the defendant (instructed 
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Crlife v. Paine. 


by him to buy shares in Overend, Gurney & Co.) having bought 
from a jobber, issued a ticket, which was passed in the usual 
way through the jobber to the broker of the plaintiff who 
had sold shares. The transfer executed by the plaintiff (with 
the certificates) was delivered in due course by the plaintiff’s 
broker to the defendant’s broker, who settled the purchase in 
the usual way and handed the transfer and certificates to his 
principal. Lord Romilly gave judgment for repayment of calls 
and indemnity according to the prayer of the bill; observing 
that the facts raised exactly the same question as that disposed 
of on the appeal in Sheppard v. Murphy , and that he agreed 
entirely with that decision. 

It will be observed that the decision of Lord Romilly in the 
second suit of Hawkins v. Mai thy here follows (22 July, 1868) 
in order of date, and was in accordance with that given two 
days previously in Hodgkinson v. Kelly. The point as to the 
transfer having been executed with the consideration in blank 
was not considered to make any difference, it being assumed 
to be within the authority of the brokers to fill it up. 

Next in order of date is the decision by Vice-Chancellor 
Giffard in Cruse v. Paine (July 30, 1868, L. R. 6 Eq. 641), 
where the contract of the defendant (a jobber) with the 
plaintiff (the selling shareholder), expressly contained the 
stipulation “ with registration guaranteed;” and on the terms 
of the contract so expressed, and independently of the decisions 
(as they then stood) in Coles v. Bristowe and Grissell v. Bris¬ 
tol ve, Vice-Chancellor Giffard held the jobber liable for the con¬ 
sequences of non-registration. 

The judgment of Vice-Chancellor Giffard in this case is 
remarkable as the leading authority on another point; namely, 
that the buyer’s obligation is not a bare obligation of indemnity 
in the literal sense of the word, but an obligation to assume 
the liabilities pertainiug to the subject-matter; so that the 
seller (or his universal successor such as an executor or trustee 
in bankruptcy) is entitled, although unable otherwise to satisfy 
the liability, to call upon the buyer to satisfy it. In this way 
the seller’s right of relief is indirectly available to satisfy the 
primary obligation, which he or his estate would be otherwise 
unable to satisfy. The principle applies equally to the right 
of relief which a trustee has against his cestuis que trust , or 
that which the agent has against the principal on whose in¬ 
structions he acts so as to incur liability. The principle has 
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been given effect to in a case of the last-mentioned kind, by Part VIII. 

the decision of the Master of the Rolls (Jessel) in Lacey v. Hill , » - --• 

Crowley's claim, L. R. 18 Eq. 182, 191; and by the same judge 
in regard to a trust in an unreported case of Isaac v. King, 

July, 1877, arising out of the breaking down of a foot-bridge of 
which the part-ownership was vested in trustees : and the Master 
of the Rolls expressed the opinion (which was acted on in the 
subsequent proceedings) that the liability of the trust estate 
(assuming the primary liability not to arise from the personal 
negligence of the trustees), was not measured by the ability of 
the trustees to meet out of their own funds the claims of the 
sufferers in the accident. The principle has been applied in 
the liquidation of the City of Glasgow Bank, to fix the liability 
upon the trust fund in the cases where the investment was 
authorized. 

On the 19th of November, 18G8, a case of Torrington v. Harrington v. 
Lowe came before the Court of Common Pleas. To this case *° 

(L. R. 4 C. P. 26) I merely refer here, by way of warning that 
after the decisions on appeal in Grissell v. Bristowe and Coles 
v. Bilstowe, and the more complete discussion of the effect of 
the Stock Exchange usage in those and other subsequent cases, 
this decision cannot now be regarded as an authority. The 
action was by the seller for indemnity, against the ultimate 
purchaser, who had apparently given the name of another 
person as transferee, to whom the seller had executed a 
transfer accordingly. The Court held the plaintiff not entitled 
to be indemnified by the defendant. As the liability in equity 
in such a case has been established by Castellan v. Hobson, 
the question whether it would be established by law is now of 
little importance ; and the remarks of Mr. Justice Blackburn on 
this case in Maxted v. Paine (L. R. 6 Ex. 167), show how little 
authority, after the subsequent decisions, could be assigned to 
this case even at law. 

On the 3rd December, 1868, in Gi'issell v.Bi'istowe , the Court of Qriuetl v. 
Exchequer Chamber, consisting of the Chief Justice of England, 
the Chief Baron Kelly, Barons Bramwell, Channell, and Pigott] ° U ° 
and Mr. Justice Lush, pronounced a unanimous judgment 
reversing the judgment of the Common -Pleas (L R, 4 
C. P. 36). 

In the argument on the part of the plaintiffs little stress is, 
for obvious reasons, placed on the point that the persons in 
whose favour transfers were executed were not the nominees 
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Part VIII. of the defendants (the names having been passed to the plain- 

--* tiffs’brokers by another jobber); and the judgment proceeds 

on the assumption (which might safely be made for the 
pm poses of the case) that they were the defendants’ nominees. 
The sum and substance of the usage as here collected, after 
careful consideration, from the special case, is stated in the 
judgment (p. 45) as follows:—“It appears that, in transactions 
between members of the Stock Exchange, there is an implied 
understanding that, on the purchase of stock, the jobber shall 
be at liberty by a given day, commonly called the ‘ name-day,’ 
to substitute, if he is able to do so, another party or parties as 
buyers, and so relieve himself from further liability on the 
contract, provided that such party or parties be persons to 
whom the seller cannot reasonably except, and that such party 
or parties accept the transfer of the shares and pay the price 
agreed on between the seller and the jobber; in other words, 
become the buyers of the shares at the price originally agreed 
on. . . . We are further of opinion, from the particulars of 

the usage as stated in the case, that it is only when the 
nominee or nominees of the jobber have paid for the shares,— 
in other words, have accepted the transfer, and placed them¬ 
selves in the position of buyers, and taken upon themselves 
the obligation of the contract,—that the jobber is held to be 
released.” In the opinion of the Court the contract as inter¬ 
preted by the usage, was that the defendants, the first buyers, 
were to be at liberty to transfer the contract, with all its rights 
and obligations, to any sufficient buyers who would take it 
upon them with all its incidents. “When therefore,” the 
judgment continues, “ the seller adopted the substituted parties 
as the buyers, and the price was paid by the one and the 
property transferred by the other, a contract and the relation 
of vendor and vendees immediately arose between them. In 
this view alone could the seller be entitled to a specific per¬ 
formance of the contract by the transferees, in the execution of 
the transfers, and a registration of the shares, or an indemnity 
in respect of calls,—a right which was held to exist by the 
Court of Appeal in Equity, in Ireland, in the case of Sheppard 
v Murphy, the circumstances of which were precisely similar 
to the present,—a right which it seems impossible to doubt 
the seller would have against the transferees under the circum¬ 
stances, and as to which it is only necessary to say, that we 
entirely concur in the reasoning and conclusion of Lord Justice 
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Christian in the case referred to, to which it seems to us 
impossible to add anything to advantage.” 

The result of the appeal in Coles v. Bristowe, decided 5 Dec., 
1868 (L. R. 4 Ch. 3), was likewise that the judgment of the 
Vice-Chancellor was reversed by the unanimous judgments of 
the Lord Chancellor (Lord Cairns) and the Lords Justices (Page 
Wood and Selwyn). “ According to the course of business as 
given in evidence,” it is said in this judgment (p. 11), “the 
contract of the jobber is that at the settling day he will either 
take the shares himself, in which case he would, of course, be 
bound to accept and register a transfer and to indemnify, or he 
will give the name of one or more transferees, names to which 
no reasonable objection can be made, who will accept and pay 
for the shares. The jobber may perform either alternative; 
and if, electing to perform the latter alternative, he sends in 
names which are accepted, and to which transfers are executed, 
and those transfers are taken and paid for by the transferees or 
their brokers, the jobber is then and at that stage relieved from 
further liability, and the liability to register and indemnify is 
shifted to the transferees.” Applying these observations to the 
facts of the case before them the Court were of opinion that 
the usage of the Stock Exchange having been acted upon and 
acquiesced in by all the parties to the transaction, the de¬ 
fendants having at the proper time given the names of certain 
transferees for the shares, and ibe plaintiff having accepted the 
names and having prepared and executed transfers to them, 
and these transfers having been accepted and paid for by the 
transferees ( i.e . through the delivery to their brokers of, and 
payment by their brokers for, the transfers and certificates of 
the shares), the defendants thereby duly fulfilled their contract, 
and any further liability was that of the transferees.” 

Maxted v. Paine (first action) was a special case decided by 
the Court of Exchequer on the 18th of January, 1869. It also 
arose out of the failure of Overend, Gurney & Co. The plaintiff 
had through his brokers on the 24th of May, 1866, sold shares to 
the defendant, a jobber, for the account on the 30 th. On the 
“ name-day,” being the 29tb, the defendant gave the name, as 
transferee, of one Maxwell, who, as it turned out, had sanctioned 
the passing of his name for the account of the 15th of May 
provided a legal transfer of the shares could be effected, but had 
given no authority for the shares to be earned over from the 
loth to the 30tb. The plaintiff was not the registered owner of 
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shares, but be bad bimself purchased shares from one Smith 
who was a registered bolder, and was bound to indemnify Smith 
accordingly ; he procured a transfer from Smith to Maxwell, 
and sent the transfer to bis broker, who in due time tendered it 
to the broker who had issued the ticket with Maxwell’s name 
upon it. It appeared that this broker had no direct authority 
from Maxwell at all, but was instructed by one Puncbard ; and 
that Maxwell bad agreed with Puncbard to allow his name to 
be passed as ultimate purchaser for the account of May the 
loth; and be received £1500 from Punchard to enable him to 
pay for those shares. At the same time Maxwell had stated 
that he would only accept and pay for the shares if the 
dealers could give a legal transfer of them. On the 25th of 
May the ten days allowed by the rules of the Stock Exchange 
for such transfer having expired, Maxwell returned the money 
to Puncbard ; so that on the 29th Maxwell was not in fact a 
person who had agreed to become a purchaser ov who authorised 
his name to be used as a person willing to accept a transfer. 
The Court (consisting of Channell, B., Pigott, B., and 
Cleasb}', B.), unanimously held that under these circumstances 
the defendant had not by passing Maxwells name as ultimate 
purchaser or transferee, exonerated himself from liability and 
that he remained bound to relieve the plaintiff of the calls 
which the plaintiff bad become bound to pay on Maxwell’s 
declining to do so. 

Here in order of date (13 Feb. 1869, L. R. 4 Cb. 441), comes 
the decision on appeal, by Lord Chancellor Hatherley, ol Cruse 
v. Paine (the “ registration guaranteed ” case), in which the 
Lord Chancellor entirely adopted the construction and effect of 
the contract as decided by V.-C. Giffard. 

Maxtcd v. Paine (second action) also came before the Court 
of Exchequer in the form of a special case, and was decided by 

that Court in the first instance, on the 8th of May, 1869 (L. R. 
4 Ex. 203). In respect of the shares in question in this action, 
the defendant had, on the name-day, given the name of one 
Goss as the ultimate buyer. No objection was made to the 
name, and the plaintiff executed a transfer to Goss of the ten 
shares. It was afterwards discovered that the brokeis issuing 
the ticket with the name of Goss, had bought the shares in 
respect of which the ticket was issued, by the instructions of 
and for another person S.; and that the name of Goss had been 
passed in pursuance of S.’s instructions, under an arrangement 
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by which Goss, who was a person of no means, consented to Paht ^VIII 

allow his name to be passed in consideration of a sum of money v- - - 

paid him. The purchasing brokers as well as the' defendant, 
were ignorant of this arrangement. According to the usage 
proved as set forth (p. 206) in the special case, at any time 
before the transfer of the shares has been executed by the 
seller his brokev might object to any name or names given by 
the jobber, and in the event of the jobber and broker failing to 
agree the broker may appeal to the committee of the Stock 
Exchange who, on such appeal, have the power to require the 
jobber to give to the broker a better name in case they con¬ 
sider the broker to be thereunto entitled. The committee 
might interfere, even after transfer, where a fraud had been 
committed. Subject as aforesaid, when a jobber has given a 
name and the price of the shares has been paid, be has fulfilled 
all the obligations required of him by the usages of the Stock 
Exchange in respect of the original bargain. The printed rules 
of the Stock Exchange were made part of the case. It was held 
by the majority (Kelly, C.B., Bramwell, B., and Pigott, B., 
against the dissent of Cleasby, B.), that according to the usage 
of the Stock Exchange, the defendant had fulfilled his obliga¬ 
tion by passing the name of a person who had authorised his 
name to be passed as transferee, the plaintiff having made no 
objection within the time allowed by the usage but having 
executed and delivered a transfer. Further, in the opinion of 
Kelly, C.B., the plaintiff must be considered as bound by the 
usage to recognise Goss as the ultimate purchaser: and this 
seems to have been, though less decidedly expressed, the opinion 
of Baron Bramwell. 

The case of Davis v. Haycock which came before the Court Davis v. 
of Exchequer on the 2nd of July, 1869 (L. R 4 Ex. 373), is of *"»***• 
little use as an authority. The facts were identical with those 
of Sheppa/rd v. Murphy, except that there was no “ continua¬ 
tion ” of the transaction to the next account, and admitting the 
authority of Sheppard v. Murphy, the only substantial question 
was whether the liability, which could be established and enforced 
in equity, could also be established by way of contract at law. 

Kelly, C.B., and Pigott, B., gave their opinion that it could be so 
enforced, and that the plaintiff was entitled to judgment for the 
amount of calls paid by him. Channell, B., and Cleasby, B., 
without giving any opinion on this question, were of opinion 
that the plaintiff could uot recover on the declaration as framed. 

8. N. DA ft. » 

Vakil High Court, 
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The Court being thus equally divided in opinion, and it being 
understood that the matter would be carried to a higher Court, 
Cleasby, B., withdrew his judgment, and judgment was given pro 
forrrut for the plaintiff. It will be seen that in the similar case 
of Bowing v. Shepherd, subsequently, the plaintiff’s right was 
established by judgment of the higher Court. The refusal of 
Mellish (4 .Ex. 3^9) to amend his declaration in Bavin v. Hay¬ 
cock, is no slight confirmation of the authority of the principle 
ultimately established in Bowring v. Shepherd. 

Castellan v. Hobson, decided by Vice-Chancellor James, on 
the 6th of May, 1870 (L. R. 10 Eq. 47), is a very important 
case 1 as a companion to Maxted v. Paine (second action), and 
as a guide to show where the ultimate liability lies in such a 
case. The plaintiff, who was the owner of shares in the Imperial* 
&c., Association, sold them on the Stock Exchange, through his 
broker to a jobber; and the defendant Hobson, through his 
broker, agreed with the same jobber to buy shares in the same 
company for the same settlement. Hobson’s broker, by his 
instructions, gave the name of Banks as the transferee, and this 
name was accordingly passed to the plaintiff’s broker in the 
usual way as the transferee of the shares sold by him. Banks 
was one of the defendant’s workmen and apparently a person of 
no means. The plaintiff executed the transfer to Banks, and 
the transaction was completed in the usual way. Owing to the 
winding-up of the company, or through Banks not taking the 
steps to register the transfer, it was never registered, and the 
plaintiff Castellan remained the legal and registered owner, 
liable for calls. The Vice-Chancellor, after stating the facts to 
the above effect, observed that the defence set up by Hobson 
was this :—“ I never had any contract with you at all. I entered 


1 Since writing the above, I ob¬ 
serve in the recently published 
work by Mr. Justice Fry and Mr. 
W. D. Rawlins on Specific Per¬ 
formance (p. 629), a doubt sug¬ 
gested whether Castellan v. Hobson 
can be considered an authority 
since the decision in Coles v. Bris- 
toice and Maxted v. Paine (second 
action). I do not see the inconsis¬ 
tency, and I still think that in Cas- 
tellan v. Hobson we touch solid 
ground. The result is to give a 


direct remedy against the person 
who is at all events ultimately 
liable. I am indebted to the note 
in the above-mentioned work for a 
reference to another decision of 
V.-C. James in Nickallsv. Fumeaux 
(W. N. 1869, p. 118), proceeding on 
a similar principle. The same prin¬ 
ciple is again applied by the Lords 
Justices Janies and Mellish, afiirm- 
ing the decision of Vice-Chancellor 
Bacon, in Broun v. Black, L. R. 8 
C’h. 939.— Note to First Edition. 
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into a bargain with the jobber, so did you, and by the novation 
which took place on the completion of the purchase, there was 
a contract between you and Banks, but between you and me 
there was never any contract or privity.” Banks being impe¬ 
cunious, the Vice-Chancellor further remarked, might take the 
liability upon himself, and laugh at the liquidators and decrees 
of the Court. That was ingenious, but even if it stood there he 
thought the Court might have found its way to say, if Castellan 
has a right to indemnity over from Banka , Banks has a right to 
indemnity over against Hobson , and it will pass over the inter¬ 
mediate man and make Hobson do that which he is bound to 
do. “ But the real answer,” be went on to say, “ is, that it is 
not a question of vendor and purchaser, it is not a question of 
specific performance at all; it is a question of trustee and cestui 
que trust. The result of the transactions is, that Castellan 
remains the legal owner of the shares without any beneficial 
interest in them. As legal owner he has remained exposed to 
liabilities, and he is entitled to indemnity from the real equitable 
owner of the shares, for whom he was trustee. For whom, then, 
is he trustee ? He is trustee for Hobson, not for Banks. Banks 
by the transaction has never acquired any legal or equitable 
right or interest whatever in these shares. He is a mere name. 
In truth, cases have frequently occurred in this Court in which 
what is called the intermediate trustee of a mere equity has 
been disregarded altogether. The cases are collected in Lewin 
0,1 ■ Trusts, p. 709. . . . Castellan, therefore, being the legal 
owner, and Hobson being the beneficial owner, and Banks being 
a mere name interposed between the two, Hobson, the real 
beneficial owner, the cestui que trust for whom Castellan is a 
trustee, is bound to indemnify him against the calls which have 

been made.” The form of decree followed that made in Evans 
v. Wood. 


Pabt VUI. 



AUen v. Graves (31 May, 1870, L. R. 5 Q. B. 478) was a case AlUn T . 
of a contract between two members of the Stock Exchange, in 81st Ma ?> 187 °- ~ 

which, on a special case, the usage regarding the passing of a 
name was stated as follows “ If the person or persons whose 
name or names are given cannot be reasonably objected to by 
the vendor, and if they by themselves or their agents accept the 
transfer of the shares (although they do not execute the same) 
the jobber, upon the price of the shares being paid to the selling 
broker, is relieved from all further liability.” It was held by 
the Queen’s Bench that the defendant having offered the name 
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Shcpho-d. 


of a foreigner residing abroad, did not offer a person to whom no 
reasonable objection could be made. 

Bowring v. Shepherd was another of the Overend, Gurney & 
Co. cases, decided on the 3rd of February, lb7l (L. R. 6 Q. B. 
309), in the Exchequer Chamber (in review of a judgment of 
the Queen's Bench pro forma given in accordance with Da vis 
v. Haycock). It establishes the point that the liability of the 
ultimate buy er to the ultimate seller, which according to Shep- 
pa.rd v. Murphy may rest either on privity of contract or on 
pri\ ity of estate, can be safely rested on privity of contract, and, 
e\ en before the Judicature Act, might be established by an 
action at law. The special casein which the facts are submitted 
loi judgment, contains a very full and clear statement of the 
usage, an extract of which I subjoin. It must be mentioned in 
explanation, that Messrs. Cawthorn & Co. were brokers who 
had bought from Mr. Kitchen (a jobber), for the account loth 
May, seventy shares for the defendant and thirty shares for 
other persons, and had also bought from another jobber for the 
same account, thirty shares more for the defendant. Having 
stated that, according to the usage of the Stock Exchange, 
Messrs. Cawthorn A Co. were bound, upon the name-day, being 
the day before the loth of May, to pass to Mr. Kitchen on 
account of such 100 shares a ticket containing the names or 

O 

name of the buyer or buyers, and that accordingly on the 14th 
May they delivered to him a ticket with the name of the 
defendant as buyer, in the form usually adopted, having express 
instructions from the defendant to do so; the case proceeds to 
state the usage as follows :— 

“ There is a general practice or custom on the Stock Exchange 
for the holder of such a ticket to deliver or transfer it to any 
other member of the Stock Exchange (whether a broker or 
jobber in shares) from whom he may have purchased the like 
number of shares in the same company, for the same account, 
and for such person in turn to deliver or transfer it to another 
such person under the like circumstances, and so for the ticket 
to pass from hand to hand until it reaches the hands of some 
broker or dealer, who, or whose principal, has sold without also 
having purchased the shares for that account. The person on 
whose behalf such broker or dealer has sold, whether he sold on 
his own behalf or on behalf of a principal, is hereinafter referred 
to as the ‘ultimate seller.’ Moreover, if any person into whose 
hands the ticket thus comes, has not purchased the whole of 
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such shares from the same person, the practice or custom is for Part VIII. 

him to divide or split up such ticket among the several persons »-- 

from whom he has in the aggregate purchased the amount of 
shares mentioned in it, and for that purpose to make copies 
(technically called ‘ splits ’) of such ticket, substituting in each 
' copy the number of shares purchased from the person to whom 
he delivers it, and adding his own name as the person splitting 
the ticket: and each of these ‘ splits’ is thenceforward delivered 
or transferred from hand to hand, in like manner as the original 
ticket, until it reaches the hands of some broker or dealer, who 
or whose principal has sold without having also purchased the 
shares for that account, and who or whose principal would there¬ 
fore, as to the shares included in that * split,’ be the ‘ ultimate 
seller.’ The giver of the ticket, whether a whole or split, at the 
time when he gives it pays or receives, as the case may be, to 
or from the person to whom he gives it, the difference, if 
any, between the price named in it and the price at which 
the giver of the ticket bought of the person to whom he 
passes it. 

“ The ticket, whether a whole ticket or a split, having reached 
the broker of the ultimate seller, the practice or custom then 
is, for him to procure a transfer made direct from the holder of 
the shares to the person named in the ticket as transferee. 

The price inserted in the transfer as the consideration is that 
named in the ticket. This transfer, executed by the transferor, 
the broker of the ultimate seller delivers to the broker or jobber 
who issued the ticket, and who is therein named as the person 
to pay. He, if not himself a principal, delivers it to his 
principal to be accepted or executed by the transferee. No 
intermediate transfers are required. The person who issued 
the ticket pays the sum therein named to the broker of the 
1 ultimate seller,’ or to the ultimate seller himself if he acted as 
his own broker, and the ultimate seller receives from his broker 
the price at which he sold, the difference (if any) having been 
paid or received by the intermediate brokers or dealers at the 
time of passing the ticket as before stated. The broker of the 
‘ ultimate seller ’ (by thus delivering the transfer according to 
the ticket—whether a whole ticket or a ‘ split ’) is, by the rules 
of the said Stock Exchange, deemed to have fulfilled the con¬ 
tract with his immediate buyer and is entitled to payment, and 
in case of payment being refused by the member issuing the 
ticket, such buyer must make immediate payment. 
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Maxtcd v. Paine 
(second action in 
Court of Error). 


“Also by the rules of the Stock Exchange every person 
passing a ticket is required to write on the back of the ticket 
the name of the member to whom it is passed. A member 
dividing a ticket is to retain the original ticket that access may 
be had to it should any portion of the shares have been sold out, 
and the member who has passed on the original ticket is 
required to trace it in the event of any portion of the shares 
having been sold out. Shares are said to be sold out when 
default having been made by a broker in giving the name of a 
buyer, the person who sold sells, as he is entitled to do, in 
public on the Stock Exchange, by which means a buyer is found, 
and the broker in default is bound to pay the difference.” 

Maocted v. Paine (second action) went, on error from the 
judgment of the Queens Bench, to the Exchequer Chamber, 
where on the 11th of February, 1871, the judgment of the 
Court below was affirmed by all the judges except Mr. Justice 
Lush, who dissented. There was however some divergence be¬ 
tween the reasons given by the judges who formed the majority. 


The judgment, delivered by Mr. Justice Montague Smith, con¬ 
curred in by Justices Keating, Mellor and Brett, affirmed the 
decision of the majority of the Court of Exchequer, on the 
ground that Goss having assented to have the transfer made to 
him, and the plaintiff having transferred accordingly, every¬ 
thing had been done according to the usage of the Stock 
Exchange, to exonerate the broker. They did not however 
state between whom, in their view, the new relation by way 
of contract was constituted; although they threw out the 


suggestion that the plaintiff might have bis relief against the 
real purchaser, as in Castellan v. Hobson. Mr. Justice Lush 
dissented on the ground that the contract, and in his view the 
effect of the usage, was that the jobber was bound to give the 
name of the real purchaser. He seems to have formed the 
opinion that the plaintiff was debarred from his remedy against 
the real purchaser, by having transferred to the nominee. 
Mr. Justice Blackburn concurred in the result arrived at by t e 
majority, but on grounds demanding particular consideration, 
which I shall be in a better position to give after stating the 
decision of the House of Lords in Nickalls v. Merry The 
remaining judgment is that delivered by Chief Justice Cockburn, 
who concurred in the result arrived at by the majority, on the 
ground that, the effect of the transaction was to constitute the 
nominee, as between him and the plaintiff, in effect the 
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purchaser of the shares, and that he was accepted as the 
purchaser by the plaintiff. 

In Rennie v. Mo'rris, Lord Romilly as Master of the Rolls 
(11 January, 1872, L. R. 13 Eq. 203), gave a decision exonerat¬ 
ing a jobber who had passed a name which, some time after a 
transfer had been executed and delivered, was discovered to be 
the name of an infant. This decision is however overruled by 
that of the Lords Justices in Chancery, confirmed by the House 
of Lords in Merry w." Nickalls and Nickalls v. Merry. 

Merry v. Nickalls came before the Lords Justices in Chancery, 
in July, 1872 (L. R. 7 Ch. 733), on appeal from Vice-Chancellor 
Bacon, who had approved and followed Lord Romilly’s decision 
in Rennie v. Mo it is. The plaintiff had through his broker 
sold shares in a company called the General Estates Company, 
to a jobber on the Stock Exchange, and the transaction was 
carried through in the usual way. Two years afterwards the 
Company was ordered to be wound up ; the plaintiff found that 
he was still on the register, and discovered that the person to 
whom he had transferred was an infant. The Lords Justices 
(James and Mellish) considered that Maxted v. Paine (first 
action) was rightly decided, and that the jobber having passed 
a name, as purchaser, of a person who had given no authority 
to the broker who issued the ticket to insert his name, was not 
exonerated. It followed that the defendant having passed the 
name of an infant, who was incapable of giving authority, was 
not exonerated. “If,” says Lord Justice Mellish (p. 759), “the 
person whose name is on the ticket is willing and able to fulfil 
the contract, then, as soon as the transfer is made to him, the 
jobber is discharged But in the present case, there being no 
person willing and able to fulfil the contract, and the person 
whose name was on the ticket having given no authority 

to the jobber to put his name there, the jobber is not 
discharged.” 

The defendant Nickalls appealed to the House of Lords, and 
the appeal, Nickalls v. Merry, was decided on the 18th of 
March, 1875 (L. R. 7 H. L. 530), by Lord Cairns (Chancellor) 
and Lords Chelmsford and Hatherley, who unanimously affirmed 
the decision of the Court of Chancery. Lord Cairns referred at 
length to the usage of the Stock Exchange as expounded in the 
evidence of Mr. de Zoete, which I here extract at length. The 
statement, it will be observed, is substantially the same as that 
given in the special case in Bowrvng v. Shepherd, but each state- 
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-the other. 

“ In the case supposed,” he says (L. R. 7 H. L. 539), “where 
the jobber would stand as purchaser he would on the day 
preceding such account day (which was usually called the ' name- 
day ), be bound to pass to the broker a ticket containing the 
name of a person, or of several persons, as the purchaser or 
purchasers of the said shares; or he might, if he pleased, pass 
his own name as such purchaser, in which latter case only 
would he have been bound himself to take the shares. If 
the jobber had failed to pass to the broker such a name or 
names by the name-day, the selling broker could have sold out 
the shares against him, and have compelled him to pay any loss 
thereon. Until the name-day it was not seen who might stand 
ultimately either as purchasers or sellers, or, in other words, who 
might be the persons to transfer or to take transfers of shares, 
and until then a jobber might have had a great many trans¬ 
actions both of buying and selling with the same brokers or 
jobbers or with various brokers or jobbers. On the name-day, 
in the case supposed, if the jobber having purchased had sold 
again, a ticket, containing the name of the person to whom the 
shares were to be transferred, would have been issued by and 
passed on from the ultimate purchasing broker to his seller, 
and so on through the hands of the other intermediate sellers 
and buyers in succession, who, whether acting as jobbers or as 
brokers, had dealt in the shares, until it reached the hands of 
the original selling broker. Every member passing a ticket was 
required to write on the back of it the name of the member to 
whom it was passed ; such ticket would also have contained the 
amount of purchase-money agreed to be given for the shares by 
the ultimate purchasing broker, and also a note that he would 
pay the same. So many transactions of this kind took place 
during the account, that on the name-day the ticket of necessity 
only remained in the possession of an intermediate jobber or 
broker for the time required to take the particulars of it. It 
sometimes happened that the same ticket passed through the 
same members hands several times in fulfilment of bargains 
made with other members, and, as a matter of fact, he had 
neither the opportunity, time, nor the means for making 
enquiries respecting the name so passed. The original selling 
broker would not have been bound to deliver a transfer of the 
shares to the ultimate purchasing broker until the expiration of 
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ten days after the account day, and during the ten days the said 
purchasing broker could not have bought in the shares against 
the seller. During this time it was open to the original selling 
broker to object to the name passed by his buyer, in which case 
such buyer would of course have passed on the objection to the 
person from whom he received the name as hereinbefore men¬ 
tioned, and practically such buyer would have had no liability 
or interest in the question, as whatever grounds there might 
have been for objecting to the name would have had to be met 
by the person from whom it emanated, and who bad originally 
issued the ticket, and the committee of the said Stock Exchange 
would if appealed to by the selling broker, have decided as to 
the validity of any such objection, and would have required 
another name to be given in case they had considered it right to 
do so. But after the lapse of these ten days the selling broker 
was required to deliver the certificates and transfer of the shares 
to the said ultimate purchasing broker, or in default thereof, 
the latter could have bought in the shares against the seller. 
The usual course of business was for the selling broker to deliver 
the transfer, together with the corresponding ticket, to the said 
ultimate purchasing broker from whom he received the pur- 
chase-money. The said ultimate purchasing broker did not 
know to whom his ticket had been ultimately passed until the 
delivery of the transfer. According to the long-recognised and 
well-established rules and usages of the said Exchange, if the 
original selling broker did not deliver his transfer and certificates 
and obtain payment of the purchase-money within fifteen clear 
days from the name-day, his immediate buyer was released from 
all loss caused by the default of the ultimate purchasing broker 
to pay for the shares, and the latter would alone remain re¬ 
sponsible ; in like manner, if the member who issued the ticket 
containing the name of the intended transferee of the shares 
did not buy in or attempt to buy in the same shares within 
fifteen days from the account day, his immediate seller was 
released from all loss caused by the failure of any member 
through whose default the shares were not delivered to, and the 
purchase-money paid by, the ultimate purchasing broker, the 
jobber had fulfilled all the obligations required of him by the 

rules and usages of the said Stock Exchange in respect of his 
contract” 

In commenting on this usage Lord Cairns observed that 
the words used by Mr. de Zoete, “ the name of a person <w 
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the purchaser of the said shares” clearly implied the name of a 
person who can and will purchase, and would have no application 
to the name of a non-existing person, a lunatic, an infant, a 
married woman, or a person who has given no authority to use 
his name. And he held it clear that the jobber was not dis¬ 
charged unless the person whose name he proposes is competent 
to contract. As to whether any obligation was thrown upon the 
seller by the rules of the Stock Exchange to enquire as to the 
capacity and willingness to contract of the person whose name 
was given, he was satisfied from the evidence that the interval 
given before completion was to give an opportunity to enquire 
into the responsibility and not the capacity and willingness of 
the name given, and that the seller, if content to waive enquiry 
into the responsibility, was entitled to assume the capacity and 
authority. He entirely agreed with what was said by Lord 
Justice Mellish : “ If the person whose name is on the ticket is 
willing and able to fulfil the contract, then, as soon as the 
transfer is made to him, the jobber is discharged.” But in the 
present case, there being no person willing and able to fulfil the 
contract, and the person whose name was on the ticket having 
given no authority to the jobber to put his name there, the 


jobber is not discharged. 

Lord Chelmsford expressed his view of the jobber’s contract 
as follows (L. R. 7 H. L. 544)'" It is at first a temporary dnd 
conditional contract, but it becomes absolute upon his failure 
to furnish by the name-day the name of a person capable and 
willing to become the transferee of the shares, so that the 
seller by executing a transfer may make with him a new 
contract in substitution of the original one with the jobber. 


Phis being the nature of a jobber’s contract, it follows as a 
:onsequence that the appellant did not perform what he under¬ 
ook by giving the name of a person under disability with 
rhom no new binding contract could be made to be substituted 
or his own ” In regard to the argument that the plaintiff’s 
emedy if any, was against the real buyer or his broker, he 
aid (p.’ 546)“ Assuming that the respondent, according to 
'astellan v. Hobson, might have proceeded against the real 
iuy e r to compel him to indemnify him against the payment of 
alls that could not have the effect of depriving the respondent 
f hi’s remedy against the appellant for the non-performance of 
is contract. If this were so, the consequence would be that 
lthough the liability of the appellant to an action for his 
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breach of contract continued, the remedy against him would be 
gone. It would be a strange answer to an action which 
admitted (as it must) that there had been a non-performance 
of the contract, but alleged that the defendant was discharged 
by reason of the plaintiff having a remedy against another 
person upon a liability of a totally different description.” 

Lord Hatherley (p. 547) states the effect of the contract of 
the jobber, with the usage incorporated, to be as follows :—“ I 
will give to you,” says the jobber, “the name of a person who 
has authorised me to give his name instead of my own, and 
who will perform my contract for me; and when that name is 
given to you, you shall have an opportunity of enquiring into 
that pei-son’s name (ten days, I think is the time allotted for 
such enquiry), and you shall thereby satisfy yourself that the 
person I name is a person whom I may reasonably propose to 
you as the person who is to perform the contract which I have 
entered into with your broker, and that he is a person whom it 
is reasonable for me to substitute for myself as contracting with 
you— i.e. you shall have the means to satisfy yourself as to his 
responsibility in point of means to fulfil that engagement which 
I have taken upon myself,—after which the contract which I 
have made will cease.” He considered the usage so embodied 
was reasonable; and that handing in a name without proper 
authority to give it has been held (sc. in Maxted v. Paine, first 
action) as it ought to be held, to be not a compliance with the 
* rules of the Stock Exchange, and, therefore not to be a substi- 
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tution of another person for the original vendor. 

It will be remembered that I reserved for consideration in Judgment of 
connection with KiclcaUs v. Merry the judgment of Mr. Justice ^ckbSnlx 
Blackburn in Maxted v. Paine (second action). The effect of v. 
that judgment was briefly this that a member of the Stock ^“^) (secom 
Exchange who has bought shares for the account from another 
member of the Stock Exchange (there being no essential 
distinction in this respect between a broker and a jobber), 
fulfils his contract, so far as relates to the transfer of the shares,' 
by delivering on the name-day a ticket really issued by a 
member of the Stock Exchange ; and that transfers of the shares 
into this name (with the scrip certificates) having been de¬ 
livered by the ultimate holder of the ticket to the member 
issuing the ticket, and the price having been fully paid to the 
holder of the ticket, all intermediate buyers are released 
and there is a complete novation of the original contract • the 

C.S.G. * 

R R 
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-" issuing the ticket or his principal , and the ultimate holder 

of the ticket or his principal. Dissenting however from the 
judgment in Maxted v. Paine (first action), he thought it not 
necessary, in order to exonerate the intermediate buyer, that 
the name passed by him should be the name of one who had 
really authorised his name to be given ; he considered that the 
nominee was not necessarily dealt with as the purchaser; nor, 
apparently, did he consider that the nominee on the ticket and 
the member issuing the ticket must necessarily be dealt with 
as holding towards each other the relation of principal and 
agent. 

Now, although it is finally decided, by the judgment of the 
House of Lords in Nichdls v. Merry , that in order to exonerate 
the jobber, it is necessary that the nominee on the ticket has 
really authorised his name to be given; it may become neces¬ 
sary, in regard to the question who is liable, to analyse further 
the modus operandi of the novation, and upon this point, this 
judgment of Mr. Justice Blackburn is important and suggestive. 
There seems great force in the arguments by which he esta¬ 
blishes the proposition that the new and substituted contract is 
made between the member issuing the ticket or his principal 
and the member who is the ultimate holder of the ticket or his 
principal; and there seems nothing in this proposition incon¬ 
sistent with what is decided in Niclcalls v. Meimy. Adopting 
this view of the modus operandi of the novation, the question 
remains whether the two members of the Stock Exchange who 
are ultimately brought together, contract with each other as 
principals. According to this judgment of Mr. Justice Black¬ 
burn they do so contract. But with deference I must point 
out what appears to me a material distinction. It is no doubt 
the clear usage of the Stock Exchange that members do in 
their primary contracts, contract with each other as principals. 
But non constat that this is the case in regard to the secondary 
contract which is made by the passing of the ticket. On the 
contrary it would seem more consistent with the tenor of the 
document that, so far at least as regards the liability on the 
shares, the member (who in this case is presumably a broker) 
undertakes as agent for the person named on the ticket. 

It is clear that, if the person named on the ticket is the real 
buyer, lie is, at all events, liable by the direct operation of the 
new contract. If this person is not the real buyer, then if the 
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real buyer can be discovered and is solvent, the safest course for 
the seller to enforce his indemnity will be to sue the real buyer 
on the principle of Castellan v. Hobson. The question remains 
whether the broker of the ultimate buyer, who issues the 
ticket, incurs a personal liability for calls on the shares. If I 
am right as to the nature of his contract, there would be 
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great difficulty in establishing such a liability against the 
broker, whether the real buyer is disclosed or not. But 
assuming, as will generally be the case, the real buyer to be a 
responsible person, the question is not of much practical im¬ 
portance. There will never be any difficulty in discovering 
the real buyer. For it will be cheaper for him to be sued 
directly, than to be sued for relief by the trustee in bank- 
ruptcy of his nominee. For it is clear that the person whose 
name is on the ticket with his own authority could have no 
defence to an action by the seller. 


It will be gathered from the above cases and the usage as 
explained in the evidence, that the ticket of which the seller’s 
broker is the ultimate holder, is, in the usual and ordinary 
course of business, passed to him by the jobber to whom he in 
the first instance sold the shares. GrisseU v. Bristowe furnished 
an instance where this was not the case. There had beeu a 


uerc, wnetner 
the seller’s 
broker setting 
off transactions 
with the jobber 
and having a 
name passed to 
him by another 
member of the 


set-off of transactions between the plaintiff's brother and the 
defendant with whom he made the contract for the plaintiff (as with the 
seller) in the first instance; and the name into which the SXfethafc 
plaintiff transferred the shares had been passed to his broker, ho doe3 * 
not by the defendant but by another member of the Stock 
Exchange. The plaintiff could only put his case on the footing 
that he had transferred according to the contract. But if his 
claim had been against the transferee, it would have been fairly 
questionable whether his broker, by taking a ticket from a 
person with whom the plaintiff had no antecedent contract, 
established a privity between the plaintiff and the person 
named on the ticket so as to bind the latter. 


The question, stated generally, is this A. is a broker who 
for a customer sells a parcel of shares for the settlement to B., 
a jobber. A. and B. have other transactions resulting by the 
settling day to a complete balance, or in an excess of sales by 
B. to A. Is A., according to the usage, entitled to set off with 
B. the shares in the first instance sold to him and to get a 

ticket or a name for these shares from some other member of 
the Stock Exchange instead ? 


R R 2 
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The situation may arise in one or other, or in a combination, 
of two ways. First, A. may have bought shares for the same 
settlement for other customers. In this case, instead of going 
through the idle ceremony of passing to B. a ticket which B. 
will immediately pass back to him, A. will fill up the transfer 
to his buying customer with the name of his selling customer; 
and I apprehend that this being done and the transfer returned 
to the broker who settles the payment and sends the transfer 
and scrip to his buying customer, the latter would be bound 
exactly as if the name had been passed by the jobber.— Secondly, 
A. may have speculated on his own account in shares for the 
settlement. Ex hypothcsi he does not take up any shares on 
his own account; and the necessary effect of his setting off 
transactions with B., is that he becomes entitled to get from 
some other member of the Stock Exchange, a ticket or tickets 
for the number of shares sold to B. on the customer’s account. 
If A. gets a ticket accordingly, and procures from his customer 
a transfer to the person named in the ticket, it is difficult to see 
how the circumstance that the ticket has not been actually 
passed by B. to A. can be in any way material. The ticket 
comes to A. through the machinery of the Stock Exchange in 
consequence of the sale of the shares to B., and only arrives by 
another (and probably shorter) route than if it had actually 
passed through B.’s hands. It is to be observed however that 
the practice of a broker dealing in shares on his own account is 
discountenanced, if not absolutely prohibited, by the rules of 
the Stock Exchange (Rule 41). 


I now advert to some cases arising out of failure on the part 
of the broker or his principal to meet engagements incurred on 
speculative accounts, particularly in relation to the rule of the 
Stock Exchange by which the accounts of a defaulting member 
are peremptorily closed. 

Duncan v. UiU. In Duncan V. Hill (L. R. 6 Ex. 255, 8 Ex. 242), the 

plaintiff, who was a member of the Stock Exchange, bought, 

as broker by the instructions of the defendant, a quantity of 
stocks and shares in various undertakings, for settlement on the 
15th of July, 1870. Subsequently by the request of the de¬ 
fendant, the shares were carried over to the account of 29th 
July, a transaction which involved payment on the 15th, of 
a difference of £1688 19s., for which the plaintiff became 
primarily liable. An account showing this sum to be payable 
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on the 15th, was duly furnished by the plaintiff to the de- Part Till. 

fendant. He did not pay it, but the plaintiff paid it on the v-L,- 

15th. On the 18th, the plaintiff was declared a defaulter on 
the Stock Exchange, and according to the rules, his accounts 
were peremptorily closed ; resulting in a difference, on account 
of the shares bought for the defendant, of .£6013 13s. 5d. The 
closing of the accounts of a member of the Stock Exchange 
comes in effect to this, that the time for performance of all his 
contracts is advanced ; and in default of immediate performance, 
each contract is, in effect, rescinded, and instead thereof the 
defaulting member' is held liable for the “ difference ” ascer¬ 
tained by reference to what is called the “ making up ” price of 
the day. 

The action was really that of the plaintiff s creditors suing in 
his name; and the question was whether the plaintiff was en¬ 
titled to recover, in an action at law against the defendant, the 
whole of the £6013 13s. 5c?. He was admittedly entitled to 
recover the £1688 19s. paid on his account at the settling day. 

The Court of Exchequer held the plaintiff entitled to recover 
the whole £6013 13s. 5 d .: but this decision was reversed by the 
Exchequer Chamber, on the ground that, whereas the action was 
brought to recover a loss incurred by the plaintiff by reason of 
his having acted as agent for the defendant; it appeared that 
the agent was subjected to the loss in question, not by reason of 
the contract into which he-was authorised to enter by his prin¬ 
cipal, but by reason of a default of his own— i.e. by reason of 
his own insolvency brought on by want of means to meet his 
other primary obligations. Consequently, it was said, there was 
no promise which could be implied on the part of his principal 
to indemnify him ; and that in the present case there was cer¬ 
tainly no express promise to this effect. It was observed that 
there was no failure, by the defendant in any part of his 
undertakings, nor any evidence that the insolvency of the 
plaintiff was caused by his having entered into the contract for 
the defendant. 

In the case of Lacey v. Hill, Scrimgeours Claim , L. R. 8 Ch. Lacey T . Hill, 
921, evidence was given of usage of the Stock Exchange for the ^ MUr ’* 
broker, in the case of his principal becoming notoriously unable * 
to protect him from loss on speculative accounts, to close such 
accounts immediately by selling on the best terms amounts of 
all stocks and shares equivalent for those he may have contracted 
to take, and by purchasing amounts of all stocks or shares 
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Lacey v. Hill. 
Crowley's Claim 


equivalent to those he may have contracted to deliver. This 
rule was adverted to in the judgment of Lord Justice Hellish as 
a reasonable one, 1 and such as a Court of law would give effect 
to. In the actual case before the Court the stocks purchased 
had been actually paid for with the brokers money. The 
principal, on a large fall taking place in stocks in which he had 
speculated, shot himself on the afternoon of the 15th July, 1870, 
which was a settling day: and the broker to avoid further loss, 
immediately sold, although he had been under contract with his 
principal to keep the account open until the next settling day. 
According to the judgment of both the Lolds Justices (James 
and Hellish), affirming the decision of Lord Romilly, the broker 
was entitled, on the principles of common law, without reference 
to the usage of the Stock Exchange above mentioned, to indem¬ 
nity from his principal’s estate. 

In Lacey v. Hill, Crowley's Claim (L. R. 18 Eq. 182), which 
was a claim by another broker, arising out of the same circum¬ 
stance, evidence of usage was given to the same effect. In this 
case the brokers had two days before the settling day expressly 
informed the principal that if he did not pay them in full on the 
settling day, they could not stand, or in other words their own 
accounts would be peremptorily closed. He promised to pay in 
full accordingly, and on the strength of this they continued some 
of the stocks. He did not pay, but shot himself as before stated. 
In consequence of his failure to pay, and of that alone, as 
appeared by the evideuce (and the case therefore in this respect 
differing from Duncan v. Hill), the brokers were on the 
following: dav declared defaulters, and their accounts were 
closed accordingly. The Master of the Rolls (Jessel) decided 
the case in the plaintiff’s favour on two grounds: first, that 
the brokers, having only “ continued ’ on the faith of a piomise 
which was not kept, were entitled to close immediately; and 
secondly, upon the usage given in evidence in the case as above 
stated. It will be observed that this decision assumed the case 
to he the same as if the closing of the accounts had been the 
voluntary act of the brokers. It was not therefore necessary to 
consider the effect of the peremptory closing of the broker s 
own accounts, or to lay stress on the distinction between the 
facts in evidence and those in the case of Duncan v. Hill. 


i In the case of Davis d Co. v. was expressly decided by Charles, J., 
Howard, 1890, 24 Q. B. D. 691, the trying the case without a jury, 
point that the usage was reasonable 
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That distinction must, however, be pointed out in order that 
the effect of the decisions may be correctly appreciated. 

In Hartas v. Ribbons (1889, January 21, 22 Q. B. D. 254), 
the plaintiff, who had made contracts as a broker for the defend¬ 
ant, failed before the settling day, through inability to carry out 
other engagements, and had his accounts closed accordingly. 
According to the practice of the Stock Exchange, the client, if 
not in default to the defaulting broker, has the option of carry¬ 
ing out the contract with the jobber, or of accepting the officia 1 
prices at which the broker’s accounts are closed. The defend¬ 
ant, being informed of this option, accepted the latter alterna¬ 
tive. The Court of Appeal held that he was bound by this 
election, and that whether this constituted a new contract or a 
ratification of the old contract with a full knowledge of its inci¬ 
dents, the case was distinguishable from Duncan v. Hill, and 
the defendant liable to indemnify the plaintiff from the liability 
incurred in respect of the contract with the incidents imported 
into it by the Stock Exchange rules. 

I close this review of the cases on the Stock Exchange with 
a 'case (adverted to p. 258, supra) on the question whether 
speculative contracts, as commonly entered into on the Stock 
Exchange, are void as wagers, or time-bargains within the 
meaning of 8 & 9 Viet. c. 109, s. 18. The case is Thacker v. 
Hardy, 4 Q. B. D. 685, an action brought by the broker against 
his principal, for indemnity in respect of contracts of this 
nature. The facts, which may be taken as typical, were found 
by Mr. Justice Lindley (p. 686) as follows :—“ First, that the 
defendant was a speculator, and the plaintiff knew him to be 
so; secondly, that the defendant employed the plaintiff to 
speculate for him on the Stock Exchange; thirdly, that the 
defendant knew, or must be taken to have known, that, in 
order to carry out the transactions, the plaintiff would have to 
enter into contracts to buy or sell, as the case might be, and in 
order to protect himself and the defendant, to enter into other 
contracts to sell or buy respectively; fourthly, that there was, 
in fact, no other way in wliich the plaintiff could speculate for 
the defendant as he desired ; fifthly , that the plaintiff did buy 
and sell accordingly; sixthly, that the defendant never expected 
nor intended, to accept actual delivery of what the plaintiff 
might buy for him, nor actually to deliver what he might sell 
• for him, and that the plaintiff knew that the defendant never 
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Part viii. expected or intended to do so ; seventhly , that the defendant, 

--y— -- nevertheless, knew that he incurred the risk of having to accept 

or deliver as the case might be, but was content to accept that 
risk, in the expectation and hope that the plaintiff would be able 
so to arrange matters as to render nothing but differences 
actually payable to or by him as the case might be; eighthly, 
that unless the plaintiff could arrange matters as expected, the 
defendant would be unable to pay for what w r as bought for him 
or deliver what was sold for him, and that the plaintiff knew 
perfectly well that the defendant would be unable to do so.” 
In giving his decision, which was in favour of the plaintiff, Mr. 
Justice Lindley observed (p. 689) that an obligation to in¬ 
demnify is created whenever one person employs another to do 
a lawful act which exposes him to liability, and that in his view 
of the evidence, the defendant did authorise the plaintiff to 
incur liability by buying and selling as above described. He 
observed that a time bargain properl} 7 so called was a bargain 
for the sale of stock made on the understanding that it should 
not be carried out, but that only a difference should be paid; 
that such bargains were very rare, and this was what he under¬ 
stood the witnesses to mean when they said there w'ere no such 
things as time bargains on the Stock Exchange. He concluded 
with an observation wdiich is material as to the limitation 
already adverted to in the effect of Duncan v. Hill. “ The 
defendant w T as himself unable to meet his engagements, and 
that was the principal cause of the plaintiff becoming a de¬ 
faulter. The inability of the defendant to continue his specu¬ 
lations gave the plaintiff the right to close all the defendants 
accounts ; that appears from a celebrated case in Chancer} 7 , 
Lacey v. Hill. Whether they were closed by the plaintiff or 
by the Stock Exchange committee, is I think, immaterial, it 
not being proved that the defendant was in any way prejudiced 
by what was done.” The Court of Appeal sustained this judg¬ 
ment both as a finding of the inferences in fact, and as to the 
conclusions in law. They distinguished the case from GW 
wood v. Blane (11 C. B. 526) where, according to the findings 
of the jury, neither party intended that there should be an 
actual buyer or seller, and it was simply a bargain that accord¬ 
ing to the price of stock on a future day the parties should 
respectively gain or lose, and the transaction was accordingly 
held void as being in the nature of a wager. 
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4 Masters of Ships. 

I shall consider masters of ships in relation chiefly to their 
agency, under exceptional circumstances, for the owners of the 
goods carried ; touching very lightly on their powers and duties 
in their ordinary character as agents for the shipowner. For a 
full account of the.se, I refer to the special treatises on shipping, 
and particularly to the very able and complete treatise of the 
late Mr. Joseph Kay on the Law relating to Shipmasters and 
Seamen. I shall here confine myself to citing, in regard to the 
master’s authority to pledge the credit of his owners for supplies 
to the ship, the opinion of Lord Abinger in Arthur v. Barton 
(6 M. & W. 138), which has been generally accepted as a correct 
and authoritative expression of the law on the subject. 

“ Under the general authority,” he says, “ which a master of 
a ship has he may make contracts and do all things necessary 
for the due and proper prosecution of the voyage in which the 
ship is engaged. But this authority does not usually extend to 
cases where the owner can himself personally interfere, as in the 
home port, or in a port in which he has beforehand appointed 
an agent, who can personally interfere to do the thing required. 
Therefore if the owner, or his general agent, be at the port, or 
so near it as to be reasonably expected to interfere personally, 
the master cannot unless specially authorised or unless there 
be some usual custom of trade warranting it, pledge the owner’s 
credit at all, but must leave it to him, or to his agent, to do 
what is necessary. 

“ But if the vessel be in a foreign port, where the owner has 
no agent, or if in an English port, but at a distance from the 
owner’s residence, and provisions or other things require to be 
provided promptly, then the occasion authorises the master to 
pledge the credit of the owner. 

“ But then the further question arises, for what things he 
may pledge the owner’s credit? This also is limited, either 
to such things as are necessary, or (as Lord Tenterden in his 
book on Shipping, and Mr. Justice Story in his valuable 
book on Agency, very clearly lay it down) to such things as are 
reasonably fit and proper for the ship, or for the voyage, under 
the circumstances of the case.” 

' ‘ N .° n,aritim<! , Hen attaches » plied to it (Laws y. Smith, The Lie 
ship m respect of necessaries sup- Tinto, 9 App. Ca. 356 ).' 
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Generally he is 
agent for the 
shipowner only. 


May act for the 
owner of the 
cargo by express 
mandate. 


In emergency, 
must communi¬ 
cate with them, 
if possible. 


In accordance with the law so laid down, it has been decided 
by the Court of Common Pleas (Brett and Denman, JJ.) that 
the presumption of authority entirely fails where the owner of 
the ship has, in the port where she is lying, an agent authorised 
and ready to supply the ship’s requirements (Gunn v. Roberts , 
L. R. 9 C. P. 331). Mr. Justice Brett seems not to think it 
material (though found to be the fact) that the master was 
aware of there being an agent so authorised ; it being also 
found that the person who furnished the supplies might, by 
reasonable enquiry, have ascertained the fact. 


Generally and in the ordinary course of things, the master is 
agent for the shipowner, and has nothing to do with the cargo 
except to fulfil, as agent for the shipowner, the contract to 
carry the cargo to its destination. 

The master, however, as the person in actual custody of the 
goods, may act upon such directions of their owners regarding 
them, as are consistent with the shipowner’s interest under 
the contract of carriage. Thus, if the natural termination of 
the voyage is prevented by a cause excepted by the contract, he 
may arrange with the consignees for delivery at an intermediate 
port, it being an implied term of such an arrangement that 
freight is payable pro rata parte itineris (Christy v. Row, 1 
Taunt. 300). If it is practicable to complete the voyage, I 
apprehend the master would not, in general, be justified, having 
regard to the interests of the shipowners, in delivering at an 
intermediate port at the request of the consignee, except on 
payment of the freight for the whole voyage. But if, on 
putting in for repairs at an intermediate port, the goods are 
found to be, from sea damage, in such a state that they could 
not be carried on without great deterioration, it would be the 
master’s duty, as a reasonable course, to deliver them up to 
the consignee demanding them and offeiing payment 0 _ 
pro ratd (Notara v. Henderson , L. R. 5 Q. B. 353, 7 y. . 

235). 


n cases of shipwreck or other emergency which may render 
lecessary, in the interest of the owners of the cargo, that the 
ds should be dealt with in some other manner than by 
varding them in the ship to the port of destination ; it is the 
V of the master, if possible, to communicate with the con¬ 
ges, and obtain their directions and strictly follow them 
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(Acatos v. Buims, L. R. 3 Ex. D. 282). But in a case of 
unforeseen and unprovided necessity, where no correspondence 
can be had with the owners of the goods within reasonable time 
(The Gratitudine, 3 C. Rob. 237; The Buonaparte, 8 Moo. P. 
C. 473; Wilson v. Millar, 2 Stark. 1 ; Cargo ex Hamburg, 2 
Moo. P. C. N. S. 289, 33 L. J. Adm. 116)—that is to say, where 
the necessity of action must arise before an answer can in 
reasonable calculation be expected (The Lizzie, L. R. 2 Adm. 
354; The Australasian, &e., Co. v. Morse, L. R. 4 P. C. 222)— 
the master is justified in assuming, and is bound to assume, the 
character of agent for the owners of the goods. He is then 
bound to act for the best and do with the cargo as a prudent 
owner would have done, and, as a correlative right, is entitled 
to charge its owner with the expenses properly incurred in 
so doing (The Gratitudine, supra; Cargo ex Argos, L. R. 5 P. 
C. 134, 165). 

Primd facie it is his duty, having regard to the interest of 
the shipowner, as well as to that of the owner of the cargo, to 
carry on the goods in the original bottom, and to have the ship 
repaired for that purpose (Daranty v. Hart, Cargo ex Hamburg, 
2 Moo. P. C. N. S. 289, 319). If this is impracticable he may 
tranship the cargo, and it is his duty to carry the goods to their 
destination in this way, if practicable, rather than sell them 
(Cannan v. Meabv/m, 1 Bing. 243). The criterion whether it 
is, in a mercantile sense, practicable to carry the goods to their 
destination, is, whether they can be brought there in a market¬ 
able condition and so as to be worth more than the cost of 
carriage. And in calculating for this purpose the cost of carriage 
account must be taken of the cost of unloading, drying and 
restoring, warehousing and reshipping, but not the freight, 
except only in the case of the freight in the substituted bottom 
exceeding the freight originally contracted for, and then only for 
the excess (Bosetto v. Guimey, 11 C. B. 176; Faimworth v 
Hyde, L. R. 2 C. P. 204). 1 

In the extreme case only, where it is impracticable either to 
repair or to tranship, or to place the goods in safe keeping on 
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1 It is to be observed that if the 
goods are not carried on . the freight 
is lost to the shipowner. It has 
been decided that, under the suing 
and labouring clause in a policy of 
insurance on freight, the whole 


cost of forwarding in a substituted 
bottom may be recovered, although 
the policy contains a warranty 
against particular average. (Kid- 
ston v. Bmp. Marine. Tns. Co.. L, R. 
2 C. P. 357.) * 


In case of neces¬ 
sity, and as a 
last resource, the 

master is em¬ 
powered to sell 
the goods. 
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make the cargo 
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on the ship and 
freight being 
exhausted. 


the owners’ account until he can deal with them, the master 
may (because he must) sell the goods on behalf of the owners 
(Underwood v. Robertson, 4 Camp. 138; Freeman v. East 
India Co., 5 B & Aid. 617 ; Benson v. Dent, 8 Moo. P. C. 419; 
Van Omeron v. Dowick, 2 Camp. 42 ; Campbell v. Thompson, 
1 Stark. 490 ; The Australasian, c t'c., Co. v. Morse, L. R. 4 P. 
C. 222). In such a case, the shipowner has no claim for freight, 
even pro rata (Vlierboom v. Chapman, 13 M. & \V. 230). If 
the title of the purchaser from the master is contested, it lies 
upon that purchaser to prove the necessity ; and the weight 
of the burden of proof in such a case is strongly illustrated by 
the case of Atlantic Mutual Insurance Co. v. Huth, 16 Ch. D. 
474. It would appear from this case that it is hardly possible 
to justify the sale for a lump sum of the chance of saving a 
miscellaneous cargo, a contract which would be unfair to the 
owners of goods which are comparatively imperishable ; and 
that it is at all events incumbent on the master before doing 
so to try to induce persons to recover the cargo for salvage 
remuneration. 


Bound up with the first of the alternatives above-mentioned, 
amely, that of repairing the ship, to proceed on the voyage, is 
he power of hypothecating the cargo by a bottomry bond on 
hip, freight and cargo (The Gratitudine, 3 C. Rob. 237 ; Cargo 
x Sultan, Swab. 511 ; The Lizzie, L. R. 2 Adm. 222 ; The 
Carnak, L. R. 2 C. P. 505). To make such a bond valid it 
oust appear that the shipowners are without personal credit in 
he place, and that the outlay is necessary to enable the ship to 
►roceed on her voyage (The Oriental, 7 Moo. P. C. 398, 409). 
"hese are conditions precedent of the validity even as regards 
he ship and freight. As regards the cargo there are the further 
ouditions, that the money could not be raised on the ship an 
reio-ht alone; that (as already shown) communication with the 
iwners of the goods, if in reasonable expectation practicable, 
,as been made or attempted ; and that the master, acting on 
>ehalf of the owners of the goods, might reasonably expect th 
ransaction to be beneficial to such owners; or, in other words, 
hat the transaction was such as a prudent owner might have 
ntered into. The effect of the bond, as regards the cargo, is to 
nake the goods subject to payment of the bond only after 
he ship and freight have been realized and the proceeds 

xhausted. 
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The communication to the owners must inform them not 
merely of the circumstances, but of the intention to raise money 
by hypothecating the cargo {The Onward, L. R. 4 Adm. 38). 
The object of the communication is twofold, first, to give the 
owner an opportunity of advancing the necessary funds, or of 
raising them on his own personal credit, and at an ordinary 
rate of interest, if he can do so ; and secondly , to give him an 
opportunity of unlading the cargo if he thinks it expedient 
(Kay, p. 564). 

In entering into a bond of hypothecation, so far as relates 
to the cargo, the master acts quoad the creditor, as agent for 
the owner of the goods under an implied authority from him ; 
but this agency is implied in law no further than is necessary 
to give the bondholder a good title. As between the shipowner 
and the owner of the goods, the bond is that of the former 
alone; and by entering into it the master, as agent for the ship¬ 
owner and within the scope of his presumed authority, makes 
with the owner of the goods an implied contract to indemnify 
him from the bond ( Duncan v. Benson , Benson v. Duncan , 1 
Ex. 557 ; 3 Ex. 644). 

In all cases which would justify an hypothecation of the 
cargo by the master, he has also a discretion to sell a part of 
the cargo, if by that means he can raise the money necessary 
to carry on the rest so as substantially to perform his contract 
{The Gratitudine, 3 C. Rob. 240, 263 ; Atkinson v. Stephens, 
7 Ex. 567, 576). 

As regards the title of the purchaser on a sale it appears to 
be enough that he bond fide relies on a sale which is valid by 
the law of the place (Cammell v. Seivell, 3 H. & N. 617). But 
he does not acquire any title by reason merely that the master 
has sold in the bond fide exercise of a discretion on behalf of the 
owners {Freeman v. E. L Co., 5 B. & A. 621). The extent of the 
authority of the master is governed by the law of the flag (Lloyd 
v. Qnibert, 6 B. & S. 100 ; The Kaimak, L. R. 2 P. C. 505). But 
the proposition here stated assumes that there is an agency ; 
and it is not to be supposed that the Courts of this country will 
apply the law of the flag so as to create an agency to deal with 
the property in goods, in circumstances which neither the law 
of the place to which they are consigned (being the place of 
final performance of the contract of affreightment as well as 
presumably of the domicile of the owner) nor the “ general 
maritime law (that is to say, the general principles of law 
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relating to maritime contracts which English Courts are ac¬ 
customed to administer), would recognise as constituting au 
agency at all (see p. 136 of the report of Lloyd v. Gutter t, 
6 B. & S., and the judgment of the Privy Council in Cargo ex 
Hamburg there referred to, 2 Moo. P. C. N. S. p. 289). 


5. Partners. 

Every member of an ordinary partnership is its general agent; 
the scope of his general authority (as inferred from the mere 
fact of partnership) being determined by the kind of acts which 
are necessary from the nature of the business, or usually 
exercised by partners in carrying on similar business in the 
ordinary way (Dickinson v. Valpy , 10 B. & C. 128 \ Brettel v. 
Williams , 4 Ex. 623; Stead v. Salt, 3 Bing. 101). 

A partner may also be a general agent for the partnership, 
with an authority of a different scope, inferred from the cov/rse 
of business as actually carried on with the knowledge and 
sanction of all the partners. A general agency of this kind 
depends on the principles of holding out already discussed ; and 
not upon the mere fact of partnership. 

Further, there may be an authority, either general or special, 
constituted by the express terms of the partnership articles, 
and this may again, by the express terms, be extended beyond 
the scope of acts necessary for the business of the partnership, 
or usual in business of the like description. 

In what follows I shall, for the most part, confine myself to 
the general authority which is inferred from the mere fact of 
partnership in business of some known description. 


The following powers are presumed as incident to partnerships 
enerally : 

The partner is presumed to have power on behalf of the firm 
j receive money due to the firm (Anon., 12 Mod. 446; Duft 
E. I. Co., 15 Ves. 198, 213; Tomlins v. Lawrence, 3 Moo. 

• P 555/556); and to take the necessary steps, by action, 
istress, bankruptcy proceedings or otherwise, for recovering 
ie money so due (Whitehead v. Hughes, 2 Cr. & M. 318; 
'obinson v. Hofman, 4 Bing. 562 ; Ex parte Mitchell, 14 Yes. 
[)7 ; Ex parte Hodgkinson, 19 Ves. 291; Ex parte Hall, 17 

es. 62). 

This power is presumed even though the firm has been 
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dissolved (Phillips v. Phillips , 3 Ha. 281; Bristow v. Taylor , 
2 Stark. 50; Porter v. Taylor, 6 M. & S. 156 ; King v. Smith , 
4 Car. & P. 108) ; and notwithstanding that the former partner 
has become bankrupt (2&c parte Owen, In re Owen, C. A., 
1884, 13 Q. B. D. 113, per Cotton and Bindley, L.JJ., pp. 116, 
117). But the presumption does not hold where there is a 
collusive payment in fraud of an arrangement of which the 
payer has notice ( Henderson v. Ward, 2 Camp. 561). Nor can 
a debtor to the firm, by arrangement with a partner, set off the 
amount against the partner’s separate debt (Piercy v. Fynney, 
L. R. 12 Eq. 69 ; KendaU v. Wood, L. R. 6 Ex. 243).' 

The partner has presumed power to bind the firm by pay¬ 
ments made in the ordinary course of business by a cheque 
drawn in the partnership name on the bankers of the firm and 
payable on demand (see Foster v. Mackreth, L. R. 2 Ex. 163,166). 

He has presumed power to state accounts and to promise 
to pay interest on the balance (Fergusson v. Fyffe, 8 Cl. & 
Fin. 121). 

He has presumed power (even after dissolution of the 
partnership) to make admissions in regard to obligations con¬ 
tracted during the partnership so as to charge the other 
partners ( Wood v. Braddick, 1 Taunt. 104; Nicholls v. 
Dowdvng, 1 Stark. 81; (h'ant v. Jackson, 1 Peake, 268, 269). 
His admission is however only evidence against the firm, and 
capable of being rebutted. For instance, where one of the firm 
had admitted payment of money and given a formal receipt for 
it the firm were permitted to show that the admission was false 
and a fraud on them ( Farrar v. Hutchinson, 9 A. & E. 641). 
It was suggested that the plaintiffs were parties to the fraud, 
but that did not appear essential to the decision. 

He has further presumed power, while acting for the firm in 
the ordinary course of business, to make representations in 
regard to the business, so as to be binding on the firm by way 
of warranty or of estoppel (Rapp v. Latham, 2 B. & Aid: 795 ; 
Blair v. Bromley, 2 Ph. 254; Wickham v. Wickham, 2 K. & J. 
478, 490; Sa/ndilands v. Marsh, 2 B. & Aid. 673; see p. 63oj 
m/.).' He has also presumed power to modify, in the way of 


1 By the Partnership Act, 1890, 
53 & 54 Viet. c. 39, s. 16, “an ad¬ 
mission or representation made by 
any partner concerning the partner¬ 
ship affairs, and in the ordinary 
course of business, is evidence 


against the firm.” But there must 
be a difference in the effect of the 
evidence, so as in the former case, 
but not necessarily in the latter, to 
create an estoppel. 
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business, the terms of a contract entered into by all the partners 
for the purposes of the partnership business (Leiden v. Lawrence, 
2 N. R. 283, Ex.). 

Notice to one partner is presumed to be notice to the partner¬ 
ship of all matters concerning the partnership business or 
property. This presumption arises from the probability that a 
partner will communicate to his co-partners that which it con¬ 
cerns them to know, and consequently does not apply to a 
fraud committed by the partner on the firm, of which he 
naturally would not inform them (Bignold v. Waterhouse, 1 M. 
& S. 255, 259 ; see also In re Careivs Estate Act, 31 Beav. 39, 
a case of director of a company ; and Brown v. Savage, 4 
Drew. 635, where a trustee who is also a beneficiary, assigning 
his share, is not presumed to communicate the fact to his co¬ 
trustees). If two firms have a common partner, notice to the 
one firm in the course of business is presumed to be notice to 
the other ( Steel v. Smart, L. R. 2 Eq. 84 ; Worcester Corn Ex. 
Co., 3 De M. &■ G. 180; Jacaud v. French, 12 East, 317, 333, 
where the case was put by Lord Ellenborough thus :—“ If A. & B. 
partners, receive money to apply to a particular purpose, A. & C. 
in another partnership could never be permitted to contravene 
the receipt of it for that purpose and apply it to another ”). 


In commercial or trading partnerships,—a description which 
nplies that credit is essential to the carrying on of the business 
i the ordinary way,—the following further powers are presumed 

s incident to the partnership. 

Where the business is such that the credit ordinarily exists 
a the form of bills of exchange or promissory notes, every 
artner has an implied power in the name of the firm to draw, 
ccept and indorse or sign such bills or notes (Re Riches, o N R. 
87 ; Pinkney v. Hall, 1 Salk. 126 ; Sutton v. Gregson, 2 Peake, 
50 ; Smith v. Bailey, 11 Mod. 401 ; Lane v WMiains, era- 
77 292). And if the partnership is dissolved during the cunency 
f a’hill drawn by the firm to their own order, the partnership is 
ot dissolved as 7 to that bill so as to recall the authority of the 

lartners to indorse it in the name of the firm (Lewis v. Reilly, 

O B 349) In the case of Yorkshire Banking Go. v. Beatson 
d. P P D «04 and 5 C. P. D. 109) the question was much 
onsidered what is the presumption where a bill is drawn and 
ocented or indorsed in a name which is that of the firm as well as 
hat of one of the partners. The Court of Common Pleas (Denman 
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and Lopez, JJ.) held, in accordance with the American authori¬ 
ties, that in such a case the paper was primd facie that of the 
individual, and it lay on the holder to prove that the signature 
was in fact made, and in fact authorised to be made, as the 
signature of the firm. The Court of Appeal however (Bramwell, 
Baggallay, and Thesiger, L.JJ.) considered the view supported 
by the Euglish authorities to be that (p. 121) “ where a name 
is common to a firm and to an individual member of such firm, 
and the individual member carries on no business separate from 
the firm, there is a presumption that a bill of exchange drawn, 
accepted or indorsed in the common name is a bill drawn, 
accepted or indorsed for the partnership and for which the 
partnership is liable, and that it lies on the defendants in an 
action against the partners upon such bill to get rid of the 
primd facie case made against them.” They however decided 
that in the case in point, the bills in question being accommo¬ 
dation bills for the benefit of the partner who signed them, and 
his evidence being to the effect that he did not by his signature 
intend to bind the firm, the presumption of their being part¬ 
nership bills was rebutted. The practical result arrived at 
was the same, and certainly is arrived at by the shortest road, 
on the American theory; though perhaps that goes too far in 
requiring proof of the authority in fact, if the intention to bind 
the firm is established. 

The presumed authority of a partner who signs a bill in the 
name of the firm is broadly distinguished from the authority of 
a person who signs a -bill by procuration of another (whether 
individual or firm). He who takes a bill signed by per procu¬ 
rationem gives credit to the representation of authority therein 
contained and is the person to suffer if the authority was non¬ 
existent or has been exceeded (Attwood v. Munninqs, 7 B. & 
C. 278V 


1 “A signature by procuration 
operates as notice that the agent has 
but a limited authority to sign, and 
the principal is only bound by such 
signature if the agent in so signing 
was acting within the actual limits 
of his authority,” Bills of Exchange 
Act, 1882 (45 & 46 Viet. c. 61, s. 25). 
This, no doubt, must be read in 
connection with section 60 of the 
same Act of 1882 (similar to 16 
& 17 Viet, c. 69, s. 19) which pro- 
C.S.G. 


tects bankers in paying, in the ordi¬ 
nary course of business, a cheque 
drawn on themselves. An instance 
of this will be found in Bissell v. Fox 
(51 L. T. 663; 53 L. T. 193), where 
a commercial traveller, who had no 
authority from his employer to in¬ 
dorse cheques, had indorsed cheques 
drawn to order of his employer with 
the words per pro. and the employer’s 
name, and paid them into his own 
account with his banker. The 
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Of course if the holder of a bill, purporting to be a partner¬ 
ship bill, has taken it with notice that it was drawn for an 
unauthorised purpose,— e.g., to answer a separate debt of the 
partner who issued it, or to provide the capital which that 
partner was to bring into the business,—he cannot charge the 
firm upon it (Be Riches, supra, 5 N. R. 287 ; Sheriff v. Wilks, 
1 East, 48 ; Greenslade v. Dower, 7 B. & C. 635). The pre¬ 
sumption on which a person dealing with the partner is primd 
facie entitled to act, is necessarily destroyed by the knowledge 
of such person to the contrary of the fact presumed. 

Where the partnership is that of a banking or mercantile 
house doing business abroad, of a kind in which letters of credit 
are usually employed ; there can be no doubt that a letter 
of credit signed by a partner in the name of the firm will be 
binding on the partners. This is what is meant by the dictum 
of Mansfield, C.J., in Hope v. Oust, cited in 1 East, 53:—“If 
one give a letter of credit or guarantee in the name of all the 
partners, it binds all.” The case under consideration was that 
of a hank, one partner of which in Holland, where he largely 
traded on his own separate account, signed in the name of the 
firm a letter of credit in his own favour. Lord Mansfield left 
the question to the jury whether the persons who took the 
guarantee acted fairly by the firm, or whether they had know¬ 
ledge of the fraud or acted so negligently that such knowledge 
might be imputed to them. In effect it was presumed to be 
within the scope of the partner’s authority to sign a letter of 
credit in the name of the banking firm for use abroad; but the 
authority could not be relied on by a person who knew or with 
due care might have discovered that it was abused. 

A guarantee for the debt of another in a home transaction 
stands on a different footing; for such an act cannot be 


banker gave biin credit for the 
amounts, and the traveller subse¬ 
quently drew out his balance and 
absconded. Denman, J., held the 
banker liable to the employer for 
the amount of all the cheques. 
There were seven cheques, six of 
them drawn on other bankers, and 
one on the banker with whom the 
traveller had kept his accoimt. The 
Court of Appeal varied the judg¬ 
ment in regard to this last cheque, 


as to which they held the banker 
protected by sec. 60. But quart, is 
it within “the ordinary course of 
business ” for a banker to give credit 
to an indorsement “per pro.” with¬ 
out inquiring into the authority ? 
To hold this seems to lay down the 
principle that a loose habit of busi¬ 
ness may override a well-settled rule 
of law ! I should have considered 
the decision of Denman, J., entirely 
right.—R. C. •; 
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regarded as necessary or as a usual mode of carrying on the 
business. Thus a firm of railway contractors (for a railway in 
this country) were held not liable on a guarantee given by one 
partner in the name of the firm to enable a sub-contractor to 
supply himself with materials (Brettel v. Williams , 4 Ex. 623). 

A partner in a commercial firm may borrow money for the To borrow money 
partnership business ( Rothwell v. Hwmphi'ies, 1 Esp. 406 ; s^pbnsi^!^ 
Denton v. Rodie, 3 Camp. 493), and may pledge the property 
of the partnership for the money so borrowed [Ex parte 
Bonbonus, 8 Yes. 840 ; Butchart v. Dresser , 4 De G. M. & G. 

542, 544). . And (according to the opinion of Mr. Lindley, 3rd 
ed. p. 303) he has power to create an equitable mortgage over 
the partnership real estate by deposit of the title-deeds. And 
seeing that a partner has power to bind the firm by representa¬ 
tions as to transactions within the scope of the partnership 
business (Rapp v. Latham, 2 B. & Aid. 795), I apprehend he 
would bind the firm for money borrowed which he represented to 
be required for the purposes of the firm, though in truth it was not. 

But where a transaction is out of the usual course of business, 
and there was no fair ground for believing that the money was 
wanted for the purposes of the business, the firm was not bound 
(Lloyd v. Freshfield, 2 C. & P. 325, 333). The authority to 
borrow for the firm does not of course extend to borrowing 
money for the purpose of supplying the capital to be put by the 
partner into the business; and the person who advances money 
to a partner for this purpose cannot charge the firm with it 
(Fisher v. Taylor, 2 Ha. 287). Nor as above seen will such a 
lender be in any better position by taking for the money so lent 
a bill of exchange accepted by the partner in the name of the 
firm (Greenslade v. Dower, 7 B. & C. 635). 

A partner in a commercial firm has presumed authority to To purchase for 
purchase for the firm all things of the kind usually dealt in ^ V* 
by them (Bond v. Gibson, 1 Camp. 185; Gardiner v. Childs, gt>d^ neTShiP 
8 Car. & P. 345 ; cf. Wilson v. Whitehead, 10 M. & W. 503); 
and he has power to sell the property of the firm in the usual 
way of business (Fox v. Eanbury , Cowp. 445; Barton v 
Williams, 5 B. & Aid. 395, per Best, C.J., 405). And this 
extends to the realization of the property for winding up the 
concern after dissolution (Butchart v. Dresser , 10 Ha. 453 
4 D. M. & G. 542). And although, where there is merely a 
partnership in a particular venture, there is not necessarily a 
presumption of authority in one of the partners to dispose of 
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the goods ( Barton v. Williams, supra); if the venture is left 
to the management of one who is to purchase in his own name, 
the others being in effect sleeping partners, the managing 
partner has presumed authority to act throughout and to deal 
with the goods as a partner on behalf of the firm by sale, 
pledge or otherwise (Reid v. Hollinshead , 4 B. & C. 867; Ex 
parte Gellar, 1 Rose, 297). 


Where the business of the firm is such that the outgoings are 
usually provided for by cash payments or book credits, as in the 
case of a mining company on the cost-book principle, there is 
no power presumed to draw or accept bills (Dickinson v. Valpy, 
10 B. & C. 128 ; Ricketts v. Bennett , 4 C. B. 686 ; Brown v. 
By&i's 16 M. & W. 252; compare Brown v. Kidger , 8 H. & 
N. 253, where the business was a coal-mine, and the power 
was held o be implied by the deed of partnership). Nor is 
there in such a business any implied power to borrow money 
(Hawtayne v. Bourne, 7 M. & W. 595; Brown v. Byers , 
supra); 1 although there may be a good claim to indemnity by 
way of salvage in favour of a partner who has spent his own 
money to preserve the concern from ruin (Ex parte Chippen¬ 
dale, 4 De G. M. & G. 19). In a case arising out of the busi¬ 
ness of a recently formed company, having for their object the 
trade in ox-tongues, a question arose in liquidation whether 
the manager of the company, having a general power to manage 
their business, could bind them by a promissory note expressed 
to be made on behalf of the company, and given as counter 
security to a person who guaranteed the carrying out by the 
company of a contract made between them and a dealer who 
was to supply the company with ox-tongues. It appears 
that the liability on the guarantee, and the consequential 
liability on the promissory note, was incurred by a breach of 
their contract on the part of the company before any goods had 
been supplied. It was held by North, J., not within the 
implied authority of the manager to give such a promissory 


1 As to a power to borrow money, 
the case of Montaignac v. Shitta, 
(Privy Council App. 1890, 15 App. 
Ca. 357)—though a case arising on 
the terms of an express power of at¬ 
torney-may be referred to as show¬ 
ing that, where there is a general 


power to borrow, and where the 
business carried on is such that it 
may be necessary, on an emergency, 
to borrow on exceptional terms; the 
lender is not bound to enquire 
whether the emergency has arisen 
or not. 
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note. There was no general authority properly so called, Part VIII. 

because no course of dealing had been established. And such ^—1^!-- 

a transaction was clearly not necessary for the company’s busi¬ 
ness, as no goods were supplied (In re Cunningham & Co., 

Simpson's claim , 1887, Aug. 9, 36 Ch. D. 530). As to power 
of a company to accept bills, see Bateman v. Mid- Wales Rail¬ 
way (L. E. 1 C. P. 499); Peruvian Ry. Co. v. Thames and 
Mersey Marine Co. (L. E. 2 Ch. 627) ; and Atkin v. War die, 

1889, May 18 (61 L. T. 23). 

The business of attorneys has been frequently distinguished Attorneys or 
from that of a commercial firm {Medley v. Bambridge , 3 Q. B. sollcltors - 
316 ; Levy v. Pyne , Car. & Marsh. 453, 454); so that in such a 
partnership there is no presumed authority in a partner to sign 
a promissory note or indorse a bill of exchange in the name of 

the firm ( Foster v. Mackreth, L. E. 2 Ex. 16). A firm of Distinguished 
attorneys do not, as such, act as scriveners; and without from scrivenere * 
evidence that they have usually so acted, one partner has no 
authority in the name of the firm, to receive money to be in¬ 
vested, generally, on security. But to receive money to be 
invested upon a particular mortgage may be incidental to their 
business as attorneys ( Hai'man v. Johnson , 2 E. & B. 61). And 
in Cleather v. Twisden, 1883 (24 Ch. D. 731), where the ques¬ 
tion arose as to the liability of a partner for bonds to bearer 
deposited by a client with P., a member of the firm who had 
made away with them, the law was laid down by Denman, J., 
in accordance with the same principle, namely, that though the 
receiving the deposit of such securities was not primd facie the 
business of the firm as solicitors, the question was whether the 
partners had made it so by their course of acting; and, it being 
proved that letters referring to the bonds were copied into the 
letter book of the firm and charged for in their bills of costs, and 
cheques for money received as interest on the bonds were drawn 
on account of the firm, the judge drew the inference of fact that 
the business was so dealt -with by the parties as to be firm 
business, and that there was what the law must call actual in¬ 
formation to the whole members of the firm that these bonds 
were in P.’s custody. He cited as a parallel case that of Earl 
of lundonald v. Masterman (L. E. 7 Eq. 504), where, on some¬ 
what similar evidence, Y.-C. James held the innocent members 
of a firm of solicitors liable for money which had been received 
by an absconding partner. 
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A firm of attorneys have been held not liable on a guarantee 
given by one of them in the name of the firm, in order to 
discharge a client from custody ( Hasleham v. Young, 5 Q. B. 
833). 

A distinction must however be made between guarantee as a 
substantive contract, and a guarantee which is merely incident 
to a business transaction undertaken by the firm. A guarantee 
of this sort is indeed hardly distinguishable from a represen¬ 
tation, in regard to the business transacted by the firm. In 
Sandilands v. Marsh (2 B. & A. 673), it is said by Abbott, C.J. 
(p. 678), “the act and assurance of one partner, made with 
reference to business transacted by the firm, will bind all the 
partners.” The case in point was this :—A firm of navy agents, 
beyond the ordinary scope of their business, had undertaken to 
lay out the plaintiff’s money, received through them, in the 
purchase of an annuity. The purchase having been (as was 
held to be proved) in fact authorised by the other partners, the 
authority to guarantee the annuity so purchased was presumed 
as an incident to the purchase. It may at least be safely 
inferred as a general principle that if a partnership firm under¬ 
take to handle and deal with another person’s money at their 
discretion, any assurance given by a partner with regard to that 
money is presumed to be made with the authority of the firm. 
This would doubtless apply to a firm acting as scriveners 
though not to solicitors acting strictly as such. 

In a partnership at will, a partner has no presumed authority 
on behalf of the firm to grant a lease of the partnership pro¬ 
perty (Sharp v. Milligan, 22 Beav. 606). Where however 
partners, or any joint tenants, are lessors, notice to quit by one 
on behalf of all is good (Doe v. Hulme, 2 Man. & Ey. 433; 
Doe v. Summersett , 1 B. & Ad. 135 ; cf. Goodtitlev. Woodward, 
3 B. & Ad. 689; Right v. Cuthill, 5 East, 491). 

There is no presumption of an authority to a partner on 
behalf of the firm to submit to an arbitration ( Stead v. Salt, 3 
Bing. 101; Adams v. Bankhart, 1 Cr. M. & R. 681; Hutton 
v. Royle, 3 H. k N. 500). Nor is a partner who is not served 
with process in an action presumed to give any authority to his 
co-partners so as to bind him by a consent order made in the 
action (Hambridge v. De la Croue'e, 3 C. B. 742). 

There is also, generally speaking, no presumed authority to a 
partner to bind the partnership by deed (Harrison v. Jackson, 



INCORPORATED COMPANIES—HOW THEY ACT. 


631 


7 T. R. 207; Steiglitz v. Eggington, Holt, N. P. 141). A Pam VIII. 

release stands on a different footing, because a debtor of the >- - - 

firm may lawfully pay his debt to one of the partners, and ought 
therefore to be able to get a discharge upon payment (Stead v. 

Salt , 3 Bing. 101, 103). The same result has been arrived at 
on the technical ground that a release by one of joint creditors 
barred the right of joint action ; and, the action being techni¬ 
cally barred at law, there was no equity unless the release was 
proved to be a fraud (Hawkshaw v. Parkins , 2 Swan'st. 539 ; 

Furnival v. Weston, 7 Moo. 256 ; Art on v. Booth , 4 Moo. 192 ; 

Jones v. Herbert, 7 Taunt. 421; Barker v. Richardson, 1 Y. & 

J. 362). 


In considering partners as agents for the firm I have hitherto Agents of 
confined myself to the principles relating to ordinary partner- companies and 
ships. I shall now state briefly how these principles are modified corporations, 
in regard to large companies and corporations. 

It has been seen that in an ordinary partnership, every As distinguished 
member is a general agent for the firm. This is the rule ^d^ s partner ' 
established upon the ordinary presumptions of commercial 
business; but it fails to apply to those larger associations 
where, owing to the great number of partners the transaction 
of business is necessarily, and notoriously, intrusted to a few 
director^ or managers, the other members taking no part in it 
(Lindley, 3rd ed. p. 250). This was the case in regard to the Companies not 
species of joint-stock companies (now merged and extinct) con- mcor P orated * 
stituted under the Act of 1856 ; and is the case in cost-book 
mining companies (now regulated by the Stannaries Act, 1869, 

32 & 33 Yict. c. 19); in Banking Companies governed by 
7 Geo. IV. c. 46; in companies formed by letters patent under 
the Act of 7 W. IV. & 1 Viet. c. 73 ; and in friendly, building 
and industrial and provident societies such as may be registered 
under the Acts 25 & 26 Viet. c. 37, and 30 & 31 Viet, c. 117. 

Where persons are associated not into a partnership, but Incorporated, 
(under Charter or Act of Parliament) into a Corporation , there 
is not and never has been any presumption that an individual 
member of the associated body is as such the agent of the 
corporation for any purpose. The associated body is, by the 
fiction or intendment of law, a person distinct from the aggregate 
of the individual members. According to the general law, the 
corporate entity so constituted acts by the solemnity of a deed 
executed by affixing the common seal and delivering the docu- 
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ment at, and as the act of, a duly constituted meeting of the 
Corporation, Mayor , cfrc., of Merchants of the Staple of England 
v. Bank of England, C. A. 1887, Nov. 8 (21 Q. B. D. 160,165). 
By law specially applicable to certain classes of corporations, 
they act by directors or other agents authorised by the express 
constitution or by notorious usage of the body corporate. 

Of corporations there are two kinds with which a mercantile 
lawyer is especially concerned ; and which I may here designate 
by the common name of commercial corporations. 

The first kind are companies incorporated by the general 
Act known as “ The Companies Act, 1862,” and regulated by 
that and the later Acts of 1867 and 1877. These now cover 
the whole ground formerly occupied by various extinct species 
of joint-stock companies. 

The second kind are the companies incorporated for various 
undertakings of a public nature (such as railways) under special 
Acts of Parliament, or under departmental order having by 
express enactment of the Legislature the force of a special Act. 
In some of the older incorporated companies of this kind, the 
whole of the original constitution is set forth in the Special Act. 
In all those more recently formed, the Special Act incorporates 
by reference one of the general Companies Clauses C<?nsolida- 
tion Acts (8 & 9 Viet. c. 16, or for Scotland 8 & 9 Viet. c. 17). 

The incorporated companies which, by way of distinction from 
other corporations, I have called commercial corporations, have 
this feature in common ; namely, that the Acts under which 
they are constituted contain express provisions for establishing 
and enforcing a liability (limited or unlimited as the case may 
be) on the part of individual members to contribute to the 
capital, or for the liabilities, of the Company. It is apprehended 
that but for the enactments creating (either expressly or by 
necessary implication) this liability on the part of members, 
the recourse of creditors of a corporation would be, in effect, 
restricted to the corporate funds. 


It is the rule without exception in regard to commercial 
corporations, that they exist for certain defined purposes only, 
and that any acts purporting to be done by the corporation 
contrary to or outside the scope of those purposes, are essentially 
void : nor are such acts capable of being ratified or given effect 
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to even by the unanimous consent of all the individual members Pabt VIII 

J § A. 

of the corporation. 


This rule was conclusively established in the case of Ashbury , 

&c., Co. v. Riche (L. It. 7 H. L. 653), and applies equally to ^ defined by 
companies incorporated by the general Act of 1862, and to the special Act. 
those incorporated by special Act [Baroness Wenlock v. River 
Dee Co ., 10 App. Ca. 354); the only difference being, that in 
the latter case the scope of the purposes is defined by the 
special Act and the incorporated Acts ; and in the former it is Or by Hie 
determined (as by a law of the Medes and Persians) by the 0 f association, 
memorandum of association. 

In considering, therefore, whether an agent of an incorporated 
company can bind the company in a particular transaction, it is 
first necessary to consider whether the transaction is within the 
scope of the objects for which the company is incorporated. 

It is not within the scope of this treatise to discuss in detail 
the kind of Acts which have been ruled to be outside the objects 
of particular companies. I may say, by way of example, that a 
company incorporated to make, maintain, and work a specific 
railway cannot without further and special powers employ its 
capital upon a different railway ( Bagshaw v. E. U. Ry. Co., 7 
Hare, 114); nor make a harbour ( Caledonian, <&c., Ry. Co. v. 

Mayor of Helensburgh, 2 Macq. 391); nor guarantee the under¬ 
taking of a steamboat company ( Coleman v. E. C. Ry. Co., 10 
Beav. 1) ; nor enter into a transaction involving a general 
delegation of its statutory powers to another company ( Beman 
v. Ruffoi'd, 1 Sim. (N. S.) 550 ; cf. Midland Ry. Co. v. 0. W. Ry. 

Co., L. R. 8 Ch. 841). Further a company expressly empowered 
to purchase lands within certain limits cannot purchase lands 
outside those limits ; though it is not unlawful for such a 
company to make an agreement for the purchase of lands con¬ 
ditionally on statutory powers for that purpose being afterwards 
given (E. C. Ry. Co. v. Hawkes, 5 H. L. Ca. 331, 348). And a 
company expressly empowered by statute to borrow money by 
the issue, on certain conditions, of securities of a particular 
description, cannot validly bind itself for borrowed money by 
instruments of a totally different description ( Chambers v. 

Manchester cmd Milford Ry. Co., 5 B. & S. 588). And the 
express power in a Special Act to borrow money not exceeding 
certain amounts is an expression of the intention that the com- 
pany should thenceforward have no power to borrow more 
( Baroness Wenlock v. River Dee Co., 1885, May 12, 10 App. 
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Ca. 354, and sequel, 36 Ch. D. 674). The company and their 
directors may be restrained on the application by any share¬ 
holder (on behalf of himself and others objecting), or by the 
Attorney-General on behalf of the public (at least if there is a 
case of public mischief, see Att.-Gen. v. G. E. Ry. Co. } 11 
Ch. D. 449, 479, 499, 501) from acts which are beyond the 
scope of their proper objects; and no agreement so far as it 
contemplates such acts can be binding on the compauy. While 
a company is winding up voluntarily, the Act of 1862 (sec. 
131) directs that it shall cease to carry on business except in so 
far as required for the beneficial winding up. In a suit by such 
a company for breach of a contract made within the scope of 
the company’s business, the defendants setting up the incapacity 
of the company by reason of winding up were held bound to 
undertake the onus of showing that the contract was not 
required for the beneficial winding up of the company ( Hire - 
Purchase Furnishing Company v. Richens , C. A., 20 Q. B. D. 
387). The grounds upon which this decision is put show that 
there is a strong prirnd facie case at least, against a defendant 
who attempts to escape from a contract with a company by 
setting up illegality on the part of the compauy. Lord Justice 
Bowen says “ There is a broad principle that where a defendant. 
is attempting to set aside a contract for illegality, and the facts 
connected with it are equally consistent with the transaction 
being legal or illegal, it lies on the defendant to prove the 
illegality. . . It is not enough to say that the company had 

no authority to enter into this agreement, the question is 
whether there is anything which strikes at the root of the 
contract so as to render it illegal.” Lord Justice Fry adds an 
observation on the case of Shrewsbury and Bitmiingham Ry. 
Co. v. North-Westerni Ry. Co. (6 H. L. C. 113), where it is said 
by Lord Cranworth, “ When the legislature constitutes a corpora¬ 
tion it gives to that body primd facie an absolute right of con¬ 
tracting” For information at large upon these subjects the 
reader °is referred to Mr. Seward Brice’s elaborate treatise on 

the subject of ultra vires. 

Within the scope of the objects for which it is constituted, a 
commercial corporation usually acts by a select body of the 
shareholders styled directors; and these may, where such em¬ 
ployment is necessary for the carrying on of the business, 

employ sub-agents under them. 



COMMERCIAL CORPORATIONS ACT BY DIRECTORS. 

By the Companies Clauses Consolidation Act (8 & 9 Viet, 
c. 16), which now applies to most English companies incor¬ 
porated by special Act, the directors (sec. 90) may, with certain 
exceptions, such as (sec. 91) the election of directors and certain 
financial matters which must be transacted at general meetings 
of the shareholders, exercise all the powers of the company; 
but their powers may, as to future exercise, be controlled by the 
vote of a general meeting of shareholders specially convened for 
the purpose. 

By a standing order of the House of Lords, the sanction of a 
general meeting convened in a prescribed manner, and com¬ 
monly called the “Wharncliffe meeting” from the author of 
the order, is required before the introduction into the House of 
Lords of a bill to enable a company, already incorporated by 
special Act, to extend, or to abandon (in whole or in part) their 
undertaking. 

Subject to the modifications above mentioned, it may be said, 
generally, that the powers of the directors of a commercial 
company incorporated by special Act, are co-extensive with the 
powers of the company itself. 

The powers of directors of companies under the General 
Companies Acts are prescribed by the articles of association; 
those given by the typical articles in Table A scheduled to the 
Act of 1862 being somewhat similar to those under the Com¬ 
panies Clauses Consolidation Act. It may be stated generally 
that for administrative purposes their powers are co-extensive 
with the powers of the company. It has been decided by the 
Master of the Rolls that where the articles provide “ that the 
business of the company shall be conducted by not less than ” a 
specified number of the directors, the words are imperative, not 
merely directory; and that a call made or forfeiture of shares 
declared by less than the specified number, is invalid ( Bottomley's 
case , In re Alma Spinning Co., 16 Ch. D. 681). 

The extensive powers expressly given to directors would be 
generally sufficient, in regard to commercial corporations, to 
dispose of any technical objection to the validity of a contract 
for want of the common seal of the company. This is pointed 
out by the judgment of Bovill, C.J., in South of Ireland 
Colliery Co. v. Waddle (L. R. 3 C. P. 463, 468, 471). But the 
ratio decidendi of this and the other cases in which such objec¬ 
tions have been overruled, has been rested on broader grounds, 
and, to use the words of O.B. Pollock in Australian Royal 
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Part viii. Mail, Ac. Co. v. Marzetti (11 Ex. 228, 234), cited with approval 

--v--" by Bovill, C.J., in South of Ireland, Ac., Co. (L. R. 3 C. P. 471), 

“ it is now perfectly established by a series of authorities that a 
corporation may with respect to those matters for which they 
are expressly created, deal without seal. This principle is 
founded on justice and public convenience and is in accordance 
with common sense.” The authorities, besides those above 
quoted, are Henderson v. Australian Royal Mail , Ac., Co. (5 
E. & B. 409) ; Reuter v. E. Tel. Co. (6 E. & B. 341); and the 
unanimous judgment of the Exchequer Chamber in the above 
case of South of Ireland, Ac., Co. v. T Vaddle (L. R. 4 C. P. 617). 
The principle is confirmed by the universal consensus of practice, 
in such important matters (for instance) as the contracts of 
railway companies with landowners which are usually made and 
signed by the surveyor employed by the company as agent on 
the company’s behalf. In the numerous actions or suits which 
have been brought agaiust embarrassed railway companies upon 
such contracts, no one ever heard of an objection that the con¬ 
tract was not under the seal of the company. 

By way of contrast, and to illustrate the strictness required 
in regard to corporations whose primary objects do not involve 
the making of contracts with regard to property, I cite here the 
case of Mayor of Kulde-minster v. Hardwick (L. R. 9 Ex. 13), 
where an agreement to take certain tolls not under seal of the 
corporation was held not binding. As an instance of the con¬ 
trary where the agreement has been acted upon, I refer to 
Crook v. Corporation of Seaford (L. R. 6 Ch. 551; see also 
Melbourne Banking Corporation v. Brougham , 4 App. Ca. 
156, 169). In Phelps v. Upton Snodhury Highway Board 
(1885), W. N. 92, it was held that a retainer not under seal by 
a highway board to a solicitor to take steps to oppose a bill in 
Parliament which would have prejudicially affected the high¬ 
ways under their charge, gave the solicitor no right of action 

against the Board for his costs. 

© 


Seal required 
under Public 
Health Act. 


By section 174 of the Public Health Act, 1875, sub-sec. 1, 
is enacted that “every contract made by an urban authority 
hereof the value or amount exceeds £50 shall be in writing, 
id sealed with the common seal of such authority.” It has 
»eu decided by the House of Lords (Young v. Corporation oj 
eamington, 1883, June 5, 8 App. Ca. 517), affirming the 
vision of the Court of Appeal and Queen’s Bench Division 
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(8 Q. B. D. 579), that this enactment is obligatory and not 
merely directory, and applies to an executed contract effected 
by an agent of the local authority under their common seal, 
and although the urban authority has had the benefit of the 
work done. In Melliss v. Shirley Local Board , 1885, Apr. 23 
(14 Q. B. D. 911), it was held that when a contractor had under 
a contract not under seal performed part of the work, and 
required a sealed contract before going on with the work, his 
promise to complete the work was a valid consideration for the 
Board affixing their seal to the contract. In the Court of 
Appeal, however (1885, Dec. 18, 16 Q. B. D. 446), the contract 
was held void on another ground, so that the Court had not to 
decide upon the effect of sec. 174 in the circumstances. 


Without entering at large into the duties of directors towards 
the company which they represent, it may be observed generally 
that they are, as agents for the company, at least bound to act 
faithfully in the company’s interests {Hay's case, L. R. 10 Ch. 
593), and to account to the company for any profits made by 
them on account of business transacted by them for the com¬ 
pany ; and, moreover, if a director, acting for himself, proposes 
to the company a contract from the execution of which he will 
derive a profit, that profit belongs to the company (. Imperial 
Mercl. Assn. v. Coleman , L. R. 6 H. L 189). A director has 
no right to retain a gift made to him by a promoter who is 
interested in a sale of property to the company while questions 
are pending as to the terms of purchase {Eden v. Ridsdale 
Railway Lamp and Lighting Co., 1889, June 20, 23 
Q. B. D. 368). 

In Pa/rker v. McKenna (L. R. 10 Ch. 96), directors were 
made accountable to the company (a joint-stock bank) for 
profits made by them upon new shares bought by them at a 
certain price from a person who was under contract to take or 
place them at that price ; it being, as the Court held, the duty 
of the directors as agents for the bank, to watch their interests 
in the fulfilment and execution of the contract. The principle 
applicable to the case was thus stated by Lord Cairns on the 
appeal in Chancery (L. R. 10 Ch. 118)" Now, the rule of this 
Court, as I understand it, as to agents, is not a technical or 
arbitrary rule. It is a rule founded upon the highest and truest 
principles of morality. No man can in this Court, acting as an 
agent, be allowed to put himself into a position in which his 


Part Yffi. 
§ 2 . 


Duties of 
directors to 
company. 


Accountable for 
profits, secret or 
otherwise, made 
by them in 
company’s 
business. 



638 


AGENCY. 


Part VIIL 
§ 2 - 

-Y-^ 


Summary remedy 
against directors 
in winding up, 
for misfeasance, 
&c. 


interest and his duty will be in conflict. If Stock had bought 
these shares and paid for them, and become the absolute owner 
of them, the directors were as free as any person in the market 
to go to Stock and to become the purchasers from him of those 
shares. The agency in that case would have been over, and 
there would have been no longer any conflict between interest 
and duty. Here the agency had not terminated. The Court 
will not enquire, and is not in a position to ascertain, whether 
the bank has lost or not lost by the acts of the directors. All 
that the Court has to do is to examine whether a profit has been 
made by an agent, without the knowledge of his principal, in 
the course and execution of his agency, and the Court finds, in 
my opinion, that these agents in the course of their agency have 
made a profit, and for that profit they must, in my opinion, 
account to their principal.” 

A summary means of enforcing against directors, in a winding 
up, their liability for misfeasance or misapplication of the com¬ 
pany’s property, is provided by the 165th section of the 
Companies Act, 1862. 

As instances of the enforcement of their liability under this 
section I shall cite a few of the more recent cases. 

In Pearsons case (4 Ch. D. 222) a director was ordered under 
this section to pay up the amount of his qualification shares. 

In Re Crenver and Wheal Abraham, Ac., Mining Co., Ex 
parte Wilson (L. R.8 Ch. 45), a director was held bound to pay, 
as loss occasioned to the company by his breach of duty as a 
director, the amount of the calls on shares which he had allowed 
to be allotted to his own infant children who had, at his instance, 
applied for the shares. 

In Re Englefield Colliery Co. (8 Ch. D. 388), directors were 
held jointly and severally liable to repay to the company a 
sum of £3,500 paid by them out of the funds of the company to 
a promoter with whom they had before the formation of the 
company agreed that this sum should be paid to him for “ pre¬ 
liminary expenses,” and which was in great measure applied 

in the payment of calls on the directors'shares. 

In Re National Funds Assurance Co. (10 Oh. D. IIS), 
directors who had paid dividends out of capital (no profits 
ever having been earned by the company) were, under this 
section, held liable to refund the dividends, without prejudice 
to their ri^ht to recover from each shareholder the amount of 
capital he had received. There was a clause in the articles 
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that the directors might, “ without the sanction of a general Part Yin. 

meeting, pay interest at the rate of five per cent, upon the ^-*■- 

paid-up capital.” The Master of the Rolls considered that this 
clause did not sanction payment of dividends out of capital, 
and that the creditors were entitled to have this fund kept for 
payment of their claims. The principle of Re National Funds 
Assurance Co. was followed by the Court of Appeal, affirming 
V.-C. Bacon, in Re Exchange Banking Co., FlitcrofVs case (21 
Ch. D. 519) ; by Kay, J., in Re Oxford Benefit Building 
Society , 1886 (35 Ch. D. 502) ; and by Stirling, J., in Leeds 
Estate , &c., Co. v. Shepherd , 1887, Aug. 9 (36 Ch. D. 787) 

(where the liability was enforced against the auditor as well 
as against directors); and is assumed in Guinness v. Land 
Corporation of Ireland, C. A. 1882, Dec. 11 (22 Ch. D. 349). 

In Re Anglo-French Co-operative Society , Ex parte Felly , 

1882 (21 Ch. D. 492), directors were held liable, under this 
section, to refund a sum paid to a promoter upon an under¬ 
standing that he should advance a large part of it to the 
company on debentures which he divided between himself and 
certain of the directors. 

In Re Fitzroy Bessemer Steel, &c., Co., Kay, J., 1884, Feb. 8 
(50 L. T. 144), a promoter who subsequently became a director 
had made an arrangement with a syndicate of vendors, under 
which he received 1,000 shares. He was held liable, under 
this section, to refund the value of the shares, as at the date 
when he received them. A similar case is Re Drum Slate 
Quarry, Kay, J., 1885, August 13 (53 L. T. 250). 

Directors receiving fees not authorized by the articles of 
association have been held liable under this section to repay 
them (Re Whitehall Court, 1887, 56 L.T. 280). And directors 
have been held liable for moneys expended, not in the ordinary 
course of business, after the date of a petition for winding up on 

which a winding-up order was made (In re Neath Harbour, &c 
56 L. T. 727). 

A director who had, upon the discovery of a misfeasance, 
remained passive, has been held liable for misfeasance (Jackson 
v. Munster Bank, 1885,15 L. R. Ir. 356). 

On the other hand, it has been laid down by the Court of 
Appeal in Coventry <& Dixon's case (C. A. 1880, 14 Ch. D. 

660,. reversing a judgment of the Master of the Rolls), that this 
section (165) does not create any new liability, and therefore 
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that the mere fact of persons acting as directors without a 
qualification did not render them liable as if they had con¬ 
tracted to take the amount of shares necessary for a quali¬ 
fication. 

It has been held that an innocent director is not liable under 
this section for the fraud of his co-directors in issuing to the 
shareholders false and fraudulent reports and balance-sheets, if 
the books and accounts of the company have been kept and 
audited by duly appointed and responsible officers, and there 
was no ground for suspecting fraud (In re Denham & Co., 1883, 
25 Ch. D. 752). Nor is it enough to show a case in which a 
contract might have been rescinded as against the company 
(In re Cape Breton Company, 1884, 26 Ch. D. 221). The 
case of In re British Seamless Paper Box Co. (17 Ch. D. 467) 
may here be referred to as a case in which an application under 
this section was unsuccessful on the ground that the Court 
regarded the transaction as honest. And in Re Faure Ac¬ 
cumulator Co., 1888, Nov. 13 (40 Ch. D. 141), Mr. Justice Kay 
refused to hold the directors responsible for imprudently, 
although not dishonestly, approving of a person, who shortly 
afterwards became bankrupt, as a transferee of a very large 
number of shares. He, however, held them liable to repay 
brokerage or commission paid or allowed for placing shares. 
Grimdale v. Mutual Society, 1885 (52 L. T. 409), was a case 
of very complicated circumstances decided by Mr. Justice 
Chitty, who held the directors not liable. The charges resolved 
themselves into mistakes of discretion in dealings which were 
within the proper business of the company, and were carried on 
under advice of the actuaries, who were the constituted advisers 
of the company; but turned out disastrous owing to the company 
having been constituted on an unsound financial basis. 

Whether the acts of promoters of a company before incorpo¬ 
ration can in any case bind the corporation is a question which 

has received a good deal of discussion. % 

In regard to'companies incorporated by Special Act the 

question^ has arisen in a number of cases out of agreements 
made with opponents pending the application to Parliament. 

There is nothing illegal in such agreements, if not made with 
members of the Legislature to purchase their support in that 
capacity; nor (as already seen, p. 633, supra), is it ultra vires 
of a company already incorporated, pending an application for 
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the extension of its powers, to buy off the opposition of a land- Part VIII. 

owner by agreeing, conditionally upon the Act passing, to take s-1^1-^ 

his land upon certain terras (Scottish N.-E. Ry. Co. v. Stewart, 

3 Hacq. 382, 408, 416). An agreement such as that last 're¬ 
ferred to may be enforced against the company even if they 
should not make the line requiring the taking of the land 
(Taylor v. Chichester , &c., Ry. Co., L. R. 4 H. L. 629). 

But a different question arises where the agreement is made 
by individuals engaged in promoting a Bill in Parliament which 
on becoming an Act incorporates those persons and others who 
may become associated with them into a company. There are 
decisions of Lord Cottenham to the effect that the incorporated 
company is, as a general assignee or successor to the promoters, 
responsible for their engagements. Of these the leading de¬ 
cision was Edwards v. Grand Junction Ry. Co. (1 My. & Cr. 

65). These decisions have been questioned, and the contrary 
view,—namely that the Act of the Legislature by incorporating 
all persons willing to subscribe to the undertaking upon certain 
terms, becomes the charter of the company prescribing and de¬ 
fining its rights and liabilities—strongly maintained by Lord 
Cranworth in the cases before the House of Lords of Cale¬ 
donian, &c., Ry. Co. v. Mayor of Helensburgh (2 Macq. 391, 

405), and Preston v. Liverpool, <&c., Ry. (5 H. L. C. 605, 617). 

Not to mention that the judgment of Lord Cranworth in the 
latter case was entirely assented to by Lord Brougham, his 
reasoning is supported by the weighty authority of Vice-Chancellor 
Kindersley in Ewrl of Shrewsbury v. N. Staffordshire Ry. Co. 

(L. R. 1 Eq. 593, 615, 616), who also mentions the doubts ex¬ 
pressed as to Lord Cottenham’s decisions by Lord Campbell 1 and 


‘The “doubts” of Lord Camp¬ 
bell here referred to are contained 
in his judgment in Eastern Counties 
Ry. Co. r. Hawkes (5 H. L. C. 356). 
“I think it right,” he says, “to 
guard myself against the peril of 
being supposed to acquiesce in the 
doctrine contended for by the 
respondent’s counsel, that there is 
a complete identity between the 
promoters of the Act and the 
company, and that as soon as the 
Act had received the Royal Assent, 
a bill in equity might be filed 
against the company for specific 

C.S.G. 


performance of any contracts re¬ 
specting land into which the pro¬ 
moters had entered. If the company 
should adopt the contract, and have 
the full benefit of it, I think the 
company would be bound by it in 
equity, and therefore I approve of 
the decision in Edwards v. Grand 
Junction Ry. Co., although the 
language of Lord Cottenham in 
that case may require qualification 
and must be taken in reference 
to the facts with which he was 
dealing.” 

T T 
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Lord Romilly. V.-C. Kindersley's judgment (p. 618) however 
concedes it to be an open question whether Lord Cottenham’s 
decisions are still to be considered authority for the qualified 
proposition that the contracts of the promoters are binding on 
the company provided that what is contracted to be done by 
the company is not ultra vires. But he limited the practical 
effect of that concession by deciding that it was not within the 
power of a company to bargain for giving away .£20,000 to a 
landowner for no other consideration than his countenance and 
support to their Bill in Parliament. 

The question seems narrowed to this. If promotel's of a 
company not yet incorporated, in order to buy off opposition of 
a person having a focus standi to oppose agree that the com¬ 
pany shall only interfere with the right of such person upon 
certain conditions, can the company use its statutory powers 
so to interfere, without carrying out the conditions 1 Upon this 
point, Mr. Lindlev (3rd ed. p. 414) says that the decision of 
Edwards v. The Grand Junction Ry. Co. is not overruled, and 
that it may, as regards contracts which are intra vires of the 
company, still be regarded as unimpeached. The doctrine, 
to be consistent with the actual decisions, is put in this way ; 
that a Court of Equity will not permit the company to use their 
powers under the Act, in opposition to the arrangements (being 
intra vires of the company) made with the promoters prior to 
the act on the faith of which they were permitted to obtain 
such powers. 

Put in this way the doctrine seems to amount to this, that a 
Court of Equity will, although a Court of law would not, assume 
a jurisdiction to control the effect of the act of incorporation by 
the Legislature. I am bound to sav that, on full consideration of 
the authorities and the reasons adduced, I think Lord Cotten- 
ham’s decisions must now be considered overruled and obsolete. 
It is not only that the number and weight of the authorities 
above cited must be set against the single authority of Lord 
Cottenham ; but the reasons given by Lord Cranworth must be 
considered against those of Lord Cottenham upon their intrinsic 
weight • and it is further to be observed that the reasons which 
Lord Cranworth admits for hesitation in overruling those de¬ 
cisions at a time when, standing unquestioned, they might have 
been relied on in practice, can hardly be of weight many years 
after they have been impeached on so high authority. Add to 
this that amongst the numerous dicta to the effect that Lord 
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Cottenham’s decisions may be binding as authorities, not a 
word of argument 1 has been adduced in support of his reasons, 
nor has any attempt been made to answer Lord Cranworth’s 
reasons to the contrary. 

In regard to companies incorporated under the Act of 1862, 

it is clear on authority as well as on principle, that the company 

so incorporated cannot be bound by the acts or engagements of 

# 

promoters done or made before the company came into existence 
(In re Empress Engineering Company, 16 Ch. D. 125, and 
see p. 525, ante). 


Past VIII. 
§ 2 . 


As between themselves and the company to be formed, 
promoters are considered to be in a fiduciary relation similar to 
that of an agent to a principal. And consequently a promoter 
is liable to refund to the company any profit for which he has 
bargained on his own behalf with a person who, through his inter¬ 
vention, has made a contract with the company (Emma Silver 
Mining Co. v. Lewis, 4 C. P. 1). 396 ; Bagnall v. Carlton, 6 
Ch. D. 371; Emma Silver Mining Co. v. Grant, 11 Ch. D. 918). 

The subject of promoters will be further considered in the 
concluding part of this book in regard to questions relating to 
the rescission of a contract on the ground of fraud. In the 
meantime it may be observed that the question what is a 
promoter does not admit of any short and clear definition. It is 
gathered from a course of conduct which will be found described 
in the circumstances of the cases, which are necessarily compli¬ 
cated where there is a question of secret profits. Perhaps the 
nearest approach to a short test of promotership in the persons 
who negotiated a sale is that put by V.-C. Bacon in Bagnall v. 
Carlton, 6 Ch. D. 382 :—“ The sale and the formation of a 
company formed one complete entire idea.” Lord Justice 
Cotton in the same case (p. 407) puts the case thus“ When 
once persons who have got a contract for a company intended 


Promoters are 
agents as 
between them 
selves and the 
company, so as 
to be bound to 
refund secret 
prohta. 


1 1 do not consider it an excep¬ 
tion to this that Mr. Lindley quotes 
Lord Cottenham’s reasons at length. 
For while observing that the doc¬ 
trine limited in the way above 
mentioned, is not impeached, he 
does not express any approval of it 
on principle. Nor can I admit as 
an exception the passage above 
quoted (p. 641, note, ante) from 
Lord Campbell's judgment in 


HawJces v. E. C. Ry. Co. There 
is a non sequitur in the argument as 
reported, which makes it unintel¬ 
ligible. “ If the company should 
adopt the contract ” (the contract 
being intra vires) cadit queestio. 
But this has nothing to do with 
the facts, any more than with the 
ratio decidendi of Edwards v. Grand 
Junction Ry . Co. 

t t *? 
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to be formed, do [jut forward to the public an option to join in 
the company, and to take the purchase, then from the very 
time when the contract is entered into they make themselves 
trustees for the company, and are, as regards obtaining any 
secret profits to themselves, in the same position as if the 
company was existing at the time when the contract was 
entered into.” In the case of Lydney and Wigpool Iron Ore 
Co. v. Bird, 133 Ch. D. 85 (reversing 31 Ch. D. 328), the Court 
of Appeal applied the principle to the case of persons who, 
not being themselves the vendors, but alleged that they were 
acting as the vendors’ agents, took an active part in the getting 
up of the company. The term “promoter ” was, however, here 
criticised as liable to mislead. 


Various questions of particular agency. 

Where a power of attorney recites that the principal is going 
abroad, the operative part is construed as limiting the duration 
of the power to the time of absence, so that an act of the agent 
under the power after the return to England of the principal is 
unauthorised and invalid. And the principal is not bound by 
such act even to a person who has acted on the faith of the 
power without notice of his return ( Danby v. Coutts & Co., 

1885, Feb. 27, 20 Ch. D. 500). 

Where the purchase in the first instance is a really 

independent transaction although by persons who afterwards 
entertain and carry out a proposal for getting up a company, 
those persons are not accountable to the company for the 
difference of price ( Chesterfield & Co. v. Black, 26 W. R. 207 ; 
la re British Seamless Paper Box Co., 17 Ch. D. 467). The 
question as to whether they have so acted towards the 
company subsequently formed, as to be able to maintain 
their bargain with the company is one which will be discussed 

further on (see p. 656, et seq., post). 

It has been held that in estimating the amount of the secret 

profit to be refunded by a promoter, he is entitled to be allowed 

all sums bond fide expended in securing the services of the 

directors and providing their qualification, and in payments to 

the brokers and officers of the company and to the public press 

in relation to the company (Emma Silver Mining Co. v. Grant, 

11 Ch. D. 918). 



PAKT IX. 

ON FRAUD AND BREACH OF CONFIDENTIAL DUTY. 


■-• 

In a foi*mer place I pointed out the distinction between 
consent induced by fraud, and the apparent consent which is 
induced under constraint of force or fear; and I reserved con¬ 
sideration of questions of fraud for reasons which I shall now 
state. 

The principles of law relating to fraud apply for the most 
part to all contracts and conveyances equally with sales, and 
will be conveniently discussed apart from the special matter re¬ 
lating to sale. They also involve matter specially relating to 
agency; and this it was convenient to postpone until the subject 
of agency, so far as not affected by fraud, had been dealt with. 
It is now possible to consider these principles having regard 
generally to their bearing upon commercial transactions, and 
especially those involving the relation of principal and agent. 

When a person, with intent to influence the conduct of 
another, wilfully leads him into a false belief, and the latter acts 
accordingly to his hurt, the act is said to have been induced by 
fraud. 

It is the same thing whether the representation is made by 
express statements, or by acts which are intended to convey, 
and do in fact convey, the belief. 

The positive statement recklessly made by a person of what 
he does not know to be true, if it turns out untrue in fact, has 
precisely the same effect as a statement which he knows to be 
false (Peek v. Gurney, 'per Lord Colonsay, L. R. 6 H. L. 400). 

I must here distinguish a kind of liability which is apt to be 
confused with the liability grounded on fraud, but which really 
depends on entirely different considerations. Where a state¬ 
ment is made under such circumstances that an invitation to 
act on the statement is inferred, the person who does act 
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Part ix - accordingly is entitled to hold the person making the statement 

liable as wa minting its correctness. The word invitation is 
here used, exactly as in the familiar class of cases which I have 
discussed in “The Law of Negligence” (2nd ed. p. 61, et seq.),' 


1 I have already adverted (p. 45, 
ante ) to the general principle on 
which negligence enabling another 
person to commit a fraud has been 
held to involve liability. I here 
further refer to a class of cases 
coming within this principle, and 
for which (as they bear only indi¬ 
rectly on the subject-matter of the 
text) 1 find no more convenient place. 
In Young v. Grote, 4 Bing. 253, the 
plaintiff had signed a blank cheque 
and left it with his wife, who was 
unaccustomed to business. She wrote 
in the word ‘•fifty” (with a small 
“f ") leaving a blank space before it, 
and handed it to a clerk, who fraudu¬ 
lently filled up the blank with the 
words “ Three hundred and,” and 
cashed it for £350. The Court held 
the plaintiff bound by the cheque as 
so filled up. Apparently they con¬ 
sidered the case to be the same as if 
the plaintiff had himself filled up the 
cheque in the negligent way the 
wife did. However this may be, it 
is plain that Young v. Grote stretched 
the doctrine to the extreme limit. 
In Bank of Ireland v. Trustees of 
Evans Charities , in the House of 
Lords (5 H. L. C. 389), Young v. 
Grote was cited as an authority for 
the proposition that a Corporation 
leaving the custody of their common 
seal with their secretary was liable 
for a fraudulent use which he made 
of it. This proposition was rejected 
by the House of Lords; and Baron 
Parke, delivering the concurrent 
opinion of the judges, which was in 
effect adopted by the House, com¬ 
ments oil the question of negligence 
as follows:—“If such negligence 
disentitles the plaintiffs, to what 
extent, is it to go ? If a man should 
lose his cheque-book, or neglect to 


lock the desk in which it is kept, and 
a servant or a stranger should take 
it up, it is impossible in our opinion 
to contend that a banker paying his 
forged cheque would be entitled to 
charge his customers with that pay¬ 
ment . . . It is clear, we think, 
that the negligence in the present 
case, if there be any, is much too 
remote to affect the transaction itself, 
and to cause the trustees to be parties 
to misleading the Bank in making 
the transfer on the forged power of 
attorney.” In Mayor , dr. of Mer¬ 
chants of the Staple of England v. 
Bank of England, C. A., 1887, Nov. 
8, 21 Q. B. D. 160,175, Bowen, L.J , 
quotes this part of the judgment and 
cites Swan v. N. B. Australasian Co., 
2 H. & C. 175,emphasizing the point 
that the negligence to be an estoppel 
must be a proximate cause of the 
transaction. The negligence set up 
in the case here referred to, consisted 
of the common seal of the corpora¬ 
tion having been left in the custody 
of their clerk, who without authority 
affixed the seal to powers of attorney 
under which stock belonging to the 
corporation was sold. 

Another case of estoppel I may 
here refer to as only indirectly re¬ 
lated to my present subject, namely 
the principle that the acceptance 
(after sight) of a bill is an admis¬ 
sion by the acceptor of the genuine¬ 
ness of the signature of the drawer, 
and is also a representation by the 
acceptor in favour of all bond fide 
holders that so far as he knows the 
payee exists and is a person of capacity 
to indorse. See Vagliano v. Bank of 
England, C. A., 1889, May 21, 23 
Q. B. D. 243, and in the House of 
Lords, April, 1890, where the effect 
of the principle is discussed. The 
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to imply that the statement is made as a matter of business in 
which the person receiving the information is interested, as well 
as in the expectation that he will act on the information. The 
principle here referred to is the ordinary principle of representa¬ 
tion already discussed at p. 34, et seq., ante ; and as further 
illustrations of it, I here cite the cases of Burr owes v. Lock , 

10 Yes. 470, and Williams v. Swansea Harbour Masters, 14 
C. B. N. S. 845 ; Smith v. Land and House Property Corpo¬ 
ration , C. A., 1884 (28 Ch. D. 7). In the former place referred 
to (p. 45) I cited Hart v. Swavne (7 Ch. D. 42) as one of the 
authorities for the principle. The real ground of that decision, 

I think, was a representation , constituting an implied warranty 
of the essence of the transaction , that the property was freehold. 

The expression of “ legal fraud ” used by Fry, J., was indeed not 
appropriate to express this ground of liability, and the expression 
has been severely criticised on high authority ( Joliffe v. Baker, 

11 Q. B. D. 255, 270, per Watkin Williams, J., quoting a dictum 
of Lord Bramwell in Weir v. Bell, 3 Ex. D. 238, 243, though it 
has since been defended by Sir J. Hannen in Peek v. Derry (37 
Ch. D. 541, 542). 1 Where a person has made a material repre¬ 
sentation to another to induce him to enter into a contract, it is i- 
not a sufficient answer to say that the party to whom the repre¬ 
sentation is made does not prove that he entered into the con¬ 
tract relying upon the representation. If it is a material repre¬ 
sentation calculated to induce him to enter into the contract, it 

is an inference of law that he was induced by the representation 
to enter into it; and in order to take away his title to be relieved 
from the contract on the ground that the representation was 
untrue, it must be shown either that he had knowledge of the 
facts contrary to the representation, or that he stated in terras 
or showed clearly by his conduct that he did not rely upon the 
representation ( per Jessel, M.R., in Redgrave v. Hurd, C. A., 
1881, 20 Ch. D. 21; see also In re London and Leeds Bank 
Ex parte Carlimg , 1887, 56 L. T. 115). If, however, the state¬ 
ment relied on is in itself ambiguous, the person alleging he was 
deceived by it must show in what sense he understood it ( Smith 
v. Chadwick, 20 Ch. D. 27). 

indorsements as well as the signature Exchange Act, 1882. 
of the drawer had been forged, and 1 For a counter-criticism, see now 
the principal question in the case the judgment of the House of Lords 

was whether the payee was a u ficti- in Derry v. Peek , referred to at 
tious person ” within the meaning length on p. 707, post, 
of s. 7, sub-eec. 3, of the Bills of 
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To the same ground of liability may be referred the familiar 
case of a person making a contract in the character of agent 
where it turns out that he has no authority. That this liability 
may exist where there is no intention to deceive on the part of 
the agent was pointed out by Baron Alderson in Smout v. 
Ilbcrry (10 M. Sc W. 1 , 9, 10). It is sufficient that there is 
knowledge or presumably means of knowledge of the truth on 
the one side, and no such knowledge or means of knowledge on 
the other. If there is intention to deceive, the liability may be 
grounded either upon fraud or implied contract of warranty of 
authority. If there is no such intention, the better opinion 
seems to be that the liability is in the nature of a liability upon 
an implied contract ( Cullen v. I Vright, 7 E. & B. 301 ; 8 E. & 

B. 647; Randell v. Trimen , 18 C. B. 786). And on a similar 
ground the person assuming to act as agent in a transaction 
intended to bo used as a source of credit may render himself 
liable to any person subsequently acting upon the faith of the 
agency so assumed (West London Commercial Bank v.Kitsov , 

C. A., May 19, 13 Q. B. D. 360). And on a similar principle, a 
mortgagee by executing a transfer with receipt indorsed and 
handing it to a solicitor for the purpose of completing the trans¬ 
fer, and so leaving the matter without further inquiry, was held 
to have in effect represented to the transferee that the solicitor 
had authority to receive the money ( Gordon v. James , 1885, 
C. A., July 22, 30 Ch. D. 249). Here there was merely a 
negligent act which put into the hands of the agent the 
means of representing himself to have an authority which he 
had not. The Court held this sufficient to defeat a mere 
equitable claim by that mortgagee. 

The ground of liability by reason of representation differs 
from fraud in this, that the knowledge by the person who makes 
the statement that it is false, or even his reckless disregard of 
truth in making the statement (assuming the other party to be 
in the situation of relying upon the statement and not being put 
on an inquiry or having the means of ascertaining the truth), is 
immaterial. Where there is liability by reason of fraud, all the 
elements must be present which constitute the ground of liability 
by representation, and the wilful falsehood or intention to 

deceive as well. 


Legal conse¬ 
quences of fraud. 


The legal consequences of fraud are twofold :— 

1. Subject to any rights of innocent persons which may have 
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supervened, and to the condition that the person deceived can 
and does restore matters substantially to their former position; 
—the act is voidable at the option of the deceived person. 

It follows that, if the matter has remained in contract un¬ 
executed, the contract cannot be enforced against the person 
who has been deceived, and who has not, after knowledge of the 
deception, ratified the contract. 

2. The deceived person is entitled, as against the 'person 
guilty of the fraud, to compensation for the damage sustained 
by him in consequence. This consequence is itself sometimes 
implied as included in the expression “ voidable.” 


Before further considering these consequences I shall here 
further consider the classes of acts, not exactly coming under 
the above definition, but having the same effect so far as relates 
to the liability of the person chargeable; and I must here 
observe that the word “fraud” is sometimes loosely em¬ 
ployed in the wide sense of embracing all acts having this 
effect. 

Where a person induces another, who is too drunk to know 
what he is about, to sign a contract to his prejudice, it has been 
held that the contract is voidable and not void {Matthews v. 
Baxter , L. B. 8 Ex. 132), a decision in accordance with that in 
Molton v. Camroux (2 Ex. 487, 4 Ex. 17) as to the contracts of 
a lunatic. It would not be worth while to pursue the question 
whether there is, in such a case, any true consent or not. The 
decisions rest not upon any analysis of this kind, but upon 
grounds of general convenience, and the -result is to afford 
protection to the persons incapacitated, without disturbing rights 
acquired by bond fide dealings. ° 

Eor this purpose to make the contract voidable as between 
the contracting parties—an innocent misrepresentation by one 
of the parties intended by him to be acted on by the other, and 
on which the other does act as an inducement for entering into 
the contract, has the same effect as if it had been false to the 
knowledge of the former party, and intended by him to deceive. 
This proposition is implied in many of the cases, and is the 
express ratio decidendi in the case of Re Metropolitan Goal 
Consumers’ Association, Wainwright’s case, C. A 9 J„lv 
1890 (6 T. L. R. 413, and 03 L. T. 429). ’’ * 

In a sale by auction the rule has been long established at law 
that the employment by the vendor, without notice, of an agent 
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Taking advan¬ 
tage of drunken¬ 
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to make a fictitious bid, is a fraud, entitling the person who has 
had the property knocked down to him on a subsequent bid, to 
avoid the contract. This is the case, although there has been 
no express statement 1 that the sale is without reserve, or that 
the highest bidder is to be the purchaser. Nor, according to 
the rule at law, is the seller excused on the plea that the agent 
bid only in order to maintain a reserve, and prevent the pro¬ 
perty being sold at an under-value (Thornett v. Haines , 15 
M. & W. 367). The rule in equity appears to have been 
different, or, at least, some sanction was given to a practice 
whereby, without any notice in the conditions, au agent was 
employed to bid up to a reserve price (see Mortimer v. Bell, 
L. R. 1 Ch. 10, and cases there referred to). But by statute 
(30 & 31 Viet. c. 48) this was altered, and it was (s. 4) enacted 
that “ whenever a sale by auction of land would be invalid at 
law by reason of the employment of a puffer, the same shall be 
deemed invalid in equity as well as in law.” The statute goes 
on to specify how the right to maintain a reserve price and to 
employ an agent to bid for that purpose, or a right for the 
seller to bid may be reserved by express stipulation in the con¬ 
ditions of sale. This Act only applies to a sale of land (includ¬ 
ing au interest in land of any tenure). It was probably con¬ 
sidered unnecessary to legislate in regard to a sale of goods or 
chattels (properly so called), as such a sale would, generally 
speaking, depend for its validity on the rules of law and not of 
equity. A fictitious bidding by a stranger not known by the 
seller to be fictitious is of course a different matter; and there 
does not appear any reason why it should have any effect in 
avoiding the contract. And so it has been held by Chitty, J., 
in Union Bank v. Munster, 1887, Oct. 31 (37 Ch. D. 51), not¬ 
withstanding an observation in a standard text-book which 
appeared to give some colour to a contention to the contrary, 
that a sale by a mortgagee under order of the Court was not 
affected by a bidding of the mortgagor. 


There are other cases, where acts, not amounting to positive 
deception, have all the consequences of fraud; but before 


1 The difference is, that when 
there is such an express statement 
the highest bond fide bidder may sue 
(the auctioneer or the seller it the 
statement was authorised by liim) ae 


upon a contract that the sale shall 
be without reserve, lVarloio\. Hairi- 
son (Ex. Ch.) 1 E. & E. 309, 316, 
and see p. 242, ante. 
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describing: these I must advert to the duties of contracting Part IX. ^ 

O x 

parties generally as to imparting information. 

In the ordinary case of contracting parties, one of the parties In ordinary 

is not bound to disclose to the other a fact oi which he knows n0 obligation of 
the other to be ignorant, although he knows that the knowledge ^closure, 
would materially influence the conduct of the other. To take 
the case put by Lord Thurlow in Fox v. Macretk (2 Cox, 321), 

A., knowing there to be a mine on the estate of B., of which he 
knows B. to be ignorant, enters into a contract to purchase the 
estate for a price not taking into consideration the value of the 
mine. Such a contract (Lord Thurlow says) would not be set 
aside by a Court of Equity. 

The correctness of this illustration is sanctioned by Lord 
Eldon in Turner v. Harvey (Jacob, p. 169, 178). But Lord 
Eldon observed that the buyer in such a case is not entitled to 
drop a misleading word, and illustrated the observation by his 
decision of the case in point. This observation is also well 
illustrated by the case of Jones v. Framklin (2 Mood. & R. 348), 
coram Rolfe, B., at nisi prius, referred to by Benjamin, 

4th ed., p. 430. It was a purchase of a policy of life assurance 
from the assignees of a bankrupt. The buyer, having private 
knowledge that the assured was dangerously ill, had sent an 
agent (who also knew this) to negociate a purchase of the policy. 

The agent, in answer to a question, stated his opinion that the 
policy was worth about sixty guineas. The purchase was made 
and the assured died within two days. Rolfe, B., told the jury 
that, if they believed these facts, the defendant’s conduct 
amounted to legal fraud. This was clearly right, because the 
opinion given in such a matter implied a representation (which 
was false) that the agent knew of no fact seriously affecting the 
value of the life. 

On this view the case seems to me (though Benjamin Femon v. Kty*. 
suggests it is not) consistent with Vernon v. Keys (12 East, 

632, 4 Taunt. 488). There the defendant had, falsely as it 
appears, alleged as a reason for giving only a certain price, that 
other persons interested along with him refused to go higher. 

There was no misrepresentation affecting the intrinsic value 
of the thing : and the gist of the decision is simply that par¬ 
ties to a bargain are not to be charged with their own state¬ 
ments made by way of haggling, or presumed to rely upon the 
haggling statements of the other. A circumstance urged to 
show the falsehood of the statement in the particular case was 
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that the defendant had charged his partners with the higher 
price to which they had been willing to go. This was indeed 
an indication of fraud. But the fraud was against the partners, 
who could doubtless have claimed the benefit of the lower 
price, and gave no ground of relief to the vendor with whom 
the defendant was in no fiduciary relation. 

The duty of a vendor where the buyer is under a self-imposed 
mistake as to the nature of what he is buying is discussed in 
Smith v. Hughes (L. R. 6 Q. B. 597). The case arose out of a 
sale by sample of oats which the buyer believed to be old oats 
and bought on that assumption. Cockburn, C.J., said (p. 003), 
“I take the true rule to be, that -where a specific article is 
offered for sale, without express warranty, or without circum¬ 
stances from which the law will imply a warranty—as where, 
for instance, an article is ordered for a specific purpose—and the 
buyer has full opportunity of inspecting and forming his own 
judgment, if he chooses to act on his own judgment, the rule 
caveat emptor applies. . . . Here the defendant agreed to buy 
a specific parcel of oats. The oats were what they were sold as, 
namely, good oats according to the sample. The buyer per¬ 
suaded himself they were old oats, when they were not so ; but 
the seller neither said nor did anything to contribute to his 
deception. He has himself to blame. The question is not what 
a man of scrupulous or nice honour would do under such cir¬ 
cumstances. The case put of the purchase of an estate, in 
which there is a mine under the surface, but the fact is unknown 
to the seller, is one in which a man of tender conscience or high 
honour would be unwilling to take advantage of the ignorance 
of the seller; but there can be no doubt that the contract for 
the sale of the estate would be binding.” Blackburn, J., said, 

“ I agree that on the sale of a specific article, unless there be a 
warranty making it part of the bargain that it possesses some 
particular quality, the purchaser must take the article he has 
bought though it does not possess that quality. And I agree 
that*even if the vendor was aware that the purchaser thought 
that the article possessed that quality, and would not have 
entered into the contract unless he had so thought, still the 
purchaser is bound, unless the vendor was guilty of some fraud 
or deceit upon him ; and that a mere abstinence from disabusing 
the purchaser of that impression is not fraud or deceit; for 
whatever may be the case in a Court of morals there is no legal 
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obligation on the vendor to inform the purchaser that he is 
under a mistake, not induced by the act of the vendor.’ 

But in certain cases there is a duty on one of the parties to 
disclose all material facts, and in such cases the mere omission 
to disclose, without any active concealment, has in contempla¬ 
tion of law, the effect of fraud, so far as relates to making the 
transaction voidable. 

Of such cases there are two distinct classes :— 

1st. Cases in which one of the parties is agent or guardian 
or in some other fiduciary relation to the other: 

2nd. In contracts of insurance. 

As an illustration of cases of the first class I will state that 
of Tate v. Williamson (L. R. 2 Ch. 55). 

T., a young man of twenty-three, being much pressed for 
payment of college debts amounting to about £1000, and being 
at the time estranged from his father, wrote to his great-uncle 
for advice and assistance as to payment of his debts. The great- 
uncle deputed his nephew W. to see T. about the matter and 
arrange for payment of the debts. W., at this interview, sug¬ 
gested to T. an offer of composition, a proposal which T. declined 
to entertain. T. however mentioned that he was willing to sell 
his moiety of a certain freehold estate, and after some conversa¬ 
tion as to value, W. consented to buy this from him for £7000 
payable by instalments. W. however pressed T.,before concluding 
a binding agreement, to consult his friends about the matter, 
and an independent solicitor was employed on T.’s behalf. W., 
meantime, on his own account, consulted a mining engineer who 
valued the mines under the lands at £20,000, but this W. did 
not communicate to T. The purchase-money was to be advanced 
to W. by his uncle as a gift. 

Shortly afterwards T. died of delirium tremens. His execu¬ 
tors filed a bill in Chancery to have the sale of the estate set 
aside. It was held that under the circumstances, W. was placed 
in a fiduciary relation towards T. which made it his duty to 
communicate to T. all material information which he acquired 
affecting the value of the property, and that as he had not 
communicated the valuation as to the mines, the transaction 
must he set aside. 

In Baimbridge v. Brown, 18 Ch. D. 188, the transaction 
called in question was between a father and sons and a 
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Part ix - . daughter of ages from 22 to 25, who were still living in family 

with him. Mr. Justice Fry held that the onus lay on the father 
to support the transaction, and that a person claiming through 
him who was not a purchaser for valuable consideration and 
without notice of the circumstances was in no better position. 


It is the undue 
advantage taken 
which upsets 
the transaction ; 
not the fiduciary 
relation alone. 


It is not the fiduciary relation by itself which upsets the 
transaction ; but the unfairness of the bargain having regard to 
that relation, or the non-disclosure of a fact which the person in 
that relation is considered bound to disclose. The fiduciary 
relation imposes upon the person in whom the trust is reposed 
not only the duty to make disclosure of every material circum¬ 
stance which he knows and to take care that the bargain is in 
every respect fair, but also the burden of proving, at any time 
afterwards, that nothing was concealed and that the transaction 
was in itself fair. 1 If he does prove this the transaction will 
stand good, although an unexpected benefit may have accrued 
to the purchaser ( O'Rorke v. Bolingbvoice, H. L., on appeal from 
Ireland, 30 July, 1878, 26 W. R. 239). So it is possible that a 
purchase by a solicitor from his client might stand good if 
openly done and no advantage taken; although it is certain 
that a purchase by a solicitor of the client’s property, without 
disclosing the fact that the solicitor is the real purchaser cannot 
possibly stand ( Macpherson v. Watt, 3 App. Ca. 254). So a 
solicitor who lends money to a client, and acts for the client as 
well as for himself in the matter of the loan, takes upon himself 
the burden of having to prove that he fully advised his client as 
to everything that is unusual in the terms of the bargain (Cock- 
burn v. Edwards , 18 Ch. D. 449, 4G2). Any surreptitious 
dealing between the principal on the one side and the agent 
of the other principal, will give the latter sufficient ground to 
rescind the contract (Panama, &c. Co. v. India Rubber, &c. t 


1 An illustration, in a different 
class of cases, of the way in which 
the burden of proof may be shifted 
by reason of a fiduciary relation, is 
furnished by the case of Macleod v. 
Jones, 24 Ch. D. 289, where an 
interlocutory injunction was applied 
for against a mortgagee exercising 
his power of sale. The Court of 
Appeal, on the ground that the 
mortgagee had been at the time ol 


taking the mortgage the solicitor 
of the mortgagor, held that the 
ordinary practice of granting an in¬ 
junction only on the terms of pay¬ 
ment into court of the amount of the 
debt as sworn to by the mortgagee 
did not apply ; but made an order 
which they thought fairly calculated 
under the circumstances to secure 
the mortgagee without oppression 
to the mortgagor. 
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Co., L. R. 10 Ch. 515 ; Smith v. Sorby, 3 Q. B. D. 522); and 

further, the agent is liable to account to the principal for all 
profits, which he may have made by such surreptitious dealing. 
When the liability is established, although the liability is prove- 
able in bankruptcy as referrible to contract, it has been held 
to be within the expression " liability incurred by means of any 
fraud or breach of trust,” within the 49th section of the Bank¬ 
ruptcy Act of 18G9, and therefore not to be released by a dis¬ 
charge on the bankruptcy ( Emma Silver Mining Co. v. Grant, 
17 Ch. D. 122). 

There are indeed cases in which the fiduciary relation alone 
is sufficient to make a transaction voidable. This is where the 
transaction is from its nature necessarily a breach of the confi¬ 
dence reposed. For instance, where a person, in a fiduciary 
capacity, undertakes the sale of property, he must not, however 
fair the bargain might otherwise be, become the buyer on his 
own account. This point has been already mentioned in regard 
to brokers for sale (p. 561, ante; Ex parte Dyster, 2 Rose, 349; 
Rothschild v. Brookman , 5 Bli. N. S. 165); and the same 
principles apply to an executor ( Bedingfield v. Baxter , appeal 
from Natal, 1889, 12 App. Ca. 167), to a trustee charged with 
a duty or exercising a power of sale, and probably to a director 
of a company in whom is vested and by whom exercised jointly 
with his co-directors the powers of the company to deal with 
the company’s property. 1 

It has, however, been held by the Court of Appeal that a 
mortgagee selling under a power of sale was not absolutely 
incapacitated from selling to a company incorporated under the 
Companies Act in which he was a shareholder, although, the 
largeness of his interest was a circumstance giving rise to a con¬ 
flict of interest and duty, of which the company had notice, and 


1 Here may he referred to a case of 
Boswell v. Coates, C. A., 1884, July 
31, 27 Ch. D. 424, in which the 
Court of Appeal appear to have 
considered that a purchaser at a 
sale under the direction of the 
Court, who lays information before 
the Court in order to obtain its 
approval, came under a fiduciary 
relation obliging him to lay before 
the Court all material information 
within his knowledge. This pro¬ 


position, however, was condemned 
by the opinion delivered when the 
case was considered on appeal to the 
House of Lords (Coates v. Boswell, 
1886, Feb. 22, 11 App. Ca. 232). 
They held that the purchaser in 
such a case is only bound to abstain 

from implied misrepresentation, and 
that this cannot be inferred from the 
omission to give information on n 
point on which he was neither asked 
nor offered to give information. 
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tigt/wujg* npuu liiem the burden of upholding the sale, for which 
it was sufficient to show that all reasonable means had been 
taken to find a purchaser and that the price was not, at the 
time, inadequate (Farrar v. Farrars, Limited, C. A., 1888, 
Dec. 21, 40 Ch. D. 395). 

A class of persons who have been fixed, by recent decision, 
to be within the fiduciary relation, are 'promoters of com¬ 
panies. The expression is well understood, and—altogether 
apart from the questionable transactions with which it is some¬ 
times associated—implies that the persons so described have 
that influence in the original constitution and early proceedings 
of the company, which naturally belongs to the initiative in an 
unorganised convention of subscribers. 

The proposition that promoters stand in a fiduciary relation 
to the company which is created by their initiative, is concurred 
in by all the judges of the Court of Appeal and the learned 
lords in the Court of ultimate appeal who delivered judgments 
in the case of New Sombrero Phosphate Co. v. Erlanger (5 Ch. 
D. 73) and Erlanger v. New Sombrero Phosphate Co. (3 App. 
Ca. 1218); and the same doctrine has been applied in the case 
of Emma Silver Mining Co. v. Lewis (4 C. P. D. 390, p. 643, 
ante). So in the case of Lydney & Wigpool Iron Ore Com¬ 
pany v. Bird, C. A. 1886, May 24, 33 Ch. D. 85 (reversing 31 
Ch. D. 328), a person who took an active part in the getting up 
of a company, was compelled to refund to the company a secret 
profit which he had obtained out of the funds of the company. 
In this case the Court remarked that it would be incorrect to 
say that the defendant was the agent of the company at a time 
when the company did not exist, and that it was not less objec¬ 
tionable to talk of his being in a fiduciary relation to the com- 
pany before the company had any existence. They also rejected 
the expression “promoter” as ambiguous and liable to mislead. 
But on the fact that he procured the company to be formed 
and to he managed in such a way as to transfer from the 
moneys of the company to himself the sum of £10,800 without 
informing the company of that fact, they held he was liable to 
refund it In the class of questions, however, where rescission 
of a contract is claimed, it is submitted that the term « pro¬ 
moter ” and “ fiduciary relation ” are convenient, sufficiently 
definite and not necessarily inaccurate. The decision of 
V-C Bacon in Re Great Wheal Polgooth, Limited (1883, 
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49 L. T. 20), that a solicitor acting for the company is not, as Part IX. 
such solicitor, a promoter (nor an officer of the company under 
sec. 165, see p. 638, supra) is quite consistent with this general 
definition. 

In the case of the New Sombrero Company, the following 
principles appear to be established. The promoters in order to 
maintain a bargain they have made with the company, must 
take care that a directorate is appointed who shall fairly con¬ 
sider the terms on behalf of the company, and exercise an 
independent judgment as to accepting the terms or advising 
the shareholders to adopt them. It is further their duty to 
make a full disclosure of all material circumstances which 
may affect the judgment of such directors or of the share¬ 
holders who are invited to adopt the contract, including the 
fact that such promoters are themselves the parties interested 
in the bargain on the other side ; and, if they have recently 
bought the property, they are (generally speaking and as a 
presumably material circumstance) bound to disclose the price 
at which they have bought it. 1 Further the onus lies on the 
promoters in case of the transaction being impeached, to show 
that they have done all these things, and in all respects acted 
with perfect fairness in the business. 

The defendants in the action were the members of a certain 
syndicate who had bought a property for £55,000 on their own 
account, and this was generally admitted in the judgments 
to be a legitimate transaction, although the promoters might 
have, at the time of the purchase, entertained the project of 
getting up a company and selling the property to them at a 
profit. They got up a company with a directorate of their own 
nomination, and made a contract with the company so formed 
for a sale of the property for £110,000. In the result this 
transaction was set aside. For my present purpose it is un- 

1 In regard to V.-C. Bacon’s de- Lords in the case of the New Som- 
cision in Chesterfield, <kc., Co. v. brero Co., it would probably have 
Black (26 W. R. 207), it-may be been enough to say that there was 
observed that in that case the no fiduciary relation at the time of 
company did not claim to cancel the first bargain, and that the 
the bargain actually made with second bargain not being im- 
them, though they contended they . peached, it was unnecessary to 
were entitled to the better bargain decide whether the promoters had 
the promoters had made for them- discharged their duty in suoh a 
selves with the original vendors, manner as to entitle them to main- 
Had' the decision been given sub- tain it. 
sequently to that of the House of 

O.S.G. 
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Part IX. necessary to state the facts more in detail, but it is instructive 

to observe the general concurrence of opinion expressed as to 
the position and duties of promoters who make a bargain with 
the company they bring into existence. 

In his judgment in the Court of Appeal, the Master of the 
Rolls (Jessel) says (5 Ch. D. 112),—“ Understanding, as I do, 
that the promoters of a company stand in a fiduciary relation 
to the company which is their creature ; . . . persons in a 

fiduciary position must make a full and fair disclosure when 
they are about to sell property to those towards whom they 
stand in that relation. Is it a fair thing to omit stating that 
they themselves are the owners of the property ? That I think 
is obviously not fair. Is it a fair thing to omit to state that 
they have just purchased the property at the valuation sanc¬ 
tioned by the Court of Chancery for half the amount 1 I do 
not think it is absolutely necessary that in all cases the price 
given should be stated ; but, looking at the peculiar position of 
the parties, I think it was necessary here, though even if it had 
been stated, I do not think, looking at the other circumstances 
of the case, that my judgment would have been different from 
what it is now.” 

Lord Justice James says (p. 118),—“A promoter is, according 
to my view of the case, in a fiduciary relation to the company 
which he promotes or causes to come into existence. If that 
promoter has a property which he desires to sell to the com¬ 
pany, it is quite open to him to do so ; but upon him, as 
upon any other person in a fiduciary position, it is incumbent 
to make full and fair disclosure of his interest and position 
with respect to that property. I can see no difference in 
tliis respect between a promoter and a trustee, steward or 
agent. Such full and fair disclosure was not made in this 
case by the syndicate, which syndicate, it is admitted, were the 

promoters.” 

Lord Justice Baggallay (p. 123) said,—" The syndicate were 
in substance not only the vendors of the property, but also the 
promoters of the company, and in such a case the syndicate, as 
promoters, being in a fiduciary relation to the company, it was 
essential that the public, who were invited to become and who 
were expected to become, the shareholders of the company, and 
to constitute the company, should have the fullest information 

as to all the surrounding circumstances.” 

On the appeal in the House of Lords, Lord Penzance, after 
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stating the facts, says (3 App. Ca. p. 1229) :—“ From that Pabt 
statement I invite your Lordships to draw two conclusions : 
first, that the company never had an opportunity of exercising, 
through independent directors, a fair and independent judgment 
upon the subject of this purchase; and, secondly, that this 
result was brought about by the conduct and contrivance of the 
vendors themselves. It was the vendors, in their character of 
promoters, who had the power and the opportunity of creating 
and forming the company in such a manner that, with adequate 
disclosures of fact, an independent judgment on the company’s 
behalf might have been formed. But instead of so doing they 
used that power and opportunity for the advancement of their 
own interests. Placed in this position of unfair advantage over 
the company which they were about to create, they were, as it 
seems to me, bound according to the principles constantly acted 
upon in the Courts of Equity, if they wished to make a valid 
contract of sale to the company, to nominate independent 
directors and fully disclose the material facts. The obligation 
rests upon them to show they have not made use of the position 
which they occupied to benefit themselves ; but I find no proof 
in the case that they have discharged that obligation. There is 
no proof that either Sir Thomas Dakin or Admiral Macdonald 
was aware of the price at which the property had just been 
bought under the authority of the Court of Chancery, nor, 
indeed, that they ever knew that the real vendors were also the 
promoters of the company. And there is certainly no proof 
that in the selection of the directors who were to be the com¬ 
pany’s agents for accepting and affirming the proposed purchase, 
the vendors used their power as promoters in such a way as to 
create an independent body capable of acting impartially in 
defence, of the company’s interests. 

“ contract of sale effected under such circumstances is, I 
conceive, upon principles of equity liable to be set aside. 

“ The principles of equity to which I refer have been illustrated 
in a variety of relations, none of them perhaps precisely similar 
to that of the present parties, but all resting on the same basis 
and one which is strictly applicable to the present case. The 
relations of principal and agent, trustee and cestui que trust 
parent and child, guardian and ward, priest and penitent, all 
furnish instances in which the Courts of Equity have given 
protection and relief against the pressure of unfair advantage 
resulting from the relation and mutual position of the parties, 

v u 2 
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Part IX. whether in matters of contract or gift; and this relation and 

' position of unfair advantage once made apparent, the Courts 

have always cast upon him who holds that position, the burden 
of showing that he has not used it to his own benefit.” 

The Lord Chancellor (Cairns, p. 1236) said:—“The pro¬ 
moters stand, in my opinion, undoubtedly in a fiduciary position 
(with reference to the company which they propose to form). 
They have in their hands the creation and moulding of the 
company; they have the power of defining how, and when, and 
in what shape, and under what supervision, it shall start into 
existence and begin to act as a trading corporation. If they 
are doing all this in order that the company may, as soon as it 
starts into life, become through its managing directors, the 
purchaser of the property of themselves, the promoters, it is in 
my opinion incumbent upon the promoters to take care that 
in forming the company they provide it with an executive, that 
is to say, with a board of directors, who shall both be aware that 
the property which they are asked to buy is the property of the 
promoters, and who shall be competent and impartial judges as 
to whether the purchase ought or ought not to be made. I do 
not say that the owner of property may not promote and form 
a joint-stock company, and then sell his property to it, but I do 
say that if he does he is bound to take care that he sells it to 
the company through the medium of a board of directors who 
can and do exercise an independent and intelligent judgment 
on the transaction, and who are not left under the belief that 
the property belongs, not to the promoter, but to some other 

person.” 

The passages above quoted are I think substantially the 
statement in varied language of the same principles, and these 
principles are in the main adopted by the whole of the very 
strong Court by whom the case was considered, including 
(besides Lord Cairns and Lord Penzance whose judgments have 
been already quoted) Lord Hatherley, Lord O’Hagan, Lord 
Selborne, Lord Blackburn and Lord Gordon. It should how¬ 
ever be said that Lord Blackburn, with his usual caution, does 
not commit himself to state what steps the promoters ought to 
have taken for the protection of the company, it being in his 
view sufficient that they did not discharge the burden which at 
least lay upon them of showing that they had reasonable ground 
for believing that sufficient protection had been afforded. The 
only further point I shall take note of here is the reason for the 
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fiduciary relation, based upon the machinery placed in the 
hands of promoters by the Act of 1862, which is observed upon 
by Lords O’Hagan and Blackburn. 

The observations of Lord Blackburn on this point are as 
follows (p. 1268) :—“ This Act does not in terms impose any 
duty on those promoters to have regard to the interests of the 
company which they are thus empowered to create. But it 
gives them an almost unlimited power to make the corporation 
subject to such regulations as they please, and for such purposes 
as they please, and to create it with a managing body whom 
they select, having powers such as they choose to give to those 
managers, so that the promoters can create such a corporation 
that the corporation, as soon as it comes into being, may be 
bound by anything, not in itself illegal, which those promoters 
have chosen. And I think those who accept and use such 
extensive powers, which so greatly affect the interests of the 
corporation when it comes into being, are not entitled to dis¬ 
regard the interests of that corporation altogether. They must 
make a reasonable use of tbe powers which they accept from 
the Legislature with regard to the formation of the corporation, 
and that requires them to pay some regard to its interests. 
And consequently they do stand with regard to that corporation 
when formed, in what is commonly called a fiduciary relation to 
some extent.” 

The fiduciary relation of promoters, which thus imposes the 
duty of disclosure and fair-dealing, so as, in default of perform¬ 
ance of the duty, to render a contract voidable, does not how¬ 
ever relate back so as to constitute at the period of a previous 
purchase the relation of agent and principal, and enable the 
company both to retain a bargain made with the promoter as 
vendor, and to make the promoter account for the difference in 
price. So that where persons have made an absolute contract 
for the purchase of property, although they may at the time 
contemplate the formation of a company to buy it from them, 
and do subsequently take steps to form a company who buy it 
at an enhanced price, that does not constitute a fiduciary rela¬ 
tion at the time of the first purchase, or render the promoters 
liable to give the company the benefit of their own contract 
{Erlanger v. New Sombrero , &c.> Go 5 App. Ca. 1218, per 
Lord Cairns, C., p. 1234—5). And therefore, if the remedy by re¬ 
scission has been put an end to by the winding up of the company, 
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there is do remedy against the company on this state of facts 
(/ " re Co t >e Breton Co., C. A. 1885, May 4, 29 Ch. D. 795, 
affirming 20 Ch. D. 221 ; Ladyicell Mining Co., C. A. 1887, 
Apr. 2, 35 Ch. D. 400, affirming 34 Ch. D. 398). In the former 
uf these cases Lord Justice Bowen dissented. He appears to have 
thought, though the ground is not stated with his usual clear¬ 
ness, that there was a primd facie case of fraud. And it is to 
be observed that, if there were a case of actual fraud or wilful 
misrepresentation, and not merely a question of liability arising 
Irom the fiduciary relation, there is nothing in the decisions 
here cited to prevent the company recovering damages in an 
action for deceit. But that is a different thing from the liability 
arising out of the fiduciary relation here considered. 


Contracts of 
insurance. 

Duty to comaiu- 
nicato material 
facts. 

Bates v. 

Hewitt. 


As an illustration of the second class of cases referred to on 
p. G53, ante, namely, in contracts of insurance, I shall take as 
an illustration the case of Bates v. Heivitt (L. R. 2 Q. B. 595). 

The plaintiff, in August, 1864, through his broker in London 
effected an insurance of a vessel, furnishing the particulars— 
“ Georgia. S.S. chartered on a voyage from Liverpool to Lisbon 
and the Portuguese settlements on the west coast of Africa 
and back.” The Georgia , which in fact had been during 
1863—4 the notorious Confederate cruiser of that name, im¬ 
mediately on sailing from Liverpool was captured by a U.S. 
frigate. The underwriter being sued on the policy^ set up the 
defence of concealment. A jury found that the defendant was 
not aware that the Georgia which he was insuring was the 
Confederate steamer, but that he had at the time of under¬ 
writing abundant means of identifying the ship from his previous 
knowledge coupled with the particulars given by the plaintiff. 
It was decided that the facts amounted to concealment, so as to 
make good the defence. 

This was an extreme case, because some of the judges who 
held the defence to be established, gave the plaintiff full credit 
for good faith, and assumed that he had not considered the past 
history of the vessel material to the risk. The decision how- 
ever does no more than apply the principle laid down by Lord 
Mansfield in Carter v. Boehm (1 Sm. L. Ca.), and adopted in a 
numerous train of decisions which have followed on that case 

(see Proudfoot v. Montejlore, L. R 2 Q. B. 511). 

With this case may be contrasted that of Go/iidy v. Adelaide 

Insurance Co. (L. R. 6 Q. B. 746), where the Court, by a 
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majority (Mellor, Lush, and Hannen, JJ.), but with the dissent ^PamJX 
of Cockburn, C.J., supported the verdict of a jury holding the 
fact not material, that the plaintiff had resolved not to continue 
the ship on Lloyd’s register beyond the “ half time survey ” and 
had so stated to Lloyd’s surveyor in answer to a letter from the 
surveyor informing him that the vessel was due for “ half time 
survey.” Cockburn, C.J., in a judgment which I venture to submit 
is the more forcible in its reasoning, considered it material that 
the plaintiff had in fact declined a survey ; that refusal fairly 
leading to the inference that the owner is conscious that the 
condition of the vessel has so far deteriorated that the result of 
the survey would be unfavourable. 

It is undoubted that the fact, if material, and not presumably 
a matter of common knowledge, must be communicated ; or as 
it is expressed by C.J. Cockburn in Bates v. Hewitt (L. R 2 
Q. B. 605):—“The rule established is this: that the person 
who proposes an insurance should communicate every fact which 
he is not entitled to assume to be in the knowledge of the other 
party ; and the assured is bound to communicate every fact to 
enable the insurer to ascertain the extent of the risk against 
which he undertakes to protect the assured.” As recent cases 
in which Bates v. Hewitt has been followed, I refer to The Mer¬ 
cantile Steamship Co. v. Tyler , 7 Q. B. D. 73: where the 
policy was on chartered freight, and the concealment was that 
the charter-party contained a clause giving the option of can¬ 
celling the charter-party if the vessel should not have arrived 
before a certain date ; and Tate v. Hyslop, C. A., 1885, 15 Q. 

B. D. 368 : where a policy of insurance had been effected on 
goods, including risks on crafts and lighters, while there was an 
arrangement, undisclosed, between the plaintiff and a lighter¬ 
man to do all his lighterage on the terms that he was to be only 
liable for negligence, and there was evidence that amongst 
underwriters the premiums charged were higher where the in¬ 
surance was on the terms of no recourse against lightermen. 

The time at which the insured is bound to disclose all 
material facts in his knowledge is the time when the risk is 
accepted, and according to the established custom at Lloyd’s 
this is shown by the initialing of the slip. Consequently it has 
been held that if a loss subsequently comes to the knowledge 
of the assured, the non-disclosure of this at the time of apply¬ 
ing for a stamped policy in terms of the slip, is immaterial 
(Lishman v. Northern Maritime Ins. Co. t L. R 8 C. P. 216; 
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see also Morrison v. Universal Marine Co., L R 8 Ex 
197). 

In a question of concealment of material facts on an insurance, 
the knowledge of the agent equally with that of the principal, 
affords ground for avoiding the contract. And where the agent 
is aware of material facts and conceals them as well from his 
principal as from his own agent whom he instructs to effect the 
transaction, the concealment will make the contract voidable; 
Blackburn v. Hoslam , 1888, June 4 (21 Q. B. D. 144). But 
the consequence will not be extended so as to affect the principal 
in one contract with the knowledge of an agent who had been 
employed by him in another and separate contract. Blackburn »' 
v. Vigors, H. L. 1887, Aug. 9 (12 App. Ca. 531, reversing deci¬ 
sion of Court of Appeal in S. C., 17 Q. B. D. 553). 

Where, as is commonly the case in contracts of life assurance, 
there is an express agreement that the statements as to certain 
facts are the basis of the contract, the person who has proposed 
the assurance will not be allowed to contend that the facts so 
stated are not material (London Assurance Co. v. Mansel, 11 Ch. 
D. 363). In this case the Master of the Rolls pointed out (p. 367) 
that the principle now under consideration, applies equally to 
all contracts of insurance, although the circumstances which 
have to be disclosed have been more particularly gone into in 
the cases relating to marine insurance ; and many of these may 
not be applicable to other kinds of insurance. The principle 
has been affirmed and established on the authority of the House 
of Lords, in Thomson v. Weems , 1884, 9 App. Ca. 671. It was 
pointed out by Lord Blackburn , that the rule of construction of 
marine policies, that any statement of fact made by the assured 
bearing on the contract is primd facie to be taken as a warranty 
of the essence of the contract, does not necessarily apply to life 
policies; but that where in the case of a life assurance the 
statement is expressly made the basis of the contract, it becomes 
a warranty, of the essence of the contract, accordingly. An 
express condition that the premiums paid are to be forfeited is 
likewise, under the same circumstances, given effect to. 

Having noted the distinguishing marks of fraud, and what is 
equivalent to it, I now consider the legal consequences. 

And first I consider the legal consequences of the first kind 
above (p. 648) mentioned, and in doing so I shall, for conveni- 
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ence, use the word “ fraud ” in the wider sense there 
referred to. 

These consequences have been succinctly stated by Baron 
Bramwell as follows " It is a rule that a contract is voidable at 
the option of the person who has entered into it, if he has entered 
into it through the fraud of the other party, and has repudiated 
it on the discovery of the fraud. This includes giving up all 
benefit from it, and restoring the other party to the same con¬ 
dition as before, as far as possible ” ( Bwlch-y-Plwm, &c., Co. v. 
Baynes, L. R. 2 Ex. 324, 326). That includes, where the act 
induced by the fraud is the entry into a partnership, an indem¬ 
nity against the debts and liabilities of the partnership (. New- 
bigging v. Adam, C. A. 1886, Dec. 20, 34 Ch. D. 582). Simple 
instances of the avoidance of a contract on ground of fraud are 
Lindsay Petroleum Go. v. Hurd, L. R. 5 P. C. 221; Panama, 
ifcc., Go. v. India Rubber Go., L. R. 10 Ch. 515 ; and Redgrave 
v. Hurd, 20 Ch. D. 1 ; Smith v. Land and House Property 
Corporation, 28 Ch. D. 7. 

When it is said that the act is voidable two propositions are 
implied. 

The first is this.—An act induced by fraud is not the less 
deemed a free and voluntary act, and so draws with it the 
appropriate legal consequences. It requires a fresh act to 
rescind,—that is, to undo so far as it can be undone,—the first 
act, and to get rid so far as possible of its legal consequences. 

The second proposition relates to the consequences of the act 
of rescission, which are complex. As between the deceived 
person and a person chargeable with the fraud, the effect is 
approximately the same as if the original act had been void 
ah initio. But, as between the deceived person and persons 
who are not chargeable with the fraud, the effect of the act of 
rescission is merely that the primary legal relation created by 
the first act is terminated so that no new rights springing 
immediately out of that relation, can arrive subsequently to the 
act of rescission. And to say, as between such persons, that the 
act is voidable means nothing more than this. 

To explain this more particularly:—Suppose that B. by 
fraudulent misstatements has induced A. to sell goods to him; 
and further suppose that, either by the sale itself (as in the 
case of a bargain and sale of goods) or by subsequent appropria¬ 
tion, the complete title to the property in the goods has become 
vested in B. according to the intention of the sale : and further 
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by B., to C. who is innocent of the fraud :—it will be too late 
for A., in a question with C., to assert his right on the dis¬ 
covery of the fraud to rescind the transaction so as to revest the 
title in himself as owner. The right of B., although it was 
defeasible in his own person, has passed to C., so as to vest in 
him an indefeasible right and title to the goods ( White v. Gor- 
clone, 10 C. B. 919; Stevenson v. Newnham , 13 C. B. 285; see 
also Babcock v. Lawson , 4 Q. B. D. 394). 

The principle has been well expressed by saying that fraud 
is no vitium reale affecting the subject (Stair, I. 9, 15); and it 
is exactly the same principle which applies where an agreement 
for the sale of land has been executed, and the land conveyed 
so that the public title 1 has been acquired by an innocent 
purchaser. 

But if the transaction between A. and B. has remained in 
contract unexecuted —or, in the case of land, has remained in 
agreement giving what is called an equitable title merely,— 
then C. by dealing with B. acquires no better right than B. 
has. The rule is then “ assignatus utiturjure auctoris ” (Stair, 
IV. 40, 21); or, the purchaser takes subject to the equities 
attaching to the original obligation. Thus if A. was fraudulently 
induced by B. to enter into an agreement with him for the sale 
of land, but no conveyance of the land has been executed ; or 
if A. has been fraudulently induced to enter into an execu¬ 
tory contract for the sale of a chattel; or to grant a bond for 
£1000 :—none of these instruments in the hands of a pur¬ 
chaser claiming performance of the obligation, would avail 
against A.’s defence that the ostensible right had been obtained 
from him by fraud. 

Again, suppose the transaction to have been executed between 
A. and B. so that B. has completely acquired the property in 
the subject; but that after contract between B. and C. and before 
any transfer of property to the latter, notice is given by A to 
rescind. I apprehend this notice would not affect any right of 
specific performance or specific delivery which C. might have 

» 1 here borrow the expression the whole the most appropriate to 
“public title ” from the Scotch mark what has been inadequately 
jurists In spite of the fact that and would now be inappropriately 
publicity of conveyances has be- marked by the expression “legal 
come in England a mere scintilla estate.” 
juris, I think the expression is on 
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acquired by his contract. A/s right as against B. to have the 
property revested in him, as well as C/s right acquired by his 
contract, would be in the nature of an equity, or jus ad rem. 
And C/s would be the prior in time. 


As the person deceived may by a fresh act rescind, it is 
equally in his option to confirm what has been done, and to hold 
the other party bound thereby. If, after notice of the fraud he 
does any act affirming, or (to use the Scotch term) homologating 
the transaction, as by receiving rent under a lease obtained by 
fraud, he will be afterwards barred from challenge. So where a 
company is formed under the Companies Acts with the object of 
making a purchase of property the value of which is fraudu¬ 
lently represented by the prospectus, the company may, if they 
think fit, by resolution in a general meeting convened for the 
occasion after notice of the fraud, waive the fraud and complete 
or confirm the bargain (In re Haven Gold Mining Co ., 20 
Ch. D. 151, per M. R. p. 164*). In Foulkes v. Quartz Hill 
Consolidated Gold Mining Co. (1 Cababd and Ellis Rep. 156; 
Emden’s Dig. 1884, 102), after issue joined and notice of trial 
given in an action to rescind, the plaintiff attended and voted at 
a meeting of shareholders held in the liquidation. The Court 
of first instance held that this barred him from prosecuting his 
action ; but the Court of Appeal held that the issue of the writ 
was a definitive election to rescind, and was not affected by the 
subsequent voting. Of course an act done, such as parting with 
shares, before discovery of the fraud, does not imply any affirm¬ 
ance of the transaction (Re Mount Morgan Gold Mine , Ex 
pa/rte T Vest, 56 L. T. 622). Nor does the fact that a plaintiff has 
raised a case of misrepresentation which he fails to substantiate, 
prevent his raising another case of misrepresentation which he 
has subsequently discovered (Re London and Provincial 
Electric , &c., Co., Ex parte Hale, 55 L. T. 670). Nor does the 
fact that the person defrauded has after notice of the fraud, 
adopted one of several separate transactions (mortgages) neces¬ 
sarily preclude him from repudiating others which were entered 
into upon similar representations (Re Murray, Dickson v. 
Murray, May 19, 1887, 57 L. T. 223). And where a person 
entered into two separate contracts for preference and for ordi¬ 
nary shares (by separate application and separate acceptance) 
he was held entitled to keep one and repudiate the other (Re 
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Metropolitan Coal Consumers Association , Grieb's Case, C. A. 
10 July, 1890, 6 T. L. R. 417). 

The principles of the law on this subject are very clearly laid 
down by the judgment of the Exchequer Chamber in Clough v. 
London and North Western By. Co. (L. R. 7 Ex. 26, 34), which 
may be abstracted as follows:—“ The fact that the contract was 
induced by fraud gives the party defrauded a right on discovering 
the fraud to elect whether he will continue to treat the contract 
as binding, or will disaffirm the contract and resume his property. 
Election is determined by express words or act, and if a man 
once determines his election it is determined for ever. But he 
may keep the question open so long as he does nothing to affirm 
or repudiate the contract; subject however to this that if, in 
the interval while he is deliberating, an innocent third party 
has acquired an interest in the property, or if in consequence of 
his delay the position even of the wrong-doer is affected, it will 
preclude him from exercising his right to rescind. And lapse 
of time without rescinding will furnish evidence that he had 
determined to affirm the contract, and when the lapse of time 
is great, it probably would in practice be treated as conclusive 
evidence to show that he has so determined.” 1 

If, after discovery of the fraud, the person deceived has 
elected to keep the contract, he cannot afterwards repudiate it, 
though he may discover another incident in the fraud ( Campbell 
v. Fleming , 1 Ad. & El. 40). 

In marine insurance contracts, it has been held by the 
Exchequer Chamber reversing the decision of the Court of 
Exchequer that—it being proved to be the usage of under¬ 
writers to issue a stamped policy in accordance with the slip, no 
matter what might happen after the slip was initialed—the 

1 I must here note a case in which 
a Divisional Court appear to have 
allowed something very like appro¬ 
bate and reprobate of a fraud. It is 
laid down that when an agent, who 
has been bribed to do so, induces Ins 
principal to enter into a contract with 
the person who has paid the bribe 
and the contract is disadvantageous 
to the principal, the principal has 
two distinct and cumulative reme¬ 
dies : he may recover from the agent, 
as money had and received to his 


use, the amount of the bribe which 
the agent has received; and he may 
also in addition recover from the 
agent and the person who has paid 
the bribe, jointly or severally, 
damages for any loss he may have 
sustained by reason of his having 
entered into the contract, without 
allowing any deduction in respect of 
the money recovered from the agent 
under the former head (Mayor, <Lc., 
of Salford v. Lever, 1890, 25 Q. B. D. 
363). 
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issue of the policy after notice of a misrepresentation or con- 
cealment of facts material and not known to the underwriter at 
the time of initialing the slip, does not in law constitute an 
election to affirm the contract (Morrison v. Universal Marine 

Co., L. R. 8 Ex. 197). 


When the contract induced by fraud is that of partnership, 
it is obvious that rights of innocent parties may quickly super¬ 
vene. Creditors of the firm whose debts are contracted after 
the entry of the new partner are of course entitled to hold him 
liable. And another partner may come in, who is innocent of 
the fraud. The partnership must, it is conceived, in regard to 
all such persons, be considered and treated as having subsisted 
until terminated by the joint act of the partners or by the 
appropriate proceedings for dissolution. There may be great 
difficulties in the case of an ordinary partnership in adjusting 
the legal consequences of the connection so commenced and so 
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terminated. 

But in an incorporated company constituted under the Com- The same in a 

, , . . . V /* j company incor- 

panies Act, 1862, the questions are in some respects simplified. por ated under 
The company so long as it goes on, is a corporation to whom the Act of 1862 
fraudulent misrepresentation may be imputed, to the effect of 
giving the deceived person, as against the company, the right 
to be restored to his original position ; and as against all 
persons other than the company, the right to terminate his 
connection with the company in due legal form. His connec¬ 
tion with the company being so terminated, the law of partner¬ 
ship as modified by the Acts, provides a solution for all ques¬ 
tions. If the company continues solvent, and a going company, 
he is entitled to relief and indemnity against the company in 
respect of any claims made against or payments made by him as 
a member. In that case, as to any liability to other persons, 
cadit qucestio. But, if the company is wound up, so that the 
corporation ceases to exist except for the purpose of liquidation, 
the rights and liabilities are determined by the fact of member¬ 
ship at certain fixed epochs. 

And first, evely person who is a member at the instant of the 
commencement of winding up is liable to contribute to the 
extent of his share in the subscribed capital; and, secondly , if 
the amount recoverable from all those who are members at the 
commencement of winding up is not sufficient to answer the 
liabilities of the company, those who have been members at 
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any time during the twelve months immediately preceding the 
commencement of winding up may be made liable (by being 
settled on what is called the “ B ” list) to an extent limited by 
having regard to the amount of the debts contracted before 
they ceased respectively to be members (on this see Webb v. 
Whiffin, L. R. 5 H. L. 711, 738). 


I shall now give a brief summary of two leading cases, where 
shareholders deceived by fallacious statements in the 'prospectus 
of a company, have, by prompt action upon timely advice, aud 
after a resort to the ultimate Court of Appeal, succeeded in 
severing their connection with the company. 

The first is Kisch v. Venezuela Ry. Co. (L. R 2 H. L. 99). 

The company was registered in July, 1SG4, under the Com¬ 
panies Act, 1862, with a capital of £500,000. Its professed 
objects were the making of certain lines of railway in Vene¬ 
zuela, The prospectus set forth the valuable privileges en¬ 
joyed by the company under grants of the Government, and, 
amongst other things, it made this statement: “A contract has 
been entered into by the company with a responsible contractor 
based upon surveys, plans and sections approved by the Go¬ 
vernment, for the completion of the line from Puerto Caballo to 
San Felipe, including stations and rolling-stock at a price con¬ 
siderably within the available capital, and the works will be 
commenced forthwith. Security has been taken for the due 
fulfilment of the contract. The contractor also, in consideration 
of receiving a large quantity of timber along the line foi his 
own use, guarantees 2£ per cent, on the paid-up capital during 
the construction of the line.” The prospectus further stated: 
“ The engineer’s reports, maps, plans, &c., may be inspected, 
and further information obtained at the offices of the company. 
In July, 1864, Kisch applied for 100 shares, paying the sum of 
£100 as a deposit to the company’s bankers. The whole 
number of shares were immediately allotted to him. In the 
same month of July, after ineffectually trying to persuade the 
secretary of the company to get the number of his shares 
reduced, he paid a call of £2 per share In September a 
further call of £2 per share was made which Kisch did not pay. 
The solicitor of the company having applied to him on the 
subject on the 11th November was answered by Kisch s 
solicitor asking permission to inspect the concessions and con¬ 
tracts referred to in the prospectus. The application was 
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granted, and Kisch and his solicitor examined the documents Past IX. ^ 

on the 22nd of November. An action was commenced by the 

company for calls, and on the 28th of January, 1865, Kisch 

filed his bill against the company praying to be released from 

his contract on the ground of the fraudulent misrepresentations 

of the directors. 

His claim was held good by the decision of the ultimate 
Court of Appeal (May, 1867) affirming the judgment of the 
Lords Justices who had reversed a decree of Y.-C. Stuart, and 
had ordered repayment by the company of all sums paid by the 
plaintiff with interest at £4 per cent. The Court decided, in 
effect, that there were fraudulent misrepresentations in the pro¬ 
spectus, on the faith of which Kisch was induced to join, and 
that the fraud of the directors who issued the prospectus was 
imputable to the company. Of these misrepresentations two 
were of the nature of suppressio veri, namely, 1st, The omission 
of all mention of the important fact that the privileges of the 
Government concession had been purchased by the company 
for a sum no less than £50,000 ; and 2ndly, The suppression of 
the fact that the liability of the contractor upon his guarantee 
of 2J per cent, was limited by the contract to £20,000. And 
two were of the nature of suggestio falsi, namely, 1st, That the 
contract was entered into by a responsible contractor, the fact 
being, as the directors ought to have known, that he was a 
person of means totally inadequate to guarantee the carrying 
out of transactions of such magnitude as those contemplated by 
•the company: and, 2ndly, That the contract was considerably 
within the available capital; the fact being that the margin was 
only £30,000 out of the capital of £500,000 proposed to be 
raised. 

In giving judgment in the case, the Lord Chancellor (Chelms¬ 
ford, L. R. 2 H. L. 113) quoted and adopted the language used 
.by Vice-Chancellor Kindersley in the case of New Brwriswick 

and Canada Ry . Co. v. Muggeridgc. (1 Dr. & Sm. 381),_ 

"Those who issue a prospectus holding out to the public the 
great advantages which will accrue to persons who will take 
shares in a proposed undertaking, and inviting them to take 
shares on the faith of the representations therein contained 
. are bound to state everything with strict and scrupulous ac¬ 
curacy, and not only to abstain from stating as fact that which 
is not so, but to omit no fact within their knowledge the 
existence of which might in any degree affect the nature or 
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extent or quality of the privileges and advantages which the 
prospectus holds out as inducements to take shares.” He then 
discussed the prospectus and showed that there was in effect 
fraudulent concealment and misrepresentation in the particulars 
above referred to : and as to the legal consequences he agreed 
with the opinion of Lord Lyndhurst in the case of Small v. 
Attwood (6 Cl. & F. 395) that, " where representations are 
made with respect to the nature and character of property 
which is to become the subject of purchase, affecting the value 
of that property, and those representations afterwards turn out 
to be incorrect and false, to the knowledge of the party making 
them, a foundation is laid for maintaining an action in a Court 
of common law to recover damages for the deceit so practised ; 
and in a Court of Equity a foundation is laid for setting aside 
the contract which was founded upon that basis.” 

Lord Cranworth concurred in the decision that the plaintiff 


was entitled to relief on the ground that there was both sup- 
pressio veri and suggcstio falsi in the prospectus on the faith 
of which he acted. There are, however, some arguments in 
this judgment (L. R. 2 H. L. 123) starting from the suggestion 
that the plaintiff never became a member of the company ; and 
it is necessary to point out that this suggestion can only be 
reconciled with subsequent decisions if taken in this sense that 
the shares were accepted under an implied condition that the 
acceptance might be recalled if, while things remained entiie, 
and on due enquiry, it should be found that the undertaking 
was essentially different from that described in the prospectus. 
In the event, the decree obtained by the plaintiff against the 
company (which appears to have continued as a going concern) 
gave him (except as to costs) complete restitution. But, as will 
be seen presently, the effect would have been different if a 


nding up had supervened. # . 

Lord Romilly and Lord Colonsay concurred in the decision, 

e former making some important remarks in regard to the 

icessity of immediate election by a shareholder who discovers 

at he has been deceived. In the case in point he concurred 

thinking that the plaintiff was not debarred by laches. 

it he added some remarks by way of caution as to the 

ntrary result which might have arisen m case of a person 

maining for some time a member of the company without 

llv employing the means which he has of ascertaining his 


position. 
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The second ease is that of Reese River Silver Mining Co. v. 
Smith, which came by way of appeal before the House of Lords 
in March, 1869 (L. R. 4 H. L. 64). 

The company was registered on the 5th of June, 1865, with 
a capital of £100,000 in 20,000 shares of £5 each. The memo¬ 
randum of association stated the objects of the company to be 
mining and the acquisition of landed estates for mining pur¬ 
poses. On the day of registration the company issued their 
prospectus, and on the same day a copy of it was received by 
Smith. The prospectus, after calling attention to the unbounded 
wealth of Nevada as a mining district proceeded to state that 
the property which the company had contracted for contained 
very valuable claims some of which were in full operation and 
making large daily returns, and so on. Smith applied for and 
obtained an allotment of 100 shares in the company, paying £1 
on each share, and on the 2nd of August, having paid a further 
sum of £1 per share, he received a share certificate as the 
registered proprietor. On the 30th of December in the same 
year, he received notice of a call of £1 per share, accompanied 
by a copy of what was termed “ a most satisfactory letter received 
this day from our deputation at San Francisco, on their return 
from the mines at Reese River.” The letter was in fact to the 
effect that the deputation referred to (consisting of two of the 
directors) had reached the estate after many dangers and 
difficulties and found the property almost valueless, but this 
they considered “ matter for rejoicing,” as they knew that other 
mines of a first-rate character could be purchased for a far lower 
figure. They did purchase another mine and returned to 
London on the 17th January, 1866. On the 19th January 
their full and formal report was sent out to all the shareholders, 
and a meeting was called for the 8th of February. By the 
report it appeared that the deputation had found the property 
contracted for situated on the slope of a hill where its own and 
all other workings had been abandoned for months previously. 
Pending the appearance of the report, Smith had declined to 
pay the call made in December; and on the 6th of February 
he filed his bill in Chancery against the company to be relieved 
from his shares and to restrain the company from suing him for 
the call An injunction was applied for and granted by Vice- 
Chancellor Wood on-the 20th of April, 1866 (L. R. 2 Eq. 264). 
On the 27th of April a petition was presented for the winding 
up. of the company, and op the 28th May a winding-up order 
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was made. Smith’s name was placed by the liquidator on the 
list of contributories, and he then, after (in the winding up) 
applying for and being refused leave to proceed with his suit, 
applied by the summary process of a summons under the 35th 
section of the Companies Act, 18G2, that the register might be 
rectified by the removal of his name. The Master of the Rolls 
on the 14th of March, 1867, refused the summons, but the 
Lords Justices on the 6th of June (the decision of the House of 
Lords in the case of Kisch v. Venezuela Ry. Co ., having been 
in the meantime pronounced) reversed that order and held that 
Smith was entitled to have his name removed. The liquidator 
by leave of the Court appealed from this decision to the House 
of Lords. 

The House by its decision pronounced on the 18th of March, 
1869, present Lord Chancellor (Hatherley), Lord Westbury, 
Lord Colonsay and Lord Cairns, unanimously affirmed the 
decision of the Lords Justices, and directed that the costs of 
both parties should come out of the estate in liquidation. 

The following propositions appear to be involved in and to 
have been authoritatively established by this decision. 

1. That the assertion by the directors in the prospectus of 
facts with regard to the property which they had themselves 
taken on the authority of the vendor’s statements, 1 and which 
they had themselves taken no means to verify, was a fraud 
imputable to the company, to the effect that the contract which 
Smith had been induced to enter by means of that false repre¬ 
sentation, was voidable at Smith’s option. 

2. That Smith timely and well exercised that option by filing 
his bill in Chancery to rescind the contract; and that there 
having been thus a bond fide lis pendens at the time of the wind¬ 
ing up, the application to rectify the register was properly made. 

3. The Court being of opinion that the contract ought to be 
rescinded, that rescission related back to the filing of the bill. 

4. In the result (quoad creditors 2 ) matters were restored to 


i Here maybe cited, by >\ay of 
contrast, the case of The British 
Burmah Lead Company , Ex parte 
Vickers , Kay, J., 1887, May 7, 56 
L. T. 815, where the directors had 
simply put before the shareholders 
the information they had received 
with the source from which it came, 
a I say here “quoad creditors” 


because (I apprehend) there was 
nothing to prevent the plaintiff 
applying in the winding-up for any 
further relief to which he may have 
been entitled as against the com¬ 
pany from the facts stated on his 
bill, and receiving a dividend in 
respect of any claim which he 
might 60 establish (see p. 677, post). 
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the position in which they would have been if Smith had been Part iy. 
a member of the company up to the date of his filing the bill, 
and then ceased to be a member. 


It may be remarked that in the case of the Reese River Co., T , he <l , ec ?! Teii 
Smith had acted with great promptitude. The first indication act promptly, 
that anything was wrong was given by the letter of 30th 
December, the full disclosure was only made on the 19th of 
January, and the bill was actually on the file on the 6th of 
February. This shows that not only did the plaintiff make his 
election at once, but that he and his advisers acted upon it as a 
matter of urgency. 

In the case of the Venezuela Company , Kisch had not been 
so prompt. He and his solicitor had inspected the documents 
on the 22nd of November, and must then have been fully in 
possession of the information on which action was taken. Yet 
the bill was not filed until the 28th of the following January. 

This delay was doubtless hazardous. In Kent v. • Freehold 
Land, &c., Co., to which I shall revert presently, the true facts 
were ascertained by the plaintiff on the 20th of July, and on 
the 24th a letter was written repudiating the shares; but the 
bill was not filed until the 8th of October. Lord Cairns in that 
case said (L. R. 3 Cb. 494) that the fact of the letter of the 
24th July coupled with the delay to file the bill for two months 
from that time, put the plaintiff’s case in really a worse position 
than it would have been in otherwise. The ground, however, 
of the Court’s refusal in that case to relieve the plaintiff from 
his contract, was the intervention of a petition to wind up the 
company followed by a winding-up order. But the observation 
of Lord Cairns is important as showing how short a delay 
might in his opinion be fatal to a claim of relief. The opinion 
of Lord Romilly in the case of Heymann v. European Central 
Ry. Co. (L. R. 7 Eq. 169) is to a similar effect. 


Another point in the case of the Veneziiela Ry. Co. was 
this. The documents from which the information was at last 
obtained were referred to in the prospectus, and on application 
at the office, which was invited, the further information was at 
once obtained showing the misleading nature of the prospectus. 
On* this point Lord Cairns observes (L. R. 2 H. L. 120) as 
follows“It appears to me that when once it is established 
that there has been any fraudulent misrepresentation or wilful 
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concealment by which a person has been induced to enter into 
a contract, it is no answer to his claim to be relieved from it to 
tell him that he might have known the truth by proper inquiry 
He has a right to retort upon his objector, ‘You at least, who 
have stated what is untrue, or have concealed the truth, for the 
purpose of drawing me into a contract, cannot accuse me of want 
of caution because I relied implicitly upon your fairness and 
honesty.’ ” To a similar effect are the decisions of the Court of 
Appeal in Redgrave v. Hard (C. A., 1 Ch. D. 20), which was a 
simple case of the avoidance of a contract for purchase of a 
house on the ground of wilful misrepresentation as to a matter 
forming the inducement to the other party to make the bargain, 
and in Smith v. Land and House Property Corporation (28 
Ch. D. 7). In both these cases some enquiry was in fact made. 
The same principle is referred to in the judgment of the Master 
of the Rolls in Smith v. Chadwick (20 Ch. D. 57). And an 
analogous principle is applied in the case of In re London and 
Staffordshire Fire Insurance Company , "Wallace's case (1883, 
24 Ch. D. 140), where the information was contained in a notice 
proved to have been posted to the complaining shareholder, but 
which he swore he did not receive. Mr. Justice Pearson held 


the requisite knowledge of the truth in regard to the fact 

misrepresented not to have been proved. 

A person who applies for shares in a company cannot, how¬ 
ever, be heard (at least after allowing any considerable interval 
to elapse without repudiation) to say that he did not know the 
actual contents of the memorandum and articles of association, 
which are in fact the terms of his contract. Upon this point I 


shall quote the observations of Lord Cairns in Feels case 
(L. R. 2 Ch. G84) quoted and adopted by Lord Chelmsford 
(Chancellor) in the Overend & Gurney case (L. R. 2 H. L. 3o2): 
“ It is the bounden duty of a person to ascertain at the earliest 
practicable moment, what is the chaitei 01 title deed un 
which the company, in which he has agreed to become a share¬ 
holder, is carrying on business. I think he ought to be held 
bound to look to the memorandum and articles of association 
before be applies for shares. But even when the memorandum 
and articles of association are not in existence at the time, I 
think at the very latest, when he receives his allotment of 
shares, he ought to satisfy himself that there is nothing in the 
memorandum or articles of association to which he desires to 


make any objection,” 



rescission prevented by Winding vP. 

Upon the same point Lord Cranworth in the Overend & 
Gurney case ( Oakes v. Turquand , L. R 2 H. L. 369) remarks, 
“ It is the duty of a person taking shares in a company to use 
all reasonable diligence in ascertaining the terms of the memo¬ 
randum of association which is in fact his title deed. 

It will be seen from the dicta which I have now quoted, to 
which may be added the expressions of Lord Romilly in Ex 
parte Briggs (L. R 1 Eq. 486), and of the Lords Justices Turner 
and Cairns in Wilkinsons case (L. R 2 Ch. 540), that there is 
an important distinction between those facts on the one hand 
which might have been ascertained by perusal of the memoran¬ 
dum and articles constituting the deed of partnership itself, and 
those facts on the other hand which could only have been ascer¬ 
tained by the inspection of other documents referred to in the 
articles or in the prospectus. It must be remembered that by 
the Act of 1862 (sec. 15), the articles of association when 
registered, bind the company and the members thereof to the 
same extent as if each member had signed and sealed them ; 
and this gives point and weight to the above-mentioned dicta 
showing the duty of the shareholder from the outset to acquaint 
himself with the contents of these documents. 

It appears from the result in the case of Smith v. Reese River 
Co., that whore winding up of the company ensues after the 
deceived shareholder has taken legal proceedings to sever his 
connection with the company, he does not in effect become 
restored as against the company to his original position. For 
assuming that the Court would in such a case order repayment 
of his deposit and calls and the costs of his action, if properly 
conducted, it is clear that he would not have a preferential 
claim against the assets of the company but only a claim ranking 
pari passu with other claims in the winding up. (See Ship } s 
case, 13 W. R. 1016). It seems the logical consequence that, if 
a winding up commenced within twelve months of the com¬ 
mencement of the action by the shareholder claiming relief, he 
should be liable to be settled upon the “ B ” list. But in a case 
of gross fraud where the directors had, at the request of the 
applicant for shares, cancelled his allotment, Lord Chancellor 

1 A purchaser having notice of a representation of the vendor as to 
deed forming part of the chain of its contents. Patman v. Harland 
title, is fixed with notice of its con- M. R. 1881,17 Ch. D. 353, * 

tents, notwithstanding an express 
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Hatlierley, reversing the decision of Vice-Chancellor Wickens, 
decided that he should not be settled on the “ B ” list (Wright's 
case, L. R. 12 Eq. 331 ; 7 Cli. 55). I do not think the grounds 
stated for either decision in this case satisfactory; though 
perhaps the result might be justified on a principle similar to 
that on which an insolvent buyer is entitled to decline delivery 
and offer rescission of a contract of sale (see p. 486, ante). 

I now consider the important difference which the position 
assumes, if before the shareholder has commenced legal pro¬ 
ceedings for rescinding the contract, a declared insolvency of 
the company occurs, followed by a winding-up order. The 
leading cases upon this point are Addie v. Western Bank 
of Scotland and cross appeal (L. R. 1 H. L. Sc. 145), and 
(Jakes v. Tarquand (the Overend and Gurney case, L. R. 

2 H. L. 325). 

Addle v. Western Bank of Scotland (L. R. 1 H. L. Sc. 145) 
was an appeal arising out of the failure of the Western Bank 
of Scotland, the most notable event of the monetary crisis of 1857. 
The action had been raised for the purpose of setting aside certain 
transfer deeds made upon the purchase by Mr. Addie from the 
bank of their own shares and claiming against the bank resti¬ 
tutio in integrum. Addie alleged that he had been induced to 
take these shares on the false and fraudulent representations of 
t he directors who issued a report stating that the bank was in a 
flourishing condition at the time when they knew, or from their 
means of information must be presumed to have known, that 
the bank was hopelessly insolvent. In the meantime and before 
the action was commenced the bank had closed its doors, and 
the company, which had previously been an incorporated part¬ 
nership, had been registered under the Joint Stock Companies 
Act, 1856, for the purposes of liquidation. Before the failure 
Addie had received dividends to a considerable extent from the 

bank. 

The learned lords who decided the appeal seem to have been 
impressed with the view that Addie’s right to have the contract 
rescinded would have been clear, if only he had claimed to have 
it rescinded while matters were entire, that is to say, before the 
bank stopped payment. But they were unanimously of opinion 
that he was deprived of his right to rescind the contract by the 
change in the character and condition of the company. 

The question was indeed discussed whether the mere change 
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of the company from an unincorporated to an incorporated 
banking company for the purpose of more conveniently winding 
up its affairs so changed the character of the shares purchased 
as to render restitutio in integrum impracticable. But no doubt 
was entertained that such registration, combined with the fact 
of the bank stopping payment and actually being in liquidation, 
constituted this complete change of character. And as the relief 
sought was in the pleadings appropriately termed restitutio in 
integrum, so the giving back shares in a going company, which 
would have been restitutio in integrum on the other side, 
being impracticable, the claim was held to be barred. The 
Lord Chancellor (Chelmsford, L. R. 1 H. L. Sc. 160) quotes and 
adopts the statement of the principle which is neatly put in the 
case of Clarice v. Dixon (E. B. & E. 148), by Mr. Justice 
Crompton, who, after adverting to the rule of law that a contract 
induced by fraud is not void but voidable at the option of the 
party defrauded, said :—“ It seems to me to follow that when 
the party exercises his option to rescind the contract he must 
be in a state to rescind ; that is, he must be in such a situation 
as to be able to put the parties into their original state before 
the contract.” 1 

The case of Oakes v. Turquand (L. R. 2 H. L. 325), arising 
out of the Overend & Gurney failure in 1866, came before the 
Court of ultimate appeal shortly after the case of the Western 
Bank of Scotland, and with a similar result. The action was 
commenced some time after the commencement of the winding 
up, ensuing on the failure of Overend, Gurney & Co. The 
prospectus, on the faith of which the plaintiff had taken shares, 
represented the concern as one well known to be in a flourishing 
condition, whereas in fact, as the directors must have known, it 
was in an insolvent condition and the venture of the new 
company was extremely hazardous if not hopeless. No element 
for ascertaining or suspecting the real condition was contained 
either in the prospectus or in the memorandum or articles of 
association; nor was there practically until after the winding 
up had commenced any opportunity to the shareholders of 
discovering the real state of the business. 

The observations of all the learned lords by whom the case 
was considered, leave no doubt that the facts would have in 

1 The same passage is again the Privy Council in Urqvhart v, 
quoted and applied by the judg- Macpherson, 3 App. Ca, 838, 
ment of the Judicial Committee of 
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their judgment afforded ground for relief against a going com- 
pany. But the declared insolvency and stoppage of the business 
of the company followed by a winding-up order totally altered 
the case. The grounds of the decision amount to this; that the 
coutract being not void but only voidable, and not having been 
rescinded at the time of the winding-up order, the plaintiff was 
and must remain until the winding up is worked out, subject to 
all the liabilities of a shareholder. 

After the decision of the House of Lords in Oakes v. Tur- 
quand, it has been considered a settled point that application 
for rescission of the contract ( restitutio in integrum) after in¬ 
solvency and the commencement of winding up, is too late 
(Kent v. Freehold Land, <£• c., Co ., L. R. 3 Ch. 493 ; Hares case, 
L. R. 4 Ch. 503 ; In re Hull, <L'C., Bank , Burgess case, 28 W. R. 
792). And the principle equally applies to a voluntary winding 
up equally with a winding up compulsorily or under super¬ 
vision (Stone v. City and County Bank, Limited; Collins v. 
Same, 3 C. P. D. 282, 309, 310, 315). 

The cases arising out of the City of Glasgow Bank failure 
in 1878, have carried the principle a step further. Besides 
distinctly settling the point that the condition of shareholder 
irrevocably attaches at the date when the bank declares insol¬ 
vency by closing its doors to the public,' so that any action for 
rescission brought afterwards comes too late (Tennent v. City 
of Glasgow Bank, L. R. 4 H. L. 015 ; Nelson Mitchell v. City of 
Glasgow Bank, 4 App. Ca. 024) ; it has been further decided 
that, the remedy by rescission of the contract being gone, any 
remedy by action for repayment of calls or otherwise against 
the company is gone also. Any such relief would be, in effect, 
inconsistent with the status of a shareholder which, ex concessis, 
is fixed upon him (Hoiddswortli v. City of Glasgow Bank, 5 
App. Ca. 317 ; In re Addlestone Linoleum Co., C. A. 1887, 

Dec. 7, 37 Ch. D. 191). 

It is to be observed that the principle above discussed does 
not apply to an ordinary partnership. An action for rescission 
of the contract will in such a case lie as well after as before the 
declared insolvency of the partnership. There is in such a case 
no practical difficulty in applying the remedy The judgment 
with all its consequences can perfectly well oe worked out 


This is distinguished from the in Be London and Leeds Bank, Ex 
fact of insolvency by Stirling, J., parte Carling, 1887, 56 L. T. 115. 
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between the parties, and creditors of the partnership will not Part IX. ^ 

be affected, by way of estoppel or otherwise, by such a 1 

judgment. Consequently in Adam v. Neivbigging, B, L. 1888, 

June 11 (13 App. Ca. 308), the House of Lords, affirming with a 
variation the decision of the Court of Appeal (34 Ch. D. 582), 
held that a partner who had been induced to enter into the 
partnership by a misrepresentation of the state and value of 
the business was entitled, without the necessity of considering 
whether there were actual fraud or not, to judgment for rescis¬ 
sion, after the business had failed with large liabilities. 

I have already adverted to the point, much discussed in Can fraud be 
several of the cases above commented on, and particularly in ? 

that of Addie v. Western Bank of Scotland, whether a fraud 
such as is relied on in that and similar cases can be imputed to 
the company as a corporate body. 

Upon this point there is some appearance of conflict in the 
older authorities. In the case of Addie the negative was 
maintained in argument on the authority of a dictum of Y.-C. 

Knight Bruce (Bodgson's case , 3 De G. & Sra. 85), that 
“ directors cannot be the agents of the shareholders to commit 
a fraud," a dictum which has been supported on the authority 
of Comfoot v. Foivke, 6 Mees. & Welsh. 358, and has been 
echoed in subsequent cases (Bodgson’s case, 3 De G. & Sm. 85; 

Bernard's case, 5 De G. & Sm. 289 ; Mixer's case, 4 De G. & J. 

575 ; Pugh and Shaiman's case, L. R. 13 Eq. 571). 

The decision in Kisch v. Venezuela Co. directly involved In an action for 
the principle that fraud of directors can be imputed to the ^ kltutlon » — 
company in an action for restitution; but it is not uninstructive Authorities for 
to quote the reasons which have been given on high authority. : Wlth 

. ° ® reasons. 

in support of the principle. 

In the case of New Brunswick and Canada Ry. Co. v. 

Conybeare (9 H. L. C. 725), Lord Westbury says:—"I certainly 
am not at all disposed to advise your Lordships to throw any 
doubt upon this doctrine, that if reports are made to the share¬ 
holders of a company by their directors, and these reports are 
adopted by the shareholders at one of the appointed meetings 
of the company and these reports are afterwards industriously 
circulated, misrepresentations must undoubtedly be taken, after 
their adoption, to be representations and statements made with 
the authority of the company, and therefore binding upon the 
company.” In connection with this dictum I must quote the 
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pertinent observation in Lindley on Partnership (Vol. I. p. 338, 
3rd ed.), to the effect that it is difficult to see the principle of a 
distinction between written reports adopted by shareholders, 
and those not so adopted ; and that the distinction is only 
sound when the representations relate to matters which the 
shareholders are competent to deal with, but the directors 
are not. 

In the National Exchange Co. v. Drew (2 Macq. 103, 124) 
Lord Cranworth says :—“ What is the consequence of the 
company receiving such a report (if you can separate the 
company from the directors), and publishing it to the world ? 
I confess that, in my opinion, from the nature of things, and 
from the exigencies of society, that must be taken, as between 
the company and third persons, to be a representation by the 
company. The company as an abstract being, can represent or 
do nothing. It can only act by its managers. When there¬ 
fore the directors, in the discharge of their duty, fraudulently 
(for I assume this to be so) for the purpose of misleading others 
as to the state of the concerns of the company, represent the 
company to be in a different state from that in which they 
know it to be, and the persons to whom the representation is 
addressed act upon it in the belief that it is true, I cannot 
think that society can go on without treating that as a mis¬ 
representation by the company.” 

And Lord St. Leonards in the same case (2 Macq. p. 143) 
says :—“ I have certainly come to this conclusion, that if repre¬ 
sentations are made by a company fraudulently for the purpose 
of enhancing the value of their stock and they induce a third 
person to purchase stock, those representations so made by 
them for that purpose do bind the company. I consider repre¬ 
sentations by the directors of a company as representations by 
the company, although they may be representations made to 

the company ; it is their own representation.” 

All the opinions just cited are quoted and adopted oy the 
Lord Chancellor (Chelmsford) in giving judgment in Addie v. 
Western Bank of Scotland; and Lord Cranworth’s opinion 
there given is substantially to the same effect. He says 
“An incorporated company cannot, in its corporate character, 
be called on to answer in an action for deceit. But if, by the 
fraud of its agents, third persons have been defrauded, the 
corporation may be made responsible to the extent to which its 
funds have profited by those frauds. 
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It is to be observed that the first sentence of this last quota- Part IX. 
tion has not passed without challenge. In the later case of 
Mackay v. Commercial Bank of New Brunswick (L. R 5 P. 0. 

394), the Judicial Committee of the Privy Council, by their 
judgment delivered by Sir Montague E. Smith, gave relief 
against the defendant company who were a corporation, in an 
action on the case in the nature of an action of deceit, the 
plaintiff having established that they had suffered damage, and 
that the defendant company had commensurately profited by 
the fraudulent representation of their agent. This quite 
accords with Lord Cranworth’s statement as to the substantial 
relief to be given, though it disregards his dictum on the point 
of pleading. The dictum is again adverted to by Lord Selborne 
(in the case of Houldsworth v. City of Glasgow Bank , 5 App. 

Ca. 327), who while maintaining the substantial accuracy of 
Lord Cranworth’s statement of the law admits that his dictum 
on the point of pleading may be technically inaccurate. 

The mere point of pleading is now of little importance, and The principle 
the result of the cases,—although mostly concerned with misre- he j ong the 
presentations. by directors of companies in actions for rescission, general law of 
and in these cases the word “ fraud ” has been (as pointed out 
p. 649, ante, and p. 695, post) often used in an equivocal sense,— 
is to lay down a principle which is assumed to belong to the 
general law of agency; namely, that the fraud of the agent 
acting for and for the benefit of the principal, and within the 
scope of his authority as agent, may be imputed to the principal 
to the effect of obtaining restitution. I here use the word 
“ restitution ” as in itself implying that the effective relief 
against the principal is commensurate with the benefit pre¬ 
sumably derived by him from the transaction. For though I 
do not find it anywhere expressly decided that the relief is 
strictly so limited, I think this is the general tendency of the 
. decisions. Besides the other cases (p. 681, et seq.) above com¬ 
mented on, I here refer particularly to National Exchange Co. 
v. Brew and Dick (2 Macq. 103); Barwick v. Engl. Joint 
Stock Bank (L. R 2 Ex. 259, 266); Weir v. Barnett (L. R 3 
Ex. D. 32, 38); Swire v. Francis (3 App. Ca. 106); Ex parte 
Adamson, In re Collie (8 Ch. D. 807, 822); Lindley on 
Partnership, 3rd ed. pp. 329—339. In Mullens v. MiUer 
(1882, 22 Ch. D. 194), it was held by V.-C. Bacon, that an agent 
•commissioned by the vendor to find a purchaser had authority 
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to describe the property and to state any fact or circumstance 
which may affect the value so as to bind the vendor. 

The limits of the proposition laid down in the last paragraph 
are illustrated by the decision of the Court of Appeal in the case 
of British Mutual Barking Co. v. Charnwood Forest Ry. Co., 
1887, Mar. 21 (18 Q. B. I). 714). Here the agent who made the 
representation, though he acted within the scope of his ostensible 
authority, was not acting in the interest or on behalf of the com¬ 
pany, but was acting fraudulently for his own ends. The repre¬ 
sentation was that certain debentures were valid which were 
really issued in excess of the powers of the company, so that to 
give effect to the representation against the company would 
really have created a liability which they could not have them¬ 
selves created by way of contract. The claim therefore was purely 
a claim to make them liable by way of tort, as in an action for 
deceit. The Court of Appeal (Lord Esher, M.R., Bowen and 
Fry, L.JJ.), reversing the decision of Manisty and Mathew, JJ., 
held that the company were not liable. 

As further bearing on the principle and by way of contrast I 
will here cite the case of Swift v. Jewsbury (L. R. 9 Q. B. 301), 
where the manager of a bank being applied to by another bank 
manager for information as to the responsibility of a customer 
(being information which it is usual for bankers to furnish to 
each other when applied to) wrote and signed a letter, as 
manager, containing statements which were intentionally mis¬ 
leading, and on which the customer of the other bank for whose 
information they were intended acted to his prejudice. The 
Court of Exchequer Chamber unanimously reversing the 
decision of the Queen’s Bench held that the representation was 
that of the manager personally and not of the bank, and held 
the manager personally, and not the bank, liable for the con¬ 
sequences. Lord Justice Bramwell said (p. 315):—“.No doubt 
there are cases in which a man may be charged with having 
committed a fraud when he has not committed it himself; but 
I think that ought to be held in as few cases as possible, and 
clearly not in this case, because in this case, to my mind the 
inquiry is not made of the bank, but is made of the individual. 
It is true that the jury have found that it was within the scope 
of the manager’s authority to give the information he asked for, 
and if the manager were to refuse to give it he would be doing 
a wrong to the bank which employed him, because he would be 
refusing a courtesy which it was their habit to show, and in 
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should consult together about the legal proceedings to be taken • 
that an action should be commenced in the name of one, that 
the others should intimate to the company their intention to 
repudiate the contract; and that, in order to avoid a multi¬ 
plicity of suits an arrangement should be come to between the 
recusant shareholders and the company to the effect that the 
former should not be prejudiced by their not taking proceedings 
pending the suit of the first shareholder. If this is done the 
shareholders so intimating their intention to rescind their 
membership will not be prevented from doing so even by a 
winding up intervening {Estates Investment Co., McXiell's case, 
L. R. 10 Eq. 503; Pawle's case, L. R. 4 Ch. 497). The principle 
is that a person must not play fast and loose in such a matter, 
and the fact that a suit by one shareholder is pending is in 
itself no excuse for delay on the part of another {Estate In¬ 
vestment Co., Ashley s case, L. R. 9 Eq. 263). Mere repudiation 
is not enough, unless followed up by active steps, or unless there 
is an agreement with the company which dispenses with the 
necessity of proceedings being taken by the particular share¬ 
holder {Hares case, L. R 4 Ch. 503 ; In re Scottish Petroleum 
Co., C. A., 1883, 23 Ch. D. 413). But, where the election has 
been irrevocably made, and an arrangement has been come to 
in order to avoid multiplicity of actions, the Court will in the 
winding up give effect to the arrangement for that laudable 

object. 

In cases relating to companies it is necessary to distinguish 
those where a person on the register of shareholders has 
obtained relief on the ground that he has never agreed to 
become a member. These are broadly distinguishable from the 
case where a person has been induced to become a member by 

fraud {Dixon v. Evans, L. R. 5 H. L. 606, 613). 

For instance, a person may have agreed to become a member 
subject to a condition precedent which is never fulfilled {Dixon 
v. Evans, supra; Carling 1 s, Ac., case, 1 Ch. D. 115; Ander¬ 
son s case, 26 W. R. 442, 445 ; Pellat's case, L. R. 2 Ch. 527 ; 
Simpson's case, L. R. 4 Ch. 184 ; In re London and Provincial 
Provident Ac., Mogridge's case, 1888, April 25, 58 L. T. 801). 
Simpson's case shows that if the contract to take shares is 
expressly made subject to a condition precedent, a waiver of the 
condition is not easily presumed. The reader may compare In 
re Southport, Ac., Fisher's case, and Sherrington's case (31 
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Ch. D. 120), where the condition was construed to be a con¬ 
dition subsequent. 

Many cases have arisen out of a variance between the pro¬ 
spectus' containing the invitation to which the application for 
shares is a response, and the memorandum or articles of 
association constituting the deed of partnership of a company 
on the share register of which the applicant’s name has been 
placed. The contention in such a case is that the company of 
which he appears a member according to the prirnd facie 
evidence of the register, is one of which he has never agreed to 
become a member. 

In such a case as last mentioned the rule is this. If the 
memorandum and articles are in existence as registered docu¬ 
ments at the time of the application for shares, the applicant 
will be taken to have assented to their terms by the mere fact 
of applying. If these documents are not then in existence, he 
will be allowed a reasonable time for inspecting them when 
published, but the law holds it to be his duty to do this at the 
earliest possible opportunity {per Lord Cairns in Peel's case, 
L. R. 2 Ch. 684, quoted and adopted by Lord Chelmsford in 
Oakes v. Turquand, L. R. 2 H. L. 352). It is his duty to do 
so at latest immediately on receiving a letter of allotment 
{Peel's case, L. R. 2 Ch. 684 ; Oakes v. Turquand, L. R. 2 H. L. 
352, 356, 359 ; Madrid Bank, Wilkinson's case, L. R. 2 Ch. 
536). And if, after the memorandum and articles come into 
existence, he does any act implying membership, such as paying 
a call or sum of money payable on allotment {Lawrence's case, 
Kincaids case, L. R. 2 Ch. 412), executing a transfer 
{Crawley s case, L. R. 4 Ch. 322), or receiving a dividend 
{Kent v. Freehold Land, &c., Co., L. R 4 Eq. 600), such acts 
will be taken as conclusive evidence that he has consented to 
become a member on the terms of these instruments. On the 
other hand, it appears the better opinion that where a person 
has agreed to become a member of the company, the entry on 
the register is a condition precedent to actual membership, even 
in the case where the person has signed the memorandum of 
association {In re Floi'ence , <6c., Company , Nicol's case ■ 
Tufnell cmd Ponsonby's case, 29 Ch. D. 421). * 

According to the course of business usual in the formation of 
these companies, evidence of membership is constituted by the 
applicant for shares receiving a letter of allotment and, if the 
memorandum and articles were not registered at the time of 
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application, it must further appear that he has acquiesced in the 
notice which the letter of allotment conveys. In default of 
some definite act, such as payment of the money payable on 
allotment, &c., as above mentioned, such acquiescence would be 
presumed, unless reasonable diligence is used for ascertaining 
the variance and repudiating the contract. In some of the 
earlier decided cases, as in Webster's case (L. R. 2 Eq. 741), 
and Stewart's case (L. R. 1 Ch. 575), considerable latitude was 
allowed for this purpose. Indeed in the still earlier judgment 
of the Lords Justices in Ships case (2 De G. J. & S. 544), the 
point that evidence of acquiescence may be constituted on the 
presumption that a person receiving an allotment of shares is 
bound to look at the memorandum and articles, was hardly 
treated as deserving of consideration. But the mischiefs which 
might arise in questions with other innocent persons, by allow¬ 
ing such laxity iu dealing with persons on the register was 
clearly seen by Lord Cairns, and his decisions in Lawrences 
and Kincaid's cases (L. R. 2 Ch. 412), Wilkinson's case (L. R. 
2 Ch. 536), and Peel's case (L. R. 2 Ch. 684), have tended 
greatly to fix upon such persons the necessity of promptly 
examining their position and unequivocally declaring their 
repudiation of the status of membership. It is true that in 
Lawrence s case and Kincaid’s case, Lord Justice .Turner, while 
concurring in the result, guarded himself from expressing aDy 
opinion as to how the matter would have stood if there had 
been no delay after actual knowledge of the facts. But to the 
authority of Lord Cairns in the three cases last cited, may be 
added the strongly-expressed opinions of the learned lords who 
heard the appeal of Downes in Ship’s case (Downes v. Ship), 
L. R. 3 H. L. 356, 360). In order to appreciate the effect of 
these opinions, I shall here state the salient facts in Ship's 
case; and as I shall revert to the case for another purpose I 
shall’here also mention, in some detail, the steps of procedure 
by which the case ultimately came before the House of Lords. 

On the 5th of May, 1864, a prospectus was issued by a 
company described as a Finance Bank, and stating m detail 
certain particular objects of the company, some of which went 
bevond that of banking. Towards the end of the same month 
of "May Ship applied for fifty shares by filling up the form ol 
application attached to the prospectus, and by forwarding it so 
filled up to the directors with a cheque for £50. On the 1st of 
June the directors allotted him fifty shares, and on the same 
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day they caused to be registered a memorandum and articles of 
association of a company having the same name with that in 
the prospectus, but having besides the objects described in the 
prospectus certain other objects of a much more extended 
nature. On the 8th of June a letter of allotment appears to 
have reached Ship, and on the 13th he sent the directors a 
cheque for the call of £4> per share. Ship’s name was put on 
the register of the company whose memorandum and articles 
were so registered on the 1st of June, for fifty shares. In 
December, 1864, the company turned out a complete failure, and 
shortly afterwards an order was made for winding it up. Ship 
moved under the 35th sec. of the Companies Act, 1862, to 
have his name taken off the register ; and Vice-Chancellor 
Wood made an order accordingly. The official liquidator of the 
company moved the Lords Justices to discharge the order. On 
the appeal coming on for hearing, Downes, one of the original 
promoters of the company, asked leave to intervene and to 
give a notice of motion on his own behalf to discharge the 
order under appeal j and this he was allowed to do on terms of 
admitting that he himself was a contributory to the company. 
On the appeal motion being heard, the Lords Justices, Turner 
and Knight Bruce, sustained the order of the Vice-Chancellor 
for removing 

From this decision Downes appealed to the House of Lords, 
but when this appeal came on for hearing, no appeal had been 
made on the part of the official liquidator. The appeal was 
heard in the Court of last resort by Lords Cranworth, Chelms¬ 
ford, Westbury, and Colonsay. The position of matters is thus 
commented *ra by Lord Cranworth (L. R. 3 H. L. 556):— 

“ When, on the faith of a prospectus, a person agrees to take 
shares in a projected company, the terras of whose business are 
thereby defined, if those who afterwards form the company 
include in the memorandum of association terms not to be 
found in the prospectus, the person who had applied for shares 
on the faith of the prospectus may refuse to accept an allot¬ 
ment of shares and may recover back any deposit he may have 
made. 


Ship’s name from the register. 


“ instead of taking this course he accepts his shares, and 
abstains from examining the memorandum of association with 
all reasonable diligence, I think the Court ought to be very 
slow in giving him relief under the 35th section of the Com¬ 
panies Act, 1862. For the relief, it must be observed is not 
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given at the expense of those who have done him a wrong by 
registering a memorandum of association differing from that 
which had been circulated by the promoters of the company 
before it was formed, but at the expense of the persons who 
have taken shares in the company after it has been formed who 
may never have seen the prospectus, and so are perfectly 
innocent; and, farther, to the possible damage of creditors who 
may have trusted the company on the faith of the complaining 
party being a shareholder.” 

The views so expressed by Lord Cranworth were entirely 
concurred in by Lords Chelmsford and Colonsay ; Lord West- 
bury reserving his opinion upon the general legal effect of the 
position. But all the learned judges concurred in holding that 
Downes was barred by a personal objection from maintaining 
the plea of laches against Ship; since Downes was one of those 
who actually invited Ship to join a company for certain limited 
objects, and then placed his name on the register of a company 
with different objects without informing him of the change. 

Except where there is an antecedent obligation upon the 
company to allot shares if applied for, as in Adam's case (L. R. 
13 Eq. 474), the application for shares is not in itself a contract- 
it is merely an offer to take shares, and like any other offer it 
does not become a contract until it is accepted by the company, 
as particularly shown on p. 235, ante. To the cases there cited 
I here add Levitas case (L. R 3 Ch. 36), showing that it is 
not necessary that notice of acceptance should be communicated 
in a formal manner if the party is in fact made aware of the 
acceptance; and G. H. Levita's case (L. R 5 Ch. 489), where 
there was evidence that the person on the register had con¬ 
stituted another person his agent to apply for and receive notice 
of allotment of shares. In both these cases the person was 
held fixed upon the register. In re Licensed Victuallers’ 
Mutual Trading Association, Ex parte Audain (C. A., 1889, 
42 Ch. D. 1) the agreement “to underwrite” shares was ex¬ 
plained by the evidence to mean an offer to take them if not 
subscribed, and the person so agreeing was held bound by an 
allotment in accordance with that agreement. In the following 
cases relief was obtained, Sahlgreen and Garrall s case (L R 
3 Ch. 323), where there was no absolute contract to take shares 
and no notice of allotment; Pentelows case (L. R 4 Ch. 178), 
where the notice of allotment was in its terms conditional, and 



CASES WHERE NO CONTRACT TO TAKE SHARES. 


691 


there remained locus pcenitentice; and Gorissen's case (L. R. Part IX. 
8 Ch. 508), where there was an agreement to place shares, but 
this was held not to be equivalent to an agreement to take shares. 

In re British Empire, &c. Go., Ex panic Ross, 1888, June 14 (59 
L. T. 291), Mr. Justice Kay decided that where there was at 
the time of the alleged allotment, no proper board of directors, 
the allotment purported to be made to an applicant could not 
constitute a contract, and that the name of this person, though 
registered as a shareholder, must be struck off the list of con¬ 
tributories. And in Re Homer District Consolidated Gold 
Mines, 1888, April 11 (C. A.) 39 Ch. D. 546, where an allot¬ 
ment had been made by two (who were the number prescribed 
as a quorum) out of five directors at a meeting irregularly called 
for the purpose by the two who knew that the majority did not 
approve of the allotment, the allottee, by applying promptly, 
was relieved of the shares. It has been decided in several 
cases, and particularly by the Court of Appeal in Re Wheal 
Butler Consols, 1888, 38 Ch. D. 42, that the mere acting as 
director does not constitute a contract to take the amount of 
shares necessary for a director’s qualification. In re Portu¬ 
guese, &c. Mines, Ld. (C. A., 1889, May 31, 42 Ch. D. 160), a 
person (S.) whose name had been placed on the register applied 
successfully under the 35th section to have his name taken off. 

By the articles of association of the company the shares were to 
be allotted “ by the directors.” S. had applied for shares; and 
at a meeting, notice of which had not been sent to all the 
directors, the directors present purported to allot the shares. 

This was ratified at a subsequent meeting of directors, which, 
it may be presumed, was duly called, but in the meantime s! 
had withdrawn his application. It was decided that there was 
no contract. A different decision was arrived at in case of 
certain shareholders in the same company who did not take up 
a decided attitude as to withdrawing the application until after 
the decision in Steele's case , and a subsequent formal resolution 
of the. directors confirming what had been done {In re Portu¬ 
guese, &c., Badman’8 case, Bosanquet's case, C. A. 20 May 
1890, 45 Ch. D. 16). Where the alleged shareholder has not 
agreed to take the shares and when informed of his being placed 
on the register insisted on his right to be taken off, he was held 
not to have waived that right merely on the ground that his 
repudiation had been given effect to, in accordance with an 
arrangement made with the secretary of the company, by means 
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j^i RT IX - . of a transfer executed by him in favour of another person 

(More v. Bayley, Court of Session, 28 Feb., 1890). 

Here may be mentioned two cases in the winding up of the 
Empire Assurance Association; Challis ’ case, and Somer¬ 
villes case, reported together, L. It. 6 Ch. 266. At a general 
meeting of an assurance company, it was agreed to transfer 
their business to another company, whose objects extended to 
the business of a loan and guarantee society besides that of 
assurance ; and it was one of the terms of the agreement that 
the shareholders of the first company should be entitled to and 
allotted certain shares in the second company for each share 
held in the first company. Letters were sent by the latter 
company to the shareholders of the former to this effect:—“ I 
have the pleasure to inclose you certificates for shares allotted 
to you in the corporation, for which please sign and return me 
the accompanying form of receipt.” It was held that a share¬ 
holder who filled up and returned the form of receipt, was a 
shareholder in the new company ; but a shareholder who did 
nothing, although he retained the certificates, was not. 

It may here be observed, as was pointed out by Hr. Justice 
Kay in Re Argyle Coal, Ac. Co., Ex parte Watson, 1885, 
Dec. 21, 54 L. T. 235, that where a person has signed the 
memorandum of association for a certain number of shares, the 
membership, so far as relates to those shares, is constituted by 
the fact of signing without more. In this case Mr. Justice Kay 
further decided that membership so constituted cannot be got 
rid of without a transfer, and in such a case repudiation and 
lapse of time cannot be relied on. 


Where there is 
no contract, no 
legal proceedings 
for rescission 
are necessary. 


Between the class of cases relating to the rescission of a con¬ 
tract on the ground of fraud and those where there is no con¬ 
sent or contract at all, there is this important difference, that 
in the latter case it is not necessary for the recusant either to 
obtain the assent of the company to his demand for relief or 
to commence legal proceedings for obtaining it. It is enough 
that on being informed of the company’s intention to treat him 
as a shareholder, he distinctly and unequivocally expresses his 


Baity's case. 


repudiation. 

This may be illustrated by Baily s case (L. R. 5 Eq. 428, 3 
Ch. 592). 

B. having seen a prospectus of a company applied on the 
6th of October for shares. The company was registered on the 
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5th of December following, and then issued a prospectus, which 
B. saw for the first time in January, 1866, and which showed 
that the objects of the company differed from the document in 
reference to which he had applied. On the 3rd of February he 
received a notice that shares had been allotted to him, and on 
the 7th of February he wrote to the secretary saying he had 
made up his mind to decline taking any shares in the company, 
and requesting to have his deposit returned. On the 8th of 
February the secretary wrote that he could not comply with 
the request to return the deposit as the shares were allotted. 
B. replied adhering to his withdrawal. On the 14th of February 
a call was made but not paid by B. Notices of meetings and 
dividends were from time to time sent from the company’s office 
to B., but he paid no further attention to them until, towards 
the end of the year 1867, legal proceedings were threatened to 
enforce calls. In December, 1867, B. moved to have the register 
of the company rectified by striking off his name. The Vice- 
Chancellor (Wood) held that, as the notice of allotment came four 
months after his application, he was entitled to locus pwnitentice. 
In other words the allotment not having been made within 
reasonable time of the application, the offer made by the appli¬ 
cation had presumably expired, and the allotment was not an 
acceptance of an offer but merely a new offer of shares. He 
decided that B. having under these circumstances unequivocally 
rejected the shares, it was not his business to get his name taken 
off the register until legal proceedings had been taken against 
him. On appeal the Lord Chancellor (Cairns) in affirming this 
decision (L. R. 3 Ch. 592) makes the observation that the ques¬ 
tion was not one in which the creditors of the company had any 
concern. But as the decision rested on the ground that there 
never was any contract, I apprehend this could make no 
difference. And that even the intervention of a winding up 
cannot affect the right to repudiate membership, where there 
has been no contract, is clear by the direct authority of Pellat's 
case (L. R. 2 Ch. 527); Gunn's case (L. R. 3 Ch. 40); Sahlgreen 
and CarraU's case (L. R. 3 Ch. 323); and Robinson's case 
(L. R. 4 Ch. 330). The same principle holds good in the class - 
of cases where there was only a conditional contract and the 
condition unfulfilled (WaXstab v. SpoUiswoode , 15 M. & W. 501 * 

EUdngton's case , L. R. 2 Ch. 511; Pentelow’s case, L. R. 4 Ch. 
'178; and Simpson's case, L. R. 4 Ch. 184). 

, A distinction has been taken in a class of cases where notice of 
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allotment has been given and the allottee’s name registered, 
without any distinct repudiation on the pan of the allottee, and 
no step taken to remove the name until after the winding up. 
Such is the case of Re Land , c i'C. of South Africa, Ex parte 
Boyle, 1885, March 9, 52 L. T. 501, where Mr. Justice Kay so 
held, notwithstanding there had been unreasonable delay in 
the allotment. The ground on which he considered there was a 
completed contract is not very clear. The ground on which 
Mr. Justice Stirling decided in Re Yeoland’s Consols Limited, 
1888, Aug. 18, 58 L. T. 922, in the case of a person in whose name 
shares were registered when an infant, is more intelligible, 
namely that he had acquiesced for a lengthened period in being 
on the register. For this he cited the judgment of Lord Justice 
Giffard in Ebbett's case (L. R. 5 Ch. 302, 305). The proposition 
might be put thus, that allotment and placing on the register 
with notice to the person, and lapse of a considerable period 
without express refusal to accept, is evidence of consent to take 
the shares. There must however be some limit to this doctrine, 
or some reasonable cause for allotting the shares in the first in¬ 
stance. It can hardly be supposed that if a syndicate were to 
meet and, without any invitation, to allot a number of shares in 
a bubble company to Her Majesty’s Judges, they could be bound 
to take any notice of the impertinence any more than to answer 
the circulars of a lottery in Vienna. Where the original con¬ 
tract w r as ultra vires of the company, by reason of their pur¬ 
porting to issue the shares at a discount contrary to the Acts, 
the shareholder having been registered, and having acted as the 
registered owner of the shares was (notwithstanding the original 
contract being void) held to have agreed to become a member 
within the 23rd section of the Companies’ Act, 1862, and so to 
be liable for the full nominal amount of the shares under the 
25th section of the Act of 1867. And although the application 
to be removed was made before any winding up order, it was 
refused. In re Railway Time Tables, &c. Co., Exparte Sandys, 
C. A., 1889, April 8, 42 Ch. D. 99. Where a complete contract is 
made between a company and a person agreeing to take shares, 
it appears not to be in the power of the company, by agreement 
with that person, to rescind the contract, unless the liability is 
taken over by contract with another person. So that where a 
company has agreed to accept as shareholders certain individuals 
who were the executors of a person to whom the shares had 
been offered, they could not rescind the contract so as to accept 
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the liability of the estate of the testator instead of that of the Part IX. ^ 
executors personally. In re Cheshire Banking Co., Duffs 
executor's ca.se, C. A., 1885, 32 Ch. D. 301. 


The case of Waterhouse v. Jamieson (L. R. 2 H. L. Sc. 29) SmA Jide 

. transferee of 

was a peculiar one, in which a transferee of shares was in enect shares purport- 
relieved from calls on the ground that he had entered into no to be paid 
contract rendering him liable for such calls. W., who was Waterhwse v. 
resident in London, purchased in the market, shares of a Scotch Jamte901K 
company as shares on which £100 had been paid. A statement 
to that effect was contained in the recital of the registered 
articles of association of the company. W., on his purchase 
received from the sellers the company’s certificates of the shares 
as shares on which £100 had been paid, and his transfers were 
registered in the company’s books with a similar statement. 

The fact was that nothing had been paid upon the shares. The 
company was a mere swindle and soon came into liquidation. It 
was decided by the House of Lords, reversing the decision of 
the Court of Session, that W. having purchased without notice 
of the fraud was not liable to pay up the sums which in reality 
remained unpaid upon the shares. The decision was not ex¬ 
pressly based on estoppel, as in the case of the British 
Farmers , &c. Co., 7 Ch. D. 533 ; but rather on the ground 
(which was that of Lord Justice Turner’s decision in Re Cuo'rie, 

32 L. J. Cb. 57), that you could not alter the terms of the 
agreement under which you seek to fix a person with liability. 


I shall now consider the second of the legal consequences of Second conse- 
fraud adverted to on p. 649, supra; and, as an appropriate sequel Rdi^by 
to the questions relating to companies already discussed, I shall dama ges against 
consider in particular the remedy which a shareholder has aU ° r ' 
against the individual directors or others by whose fraud he has 
been induced to take shares. 


It here becomes necessary to be a little more precise in the Equivocal us© 
use of language. In the cases relating to the rescission of a 
contract on the ground of fraud, the word “ fraud ” is frequently used cases 
used to mean and include not only fraud in its proper sense, 01 re6cis5ion - 
implying the intention to deceive, but also any other breaches 
of duty which may be considered to have, so far as relates to 
rescission of the contract, the same effect as fraud. The conse¬ 
quence is that the exact ratio decidendi of those cases is left in 
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some obscurity. The ratio decidendi may be one or other, or 
a mixture of all three of the following considerations :—1. 
Fraud simply; the intention to deceive being for the purposes 
of a question of rescission, imputed to the company: 2. A duty 
on the part of the company who issue a prospectus inviting 
persons to join, to state frankly on the prospectus the essential 
matters which an intending shareholder might reasonably expect 
to find there ; and a breach of this duty entitling the invitee to 
rescission : 3. That the prospectus-is the basis of the contract, 
in the sense that the applicant for shares relies on it as a 
description of the undertaking which he proposes to join, and 
that his acceptance of shares is conditional , subject to an im¬ 
plied power of revocation, on discovery of an essential mis¬ 
description, while matters are still entire, and using due 
diligence, having regard to the opportunities of information. 

It is further to be observed that the fraud which is imputed 
(where fraud is imputed) to the company through the act of a 
director acting within the sphere of his duty as such, is not 
necessarily of the same complexion as the personal deception, 
by the same act, of the director himself. Both must be dis¬ 
tinguished from the act of a director not within the sphere of 
© 

his duty, or not done as the officer of the company ( Cltxipleo v. 
Brunswick, die., C. A. 1881, Mar. /, 6 Q. B. D. 696, 50 L. J. Q. 
B. D. 372 ; McGowan <£ Co. Limited v. Dyer, L. R. 8 Q. B. 
1-11). Such an act cannot be treated as the act of the company, 
nor can there in such a case be any relief against the company; 
so that the remedy, if any, would be merely against the directors 
personally. But when the act is in law deemed the act of the 
company, there may be also a remedy against the directors per¬ 
sonally ; and this, whether the deceived person elect to abide by 
his contract or not. 


In questions 
of damages 
“ fraud ” used 
in strict sense. 


For this, the 
fraudulent 
intention must 
be proved in 
fact. 


In regard to the second consequence of fraud, namely, 
the relief by damages, it becomes necessary to attend to the 
strict meaning of the word “fraud ; ” and it will further, I think, 
appear from the cases that in order to maintain an action 
against a director personally for damages on the ground of a 
statement made by him on behalf and as an officer of the 
company ;—an action which, as I think it will also appear, can 
only be based upon fraud strictly so called the fraud must be 
brought home to that director as its actual author; he must be 
fixed with the actual knowledge, or reckless disregard of truth, 
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which makes the statement false in intention ; and with the Part ix. 
actual purpose that his false statement should be acted on. 

This principle is very clearly stated in a charge to the jury 
delivered (March 27, 1861) by Lord Glencorse (Inglis), now 
Lord President of the Court of Session in Scotland, in an 
action of reparation for deceit brought against certain directors 
of the Edinburgh and Glasgow Bank, by a shareholder who 
alleged that he was induced to become one in consequence of 
their misrepresentations. “ You must first of all,” he says, “be 
satisfied that the statement was false in the popular sense : that 
is to say, that it was not consistent with, but contrary to fact. 

In the second place, you must he satisfied either that he knew 
or believed that it was untrue, or that he made it, not having 
any honest belief in its truth ; and thirdly, that he made it for 
the purpose of deceiving.” 1 


The case of Shij) v. Crossbill (L. ft. 10 Eq. 81) is a good Ship v. 
illustration of the weight of the burden which lies upon the Crosakia ' 
plaintiff in order to make good a claim for damages for personal 
fraud. The case arose out of the identical transactions in 
respect of which Ship had, by the decision of the Lords Justices 
(Ships case, 2 De G. J. & S. 544), maintained the order for 
taking his name off the register; and also successfully main¬ 
tained the decision of the Lords Justices against the appeal of 
Downes. Ship v. Crossbill was an action by Ship against the 
promoters personally. Downes was also a defendant, and there 
was some proof (which apparently there was not in the case of 
Crosskill) that he knew of the misleading prospectus. But the 
Master of the Rolls (Romilly) held, in regard to both defendants 
that there was no proof of fraud to maintain the claim for 
damages. The law applicable to the case is put by Lord 
Romilly (L. R. 13 Eq. 82) as follows :-"For that purpose (i.e. 
to make the persons named in the prospectus as directors 
personally and individually liable to pay the plaintiff the amount 
which he had paid to the company) it must be established that 
there was by the prospectus a misrepresentation made by the 


1 This is not a precise expres¬ 
sion ; and possibly was not meant 
to be precise. The idea suggested 
(more accurately expressed) seems 
nearly as follows “ Thirdly, that 
—having this knowledge, or want 


of knowledge, which made the 
statement false—he made the false 
statement with the purpose that 
it should be acted on by a person 
who has acted accordingly." 


♦ 
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IX. persons sought to be made answerable, knowingly false, and also 
that it was made by them with a view to deceive, and that it 
did deceive the plaintiff.” 

In Weir v. Barnett (3 Ex. D. 32, reported on appeal under 
the name 'Weir v. Bell, 3 Ex. D. 238), the action was for 
damages against those directors who had issued a prospectus 
of a company the shares in which turned out worthless. The 
prospectus had been prepared by brokers, and the jury found 
that the facts stated in it were false to the knowledge of 
the brokers ; that the plaintiff was induced by the statements 
to part with his money ; that none of the false statements 
were made by the directors personally, or by the authority 
of either ; but that they were within the authority of 
the brokers as agents. As to some of the directors it was 
stated that thev had received benefit from the transaction, but 
as to one of the directors, Bell, whose case was the only one 
which came before the Court of Appeal, it was found that he 
had received no benefit. The Exchequer Division held that 
none of the directors were liable ; the brokers being not their 
agents but agents of the company. And in the Court of 
Appeal, it was held by the majority, Cockburn, C.J., Bramwell 
and Brett, L.JJ., against the dissent of Cotton, L.J., that the 
defendant Bell was not liable. The opinion of the majority 
was that Bell was not liable simply on the ground that he was 
guilty of no fraud. Lord Justice Cotton (3 Ex. D. 242) stated 
that in his opinion, which he thought supported by Lord Chelms¬ 
ford in Peek v. Gurney, “if a defendant has employed an 
agent to issue a prospectus or other document on the statements 
of which persons are invited to contract, he will be liable to 
those who act to their prejudice in reliance on false statements 
made in this document, if he knew facts which showed the 
untruth of those statements, but was so careless as to the 
representations made by his agent as not to do, what in my 
opinion it was his duty to do, viz., to look at the document 

issued by his authority. 

In Eaglesfield v. Marquis of Londonderry (4 Ch. D. 693) 
the holder of certain preference stock brought an action to 
make directors personally liable for having issued certificates 
describing the stock as “No. 1 Preference Stock, on the faith 
of which he said he had bought the stock, and the Master of the 
Rolls made a decree against them on the ground that they had 


Eaylesfiild v. 
Marquis of 
Londonderry. 
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represented the stock as that which it was not. But the Court Pabt EX. 
of Appeal reversed this decision, taking the view that the direc¬ 
tors had issued the stock under the bond fide belief that it was 
entitled to rank with No. 1 Preference Stock, and that the 
plaintiff had bought, not under the belief that it was No. 1 
Preference Stock, but under the mistake of law under which he 
lay in common with the directors, that it was entitled to rank 
as No. 1 Preference Stock, so that the plaintiff was not in fact 
deceived. I cite the case here in order to quote the observations 
of Lord Justice James as to the kind of case which it would 
have been necessary to make in order to maintain the case of 
misrepresentation against them in an action for deceit. “ In 
order,” he says (4 Ch. D. 711), “ to maintain the case of misrepre¬ 
sentation against them, it appears to me that the representation 
must be wilful and fraudulent. Whether the fraud is supposed 
to be a fraud in this Court as distinguished from moral fraud or 
not, there must be a wilful and fraudulent statement of that 
which is false to maintain an action of deceit.” In this view of 
the law he differed from the Master of the Rolls who had given 
judgment on the footing (p. 705) that the directors must be 
responsible for the consequences of a voluntary statement which 
has misled another person, and putting the case on the principle 
of Bumows v. Lock (13 Ves. 470), where a trustee was made 
liable for an erroneous statement made in answer to an intend¬ 
ing mortgagee as to the incumbrances of which he had notice. 

That is to say, he considered the essence of the liability to be 
the same as that of a person making a statement with an invi¬ 
tation to act on it, without proof of the intention which makes 
the statement a falsehood. In support of this view the M.R. 
cites the opinion of Lord Cairns in Peek v. Gurney , where, after 
alluding to the criminal proceedings which had been attempted 
in the same matter, he says (L R. 6 H. L. 409), “ In a civil 
proceeding of this kind all that your Lordships have to examine 
is the question, was there or was there not misrepresentation 
in point of fact. And if there was, however innocent the motive 
may have been, your Lordships will be obliged to arrive at the 
consequences which properly would result from what was done.” 

I shall have occasion (p. 716, post) to revert to the language 
here used by Lord Cairns, and to show in thus allowing that 
the motwe may be innocent, he is referring by way of contrast 
to the question of criminal liability. That he considers inten¬ 
tional falsehood as part of the gist of the wrong, is clear from 
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what he says towards the commencement of his judgment (L. R. 
6 H. L. 402) :—■" There must, in my opinion, be some active 
misstatement of fact, or, at all events, such a partial and frag¬ 
mentary statement of fact, as that the withholding of that 
which is not stated, makes that which is stated absolutely false.” 
With regard to the view of the liability taken by the Master of 
the Rolls in Eagle afield v. Marquis of Londonderry , I submit 
that it is more consistent with the general tenor of authority on 
the subject, to say that when directors issue a prospectus within 
the scope of their authority, the statements are primd facie 
made by them as agents only on behalf of the company; and 
they are not, without more, 1 to be treated as personally making 
the statements, or personally inviting people to act upon the 
statements. That being the case, their liability, apart from fraud, 
cannot be put higher than if they had expressly contracted with 
a shareholder in these terms:—“ as agents on behalf of the com¬ 
pany we warrant the truth of the above statements.—X., Y. and 
Z., Directors.” In Beattie v. Lord Ebury, L. R. 7 Ch. 777, 
there was an overdraft of the company’s account by the directors, 
and the Court held that the acts of the directors did not amount 
to a representation that they had special powers to bind the 
company by such an overdraft. In Rashdale v. Ford, L. R. 2 
Eq. 750, it was held that directors who issued a Lloyd’s bond, 
even assuming them to have represented that the bond was 
valid and biuding on the company, were not bound to make the 
representation good. The plaintiff must be taken to have been 
informed of the state of the law, as to which he had equal means 
of knowledge with the defendants. 

The view that in order to maintain an action for deceit against 
directors (individually) for a misleading prospectus, it must be 
proved that the statement was false to the knowledge of the 
person making it (including the wilful statement recklessly 
made of what he does not know to be true), is further borne 
out by the opinions of all the Lords who considered the case of 
Smith v. Chadwick (9 App. Ca. 187, see p. 702, infra). Lord 
Bramwell differed as to the construction of the prospectus, 
which he thought only capable of one meaning, but agreed 
with the conclusion arrived at against the plaintiff s claim, on 


1 Compare Swift v. Jeivshmj held to he that of the manager 
p. 684, snpra), where, under the personally, and not that of the 
circumstances, the statement was bank. 
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the express ground that he was not satisfied the directors did Part IX. 
not believe the statement in the prospectus to be true. 

The distinction here discussed between the nature of the 
representation which grounds a claim for rescission against 
the company, and an action of deceit against the directors, is 
again insisted on by the Court of Appeal in the case of 
Arkwright v. Newbold (17 Cb. D. 301) overruling the judg¬ 
ment of Mr. Justice Fry (28 W. R 828) who tried the case 
without a jury. The prospectus had stated that the directors 
were to be remunerated "only” out of profits ; and Mr. Justice 
Fry held the plaintiff entitled to damages from the directors 
on the ground that there was an understanding between the 
vendors and the directors (which was carried into effect) that 
the directors should receive some of the vendors* shares in 
consideration of giving their services. The Court of Appeal 
held that there was no false representation ; and it was ob¬ 
served that the learned judge had allowed his mind to be 
diverted from the true issue by a confusion between the 
question arising in an action of deceit, and the questions 
arising in actions for rescission of the contract. Lord Justice 
James (17 Ch. D. 317) says :—“ There are a number of purely 
equitable considerations which arise when the Courts are deal¬ 
ing with actions to set aside contracts or conveyances which 
have been obtained by means of misrepresentation of a fact, or 
by means of concealment or suppression of a fact which in the 
opinion of the Court ought to have been stated. Those cases 
stand by themselves and are entirely distinct from such a case 
as we have before us. 

***** 

The case must be made out, as alleged, that the plaintiff was 
deceived by the false representation which he alleges to have 
been made by the persons who prepared and issued the pro¬ 
spectus.” And Lord Justice Cotton (p. 320, an opinion quoted 
with approval by Lord Blackburn in Smith v. Chadwick , 9 
App. Ca. 193):—“ There is, in my opinion, no such thing as an 
equitable action of deceit. It is a common law action, in which 
it is necessary to prove that a statement has been made which 
to the knowledge of the person making it was false, or which 
was made by him with such recklessness as to make him liable 
just as if he knew it to be false, and that the plaintiff acted to 
his prejudice or damage on the statement made.’* And (17 
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Par t IX. Ch. D. p. 324, reiterated in Smith v. Chadwick , 20 Ch. D. p. 73): 

—“ In ray opinion it would not be right in an action of deceit 
to give the plaintiff relief on the ground that a particular 
statement, according to the construction put on it by the 
Court, is false, when the plaintiff does not venture to swear 
that he understood the statement in the sense which the Court 
puts on it. If he did not, then, even if that construction may 
have been falsified by the facts, he was not deceived.” And 
Lord Justice Lush (17 Ch. D. 328) :—“The action is for false 
and fraudulent misrepresentation, and in order to prove that, 
the party complaining must show that there were false state¬ 
ments in the prospectus, and that by reason of those false state¬ 
ments he was induced to take the shares.” 

The points above stated are confirmed and emphasised by the 
decision of the House of Lords in Smith v. Chadwick , 1884, Feb. 
18, 9 App. Ca. 187, affirming the decision of the Court of 
Appeal, 20 Ch. D. 27, and it is clearly established (1) that 
where there is ambiguity in the statement forming the alleged 
misrepresentation, the plaintiff must prove that he relied on the 
statement in the sense in which it is alleged to be misleading; 
(2) that where the statement may or may not have been material 
to influence his conduct, he must prove that he was in fact in¬ 
fluenced by it; (3) that as the plaintiff has now the opportunity 
of giving evidence in his own case (which as Lord Blackburn, 
9 App. Ca. 196, points out he had not at the time when Pasley 
v. Freeman , 2 Sm. & Ca., was decided) if he does not pledge his 
oath on these points, it adds much weight against the inference 
being drawn in his favour. 

The same points are reiterated by the Court of Appeal, and 
particularly the judgment of Lord Justice Bowen, in Edgington 
v. Fitzmaurice , C. A. 1885, Mar. 7, 29 Ch. D. 459, 481, with the 
addition that a misstatement of intention may be a misstatement 
of fact, and a ground of action, if made knowingly or recklessly, 
and if it formed a substantial inducement to the thing which 
was done. Of course it is necessary, as a general rule, in order 
to constitute liability on the ground of representation, that the 
statement must be one of fact and not merely of an opinion or 
expectation, however confident ( Jordan v. Money , 5 H. L. C. 
183; Maddison v. Alderson, H. L., 1883, June 4, 8 App. Ca. 
467,’ per Lord Selborne, p. 473). This may be illustrated by 
the case in the Queen’s Bench Division of Bellairs v. Tucker , 
1884, April 8,13 Q. B. D. 562. The words in question were 



ACTION AGAINST DIRECTORS PERSONALLY. 


703 


“ They confidently believe the profits . . . will exceed those ol 
the company working the English patent, which, having been 
formed a little over twelve months, has entered into a contract 
which will yield the return of,” &c. The only question was 
whether this was a statement of fact that the English Company 
were making a commercial profit. The Court construed it as 
containing merely a sanguine estimate of the future profits of 
the English Company under their contract, and on this con¬ 
struction there was clearly no liability. The Court also, on the 
evidence, arrived at the conclusion that the statements, even if 
they could be considered as statements of fact, were not fraudu¬ 
lently made. It is for the Court, and not for a jury, to construe 
the prospectus ; and when the statement was that the completion 
of the works will enable the company to increase their capacity 
for manufacture from 400 to 1000 tons per annv/m, the Court 
held, notwithstanding the verdict of a jury, that this was not a 
representation that the company were then manufacturing 400 
tons. Moore v. Explosive Co., C. A., 1887, Feb. 2, 56 L. J. Q. B. 
235. 

I now proceed to instances of cases where the plaintiff was 
successful in his claims for damages against the directors 
personally. 

In Eenderson v. Lacon (L. It. 5 Eq. 249), the remedy 
claimed by the bill was both for rescission of the contract as 
against the company, and for repayment by the directors 
personally of the sums paid by the plaintiff to the company and 
for the expense to which he had been put in the matter. The 
case was heard before Vice-Chancellor Wood in December, 
1867. A prospectus of a company had appeared in February, 

1865, making amongst other things this statement:_" The 

directors and their friends have subscribed a large portion of 
the capital, and they now offer to the public the remaining 
shares.” On inquiries instituted in the month of June the 
plaintiff was furnished with a list of the shareholders; and an 
action for calls having been brought against him in the month 
of July, his bill was filed on the 25th of that month and an in¬ 
junction shortly afterwards applied for against the action for 
calls being proceeded with. The evidence proved, that so far 
from the directors and their friends having subscribed a lara e 
portion of the capital before the issuing of the prospectus the 
thing was in fact got up by a speculator to whom these pemons 


Part IX. 
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lent their names as directors on a distinct understanding that 
the shares required for their qualification as directors should be 
given to them as fully paid-up shares and that they should not 
be required to put any money of their own into the concern. 
The distinction in principle between the liability of the com¬ 
pany and that of the directors personally in such a case, is 
stated by the Vice-Chancellor in his judgment (p. 261) as 
follows :— 

“ I think the cases clearly show this—that any representa¬ 
tion made by the agents of a company which form the founda¬ 
tion of a contract between that company and a third person— 
those misrepresentations lying at the root of the contract—will 
entitle the other party to avoid the contract, and the company 
must in that sense take upon themselves the consequences of 
the misrepresentations of their agents. The contract must be 
annulled. The position of the agents themselves, who make 
the representations, is different. As Mr. Giffard has observed, 
and I go with his argument as regards them, if you are to make 
them personally liable for the consequences of their misrepre¬ 
sentations, not they, but the party for whom they contracted 
pocketing the proceeds—as in this instance, the company, for 
whom the directors may be taken to be acting as agents—you 
must fix them also with a guilty knowledge of the misrepresen¬ 
tation which is communicated to the person who is to be led 
into the contract. If you do not fix them with what is techni¬ 
cally called the scienter , upon an action of deceit, you cannot 
fix them personally with the consequences of the injury or 
damage that may result to the plaintiff who has been so 


eceived.” 

On the facts before him, however, the Vice-Chancellor (Wood) 
erided that the directors personally as well as the company, 


were liable to refund the plaintiff’s money. 

A very similar case to the one last mentioned is that of Ross 

v. Estates Investment Co., decided by V -C Wood (reported 
L R. 3 Eq. 122) affirmed on appeal by Lord Cairns (L. ft. 6 


Hie result in both suits was to restrain proceedings for the 
,ment of calls and to make the company and the directors 
itly and severally liable for the repayment of the sums paid 
the plaintiff to the use of the company and for the costs of the 
t In a suit framed in this way, the personal liability of the 
ectors has been treated as a ground of relief subsidiary to 
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the claim for* rescission of the contract, and according to the Par t IX. 
judgment of Lord Cairns in Kent's case (L. R. 3 Ch. 495) the 
plaintiff could not if the suit failed against the company, make 
good his remedy against the directors personally in the same 
suit, but the bill would be dismissed without prejudice to any 
claim which the plaintiff may have against any of the directors. 

A similar view has been expressed by Lord Romilly in the 
case of Heymann v. European Central Railway Company 
(L. R. 7 Eq. 168). 

Here may be also mentioned the case of the Phosphate 
Sewage Co. v. Hartmont (5 Ch. D. 394) where a decree was 
made for restitution against everybody concerned in the fraudu¬ 
lent sale of a voidable concession. This was a case in which, 
when once the facts were understood, the law was too plain to 
need statement. 

In Cap el v. Sim’s Ships Composition Company , 1888, April 
16, 58 L. T. 807, the prospectus represented the consideration 
(paid to vendors) to be £36,000, whereas out of this sum £6000 
was to be paid to a promoter who was not a vendor. Mr. 

Justice Kekewich made a decree both against the company and 
the individual directors. A similar decree was made, and 
affirmed by the Court of Appeal, in Arnison v. Smith, 1889, 

April 12, 41 Ch. D. 348, where the prospectus represented 
200,000 shares to have been subscribed for, whereas they had 
been in fact allotted as fully paid to the contractor. 


The case of Peek v. Derry, C. A. 1887, Nov. 21, 37 Ch. D. n*rry. 

541, appeared to establish, by the authority of the Court of Derry r * Ped - 
Appeal, a principle extending the liability of directors beyond 
what has been stated on the authorities cited in the former 
edition of this work. Before stating the case, I must refer to 
two authoritative dicta cited in the judgments of it, and which 
have been referred to by Sir F. Pollock in his book on Torts as 
classical authorities applying not only to actions for the rescis¬ 
sion of contracts, but also to actions of deceit. The one is by 

Maule, J., in Evans v. Edmiunds , 13 C. B. 777, 786 :_“ If a 

man having no knowledge whatever on the subject, takes upon 
himself to represent a certain state of facts to exist, he does so 
at his peril; and if it be done either with a view to secure some 
benefit to himself, or to deceive a third party, he is guilty in law 
of a fraud; for he takes wpon himself to warrant his own 
belief of the truth of that which he so asserts.” The other is 

t v II 

/•o.U, _ 

3 55 
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Pap.t IX. by Lord Cairns in Reese River Company, L. R. 4 H. L. 

r 64, 79 :—“ If persons take upon themselves to make assertions 

as to -which they are ignorant whether they are true or untrue, 
they must, in a civil point of view, be held as responsible as if 
they had asserted that which they knew to be untrue.” It is 
obvious that both these dicta axe within the principle of reckless 
assertion which I have selected as appropriate (p. 645, ante) 
from the judgment of Lord Colonsay in Peek v. Gurney, and 
which was also used by Lord Justice Cotton (p. 701, ante) in 
Arkwright v. Pfewhold (17 Ch. D. 320). 

The case of Peek v. Derry (37 Ch. D. 541) is briefly this:— 
The directors of a tramway company by their prospectus had 
stated that by their special act the company had a right to use 
steam power. The fact was that the special act only gave such 
a power with the consent of the Board of Trade during a period 
of seven years from the opening, and with the like consent 
during subsequent periods ; and, in the event, the Board of 
Trade refused their consent. The Court of Appeal, reversing 
the judgment of Stirling, J., held the directors liable ; and the 
law, as accepted by Sir James Hannen is tersely stated by him 
(37 Ch. D. 578) as follows “ If a man takes upon himself to 
assert a thing to be true which he does not know to be true, and 
has no reasonable ground to believe to be true, in order to 
induce another to act upon the assertion, who does so act and is 
thereby damnified, the person so damnified is entitled to main¬ 
tain an action for deceit.” The expression of Lord Justice 
Cotton is nearly to the same effect. In his opinion (p. 568) 
there is a duty cast upon the director who makes the statement 
«to take care that he has reasonable ground for the material 
statements” contained in the document. Lord Justice Lopes 
adopts the expression “without reasonable grounds for the 
belief” as an alternative to “recklessly” or“ without any know¬ 
ledge of the subject one way or another.” Now, the expression 
“ reasonable ground for belief ” seems to be unnecessarily im¬ 
ported, and is open to the objection of tending to interminable 
argument. The precise expressions of Maule, J., and Lord 
Cairns above referred to, and the wider expression “ recklessly ” 
which I think is first used by Lord Colonsay, appear to me 
sufficient to cover the case ; and, for a comprehensive expression, 
I think this last is much to be preferred ; because it suggests 
the application of a still broader principle of law, by which a 
reckless act is, so far as relates to civil liability for its natural 
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consequences, treated as if it were intentional:— culpa lata 
comparabitur dolo (D. VI. 1. § 1). 

The text of the Second Edition of this work so far as relates 
to this class of cases, had been substantially revised before the 
decision of Derry v. Peek in the House of Lords, 1889, July 1, 

Although this decision has been 
create a new departure in the law, I see no occasion to alter 
what I have written. I have already pointed out that the Court 
of Appeal in Peek v. Derry had introduced a novel principle by 
holding that directors personally warrant “ reasonable ground ” 
for their belief of the statements in the prospectus. This new 
doctrine is utterly repudiated by the House of Lords. I have 
shown (p. 700, ante) that, so far as there is an implied warranty 
by contract of the truth of the statements in the prospectus, 
the contract is that of the company and not of the directors ; 
and I have further shown that, according to the general tenor 
of the decisions, the directors must in order to be made 
personally liable, be convicted of fraud in the sense of false- 



14 App. Ca. 337. 


hood, including such recklessness as comes under the maxim 
culpa lata aequiparatur dolo . This is essentially the ratio 
decidendi/ of the House of Lords embodied in the reasoned 
opinion of Lord Herschell. After reviewing the authorities, he 
deduces from them the following propositions, p. 374, “ First , in 
order to sustain an action of deceit, there must be proof of fraud, 
and nothing short of that will suffice. Secondly, fraud is proved 
when it is shown that a false representation has been made (1) 
knowingly, or (2) without belief in its truth; or (3) recklessly, 1 
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1 In addition to the authorities for 
the expression “ recklessly ” as a 
ground of liability I may cite the 
judgment of Mr. Justice Chitty in 
Cann v. Willson, 1888,39 Ch. D. 39. 
But he fails to distinguish the mean¬ 
ing of the word from the very 
different expression “ without reason¬ 
able ground.” To this may be 
added the judgment of Mr. Justice 
Keke\vich in Glasier y. Rolls , 1889, 

May 13, 42 Ch. D. 436, 445. This 
judgment was reversed by the Court 
of Appeal, who I think, exaggerated 
the effect of the judgment of the 
House of Lords in Deny v. Peek 
JjOfd Justice Cotton thinks that 


Mr. Justice Kekewicli, by saying 
that the statement was made “ reck¬ 
lessly,” meant “ without having any 
reasonable ground for believing it 
to be true.’’ Mr. Justice Kekewich 
had observed that no one responsible 
for the prospectus had the means of 
honestly stating us a fact that the 
business was then returning a net 
profit of 17 per cent. “No one 
knew, and no one, so far as I can 
see, had taken the pains to ascertain 
what the net profits really were.” 
I think his inference was that the 
statement was dishonest. 

I may, in this connexion, for 
want of a better place, observe 

f! 7 , % 

% 
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careless whether it is true or false. Although I have treated 
the second and third as distinct cases, I think the third is but 
an instance of the second, for one who makes a statement under 
such circumstances can have no real belief in the truth of what 
he states. To prevent a false statement being fraudulent, there 
must, I think, always be an honest belief in its truth.” 

The actual decision in Derry v. Peek is of less importance 
than the enunciation of the principle. Mr. Justice Stirling had, 
upon the evidence, come to the conclusion that the statement in 
the prospectus as to steam power was made by the directors in 
the honest belief that it was true, and held that the defendants 
were not liable. The Court of Appeal reversed this decision on 
the grounds above stated ; and the House of Lords, repudiating 
the law as laid down by the Court of Appeal, agreed with Mr. 
Justice Stirling’s view of the facts. 

So far as relates to the statements in a prospectus of a 
company, the foregoing disquisition is now matter of history. 
The Legislature having by the Act of 1S62 created the means 
of generation of an indefinite number of these practically 
irresponsible entities, have at last been awakened to the 
necessity of making somebody responsible for their prospectuses. 
And accordingly by the Directors’ Liability Act, 1890, 53 & 54 
Viet. c. 64, it is enacted in effect that every person who has 
authorised his name to appear in the prosj^ectus as a director of 
the company, and every promoter of the company, and every 
person who has authorised the issue of the prospectus, shall be 
liable to pay compensation to all persons who subscribe for 
shares, debentures, or debenture stock on the faith of the 
prospectus, for the loss sustained by those persons by reason of 
anv untrue statement in the prospectus, unless it is proved (a) 
with respect to every untrue statement not purporting to be 
made on the authority of an expert or of a public official docu¬ 
ment, that he had reasonable ground to believe and did believe 


that a statement to be binding as a 
representation must, in general, be a 
statement of a fact as recited, which 
does not exist (see p. 536, ante). And 
thus an announcement by an agent, 
on the instructions of his principal, 
of an intended payment of coupons 
on bonds, does not hind the agent 
when the instructions are withdrawn. 


Henderson v. Rothschild , 33 Ch. D. 

459. But a fictitious story told 

with the intention to deceive inav 

% 

he a fraud, and even a false pretence 
within the criminal statutes, al- 
though it mainly consists of repre¬ 
sentations as to a future event (see 
Young v. The King , 3 T. R. 98, 
Revised Reports, vol. i. p. 660). 
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the statement; (b) with respect to every untrue statement pur¬ 
porting to be a statement by an expert that it fairly represented 
the statement of the expert (provided that the director or pro¬ 
moter is still to be liable if it is proved that he had no reason to 
believe that the person making the statement was competent to 
make it) ; (c) with respect to every untrue statement purporting 
to be a statement made by an official person or to be contained 
in a public official document, that it was a correct and fair re¬ 
presentation of such statement, or copy of or extract from such 
document. In the case of companies which at the time of the 
passing of the Act (18 August, 1890) are existing and have 
already issued shares or debentures, a director of the company 
is not to be liable in respect of statements in a prospectus for 
raising further capital, unless he has authorised the issue of, or . 
has adopted the prospectus. 

The above brief summary is only intended to indicate the 
general effect of the Act, and not to supersede a careful perusal 
of the Act itself. 

Where the claim is not for rescission of the contract but for Action against 
damages against the directors personally, it is much less easily directors 
avoided or barred either on the ground of delay, or on the JSyhSiuj 
ground that restitutio in integrum has become impossible J? che ® ? »ot 
Indeed the very ground of the remedy against the directors e rouild that 
personally is that the party has by entering into the contract, 
suffered damage which no relief competent to him against the 
company can adequately repair. 

In the case of Davidson v. Tulloch (3 Macq. 783) the nature 
ot the alleged fraud was, that a managing director of a bank Titlloch ' 
had systematically employed his position for the advantage of 
himself and his friends by making large advances on insufficient 
security, and by issuing false reports of the state of the bank’s 
affaire; and these allegations were held by the House of Lords 
(affirming the judgment of the Court in Scotland) as sufficient 
if proved, to sustain the action for damages. And it was held 
to make no difference, that the partnership had continued so 
long, and circumstances had so changed, that it would have 
been impossible to rescind the contract itself. 

P rrr °! C lZ ke V ‘ m f SOn before referred to (E. B. & Chrkey. 

Jli. 148), the plaintiff, suing the company for money had and J)ickson • 

received, was nonsuited on the ground that his original contract 

was to take shares in a mining company worked on the cost- 
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Peek v. Gurney, 
L. R. 6 H. L. 
377 . 


book principle and lie bad remained a shareholder and received 
dividends for a period of three years, and the company had 
moreover with his consent been registered as an incorporated 
joint stock company with limited liability. The plaintiff’s 
counsel urging the hardship of his having no remedy, ComptOD, 
J... interposed with the remark, “All remedy is not lost. He 
can no longer rescind the contract, which would work injustice, 
but he may bring an action on the deceit, and recover his real 
damage.” And Lord Campbell in the same case said, “The 
plaintiff by his own showing cannot rescind the contract and sue 
for money had and received, but must seek his remedy by a 
special action for deceit. In that action if he proves what he 
states, he will recover, not the original price, but whatever is 
the real damage sustained.” 

It was in reference to the point now under discussion that I 
intended (as mentioned p. G88, sujmi) to revert to the appeal 
case of Dowries v. i Ship. The result of the appeal of Downes in 
that case strongly illustrates the force of a personal exception 
in such a case. The question there was between a person 
whose name was on the register and Downes who improperly 
—though, as appears by the sequel in Ship v. Cross kill, without 
actual fraud—put his name there. Downes—who suggests that 
the plaintiff comes too late, and that others may have suffered 
by the name being left on the register,—is properly met by the 
reply :—“ It does not lie in your mouth to say that.” A fortiori, 
where the question is between the deceived shareholder and 
one actually guilty of fraud in the matter; if the person so 
guilty says that his adversary is barred by laches or that 
restitutio in integrum is impossible, he maybe met by this 
personal exception or reply. 

Finally the point appears clearly established on the authority 
of the decision of the House of Lords in Peek v. Guimey, L. It. 
6 H. L. 377. The distinction is clearly stated by Lord Chelms¬ 
ford (p. 384) :—“ The suit in the present case is not for the 
rescission of the contract, but is founded upon the loss the 
appellant has sustained, and may sustain, in consequence of 
his being bound by the contract he has entered into. It is a 
proceeding similar to an action at law for deceit: and the only 
amount of delay which could be a bar to relief is fixed by the 
Statute of Limitations, by analogy to which equity generally 
proceeds in questions of laches.” Lord Cairns gives his 
judgment upon this point to a precisely similar effect (p. 402). 
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A further illustration of this will be found in the case already Part IX. 

^ _ -«• 

cited (p. 705, supra) of Amison v. Smith (41 Ch. D. 348), 
where the action was not raised until after winding up, and 
after a delay which would doubtless have barred them in an 
action against the company for rescission. 

Having touched on the decision of the lords in Peek v. Various points 

• 1 j m 

Gurney , on the question of laches, I must state the other points ^Gurney. 
considered or decided in that case. The opinion was expressed 
by Lord Chelmsford and Lord Cairns that there was actual mis¬ 
representation in the prospectus such as would have been a 
ground for relief if the action had been brought by a person who 
had on the faith of the prospectus applied for shares and to 
whom shares had consequently been allotted. But all the 
learned lords present (Lord Chelmsford, Lord Cairns, and Lord 
Colonsay) considered that the ordinary and primary object of 
the issue of a prospectus of a company is to induce the public 
to apply for shares; and that the shares having been in fact 
fully applied for and allotted the function of the prospectus was 
exhausted. They accordingly decided that the plaintiff, being 
a transferee and not an original allottee of shares, could not 
maintain an action of deceit, or a suit in equity for the same 
object, against the directors who had issued the delusive 
prospectus. 


Another point considered in Peek v. Gurney was that, in Can one direc- 
regard to the evidence as to knowledge of the contents of the ^s^sTbiffor 
prospectus, one of the directors occupied a somewhat different tho of his 
position from the others. The effect, however, of the judgment 
of Lords Chelmsford and Cairns was to treat him exactly like deceit * 
the rest. On attentive consideration of their judgments I think 
it will appear that this was not on the ground that it was 
unnecessary to bring the wilful misrepresentation home to this 
director personally, but that there was sufficient evidence, upon 
the ordinary presumptions of fact in such a case, that he had 
actual knowledge. This view is sanctioned by the judgment 
of Mr. Justice Fry in Cargill v. Bower , 10 Ch. D. 502, 514. 

There appears to me nothing in the opinions given in Peek 
v. Gurney , to throw doubt on the position that the gist of the 
wrong is wilful misrepresentation; though they suggest a 
more ready inference of the false intention than some of the 
other cases would appear to warrant. 
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Paiit IX. 

^- 

T 

Does an action 
for fraud sur¬ 
vive against 
representatives ? 


The point was also considered whether the right to relief in 
a suit in the nature of an action for deceit, became transmitted 
against representatives of one of the persons charged with the 
fraud. The rule at common law in an action of this sort, bein<* 
considered an action for damages for a personal tort, could not 
be so transmitted. But this was not necessarily the case in a 
suit in equity, and the rule of equity would now prevail in ali 
actions. The rule, according to the opinion of Lord Chelmsford 
(L. R. 6 H. L. 293) in Peek v. Gurney , is that the right of 
action is transmitted against the representatives of the wrong¬ 
doer only if the estate has received benefit from the wron<r ; and 
the rule as to transmission to the representatives of the person 
wronged is, that the right of action transmits if and to the 
extent that the estate is diminished in consequence of the 
wrong {Twycross v. Grant , 4 C. P. D. 40). That the right of 
action transmits to the personal representatives of the person 
whose personal estate is damaged by the wrongful act, seems 
established by authority. The principle has been said to be an 
equitable extension of the Act 4 Ed. 3, c. 7, which gives a 
remedy to the executors in respect of a trespass done to the 
testator, as of the goods and chattels of the testator carried 
away in his lifetime. Lord Justice Bramwell in Twycross v. 
Grant (4 C. P. D. 40) puts this as follows :—“ It is clear that 
at common law the rule as to torts was correctly expressed by 
the maxim, Actio personalis moritur cum persona. This 
rule was greatly altered at an early stage of our legal history by 
4 Ed. 3, c. 7, and this statute, being remedial in its nature, and 
also those amending it, have been construed very liberally; 
they have been held to extend to all torts except those relating 
to the testator’s freehold, and those where the injury done is of 
a personal nature.” And Lord Justice Brett in the same case 
(Twycross v. Grant) —“ Wherever a breach of contract or a tort 
has been committed in the lifetime of a testator, his executor is 
entitled to maintain an action, if it is shown upon the face of 
the proceedings that an injury has accrued to the personal 
estate.” These judgments are quoted by Mr. Justice Wills as 
the basis of his judgment in the case of Hatcliard v. Mege, 
1887, April 1 (18 Q. B. D. 771). In this case an action had 
been raised for falsely and maliciously publishing a statement 
calculated to injure the plaintiff’s right of property in a trade 
mark ; and the jffaintiff had died soon after the close of the 
pleadings. A divisional court (Day and Wills, JJ.) held that 
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the claim in the action survived so far as the action was in the 
nature of a claim for slander of title involving special damage 
to the personal estate of the plaintiff; and that to this effect 
the action could be continued by the personal representative. 

In the Scotch appeal of Davidson v. Tulloch (3 M'Queen, 
783), the rule according to Scotch law was held to be (using the 
language of Lord Cranworth, p. 797), that “if a wrongful act is 
fraudulently perpetrated to the injury of my property, and if 
the person who has perpetrated that wrongful act dies, I have 
a right to go against his representatives for redress.” The con¬ 
dition, according to the authorities, that the executor should 
be “ lucratus ” was construed as merely meaning that he should 
have assets to answer the claim. The point is thus conclusively 
established in Scotch law, not on any technical rule, but on a 
principle of equity upon which it is unusual to find an essential 
difference between the rules adopted in England and Scotland. 
This suggests that the point requires further consideration before 
accepting the single judgment of Lord Chelmsford in Peek v. 
Gurney as final to prove that the rule is different in England. 
In support of this suggestion I think I may claim the expres¬ 
sions which fell from Lord Cranworth in Davidson v. Tulloch (3 
Macq. p. 795) that “ if the principle of transmission is not 
adopted in our system of law, the circumstance is much re¬ 
gretted.” In Peek v. Gwniey the decision of Lord Romilly was 
in favour of the transmission of the liability (L. R. 13 Eq. 79, 
121) though his reasons are not very clear. The reasons of 
Lord Chelmsford (L. R. 6 H. L. 393—6) are on the other hand 
clearly stated, but by no means convincing. 

9 t 

Since the first edition of this work the question of the liability 
of the estate of a deceased person for a wrong otherwise than by 
breach of contract has been discussed in the following cases 
: In Kirk v. Todd, C. A., 1882, July 21 (21 Ch. D. 484), the 
plaintiff had brought an action for damages and for an injunc¬ 
tion against a manufacturer in respect of a trespass by fouline a 
stream. The defendant died, and the action was carried on 
against his representatives. The wrong complained of in the 
action having been committed more than six months before the 
death, an action could not lie under the 2nd se< 

Will. IV., o. 42. The Court of Appeal, affirming 
of Vice : Gh*ncellor Hall, decided that the remedy 
pursued either for an injunction or for damages. 


the judgment 
could not be 

JesseJ^M.^ 



714 


fraud and breach of confidential duty. 


. Par * ix - ■ said “ It was an action on a simple tort. It did not appear 

that the defendant Lad got any benefit by fouling the plaintiff’s 
stream; he bad only injured the plaintiff. As I understand 
the rule at Common Law it was this—you could not sue 
executors for a wrong committed by their testator for which 
you could only recover unliquidated damages. That rule has 
never been altered except by the statutes 3 & 4 Will. IV., c. 42, 
s. 2, which allowed the executors to be sued in certain cases, 
but with the limitation that the injury must have been com¬ 
mitted not more than six months before the death of the 
testator. That was not so here.” 

In Phillips v. Horn fray , C. A., 1883.. July 9 (24 Cb. D. 439), 

the question arose as to the liability of the estate of a deceased 
person for trespass by him in secretly carrying away minerals 
across the property of the plaintiff without obtaining any way- 
leave. There was an elaborate consideration of the effect in 
equity of the doctrine actio personalis moritur cum persona. 
The claim was for damages to be measured by the amount of 
wayleave which the defendants would have had to pay for per¬ 
mission to use the plaintiff’s ways. The judgment of Mr. 
Justice Pearson had been in favour of the plaintiff, and he 
relied on the expressions of opinion by Lord Mansfield in the 
case of Hambly v. Trott (1 Cowp. 371), to the effect that 
where the wrongdoer has received benefit from the wrongful 
act, his executor might be charged in an action of assumpsit 
upon an implied contract, although the action then before the 
Court failed upon the technical ground that trover would not 
lie against an executor. The majority of the Court of Appeal, 
Lords Justices Bowen and Cotton, differed with Mr. Justice 
Pearson ; and, on a review of the cases, held that, having 
regard to the circumstance that the use of the ways was had 
secretly and without the intention of paying for it, and also that 
it could not be shown with certainty that the estate of the 
wrongdoer had obtained any definite benefit, no action at law 
could have been maintained upon an implied contract. They 
further considered that there was no equitable doctrine on 
which relief could be given, and that the profit which equity 
follows into the hands of executors must be some profit of which 
the plaintiff has been deprived, and not merely a negative 
benefit which the testator may have indirectly acquired by 
saving himself the expense of performing his duty. Lord 
Justice Baggallay dissented, and considered it sufficient that 
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the estate of the wroDgdoer had received a benefit, which was 
doubtless capable of estimation although it might not be exactly 
measured by the current rates of wayleave. He was of opinion 
that Lord Mansfield’s judgment, which he pointed out was 
really that of the Court, in Hambly v. Tvott , covered the point 
that the plaintiff was in substance entitled to recover any 
benefit obtained by the wrongdoer, upon an implied contract, 
although the action then before the Court failed on the technical 
ground. 

The case of Batthyany v. Walford, C. A., 1887, 36 Ch. D. 
269, is an illustration of a claim upon an implied contract which 
survived. The possessor of Austrian estates died domiciled in, 
and left property in England. By the law of Austria the pos¬ 
sessor of an estate is under an obligation to hand over the pro¬ 
perty to his successor in as good a state as when he received it. 
The successor brought a creditor’s action in England against the 
English executrix, in which a claim was made for deterioration. 
It was objected that the claim was for a tort analogous to waste 
and, according to English law, died with the person. But the 
Court of Appeal, affirming the decision of North, J., held that 
the objection was not sustainable, for that the deteriorations 
were not to be regarded as torts, but as breaches of an obligation 
in the nature of an implied contract. 


It seems clear that the liability of a trustee to make good 
loss occasioned by his misfeasance survives against his estate. 
The question was raised in the case of BamskiU v. Edwards , 
31 Ch. D, 100, 111. Mr. Justice Pearson held it free from 
doubt that the liability survived in the case of a defaulting 
trustee ; and he applied the same principle to the breach of 
trust which he held to have been committed by a director of 
the company who improperly sanctioned a payment of the com¬ 
pany’s money. In Concha v. Murrieta > Be Mora v. Concha , 
C. A., 1889, Feb. 15, 40 Ch. I). 543, the principle is maintained 
that liability incurred by breach of a fiduciary relation, survives. 
The question chiefly debated in the case was whether there was 
a fiduciary relation or not. 


Part IX. 


* 

Another question suggested by the judgments in Peek v. Distinction 
Gurney is what is the difference, or is there any, in principle civil 

between the liability to a civil action for damages for fraud, and 
criminal liability. In his judgment in Peek v. Gurney, Lord oftt * ud - 
Cairns, after referring to the acquittal of the directors on a 
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criminal charge arising out of the same transactions, said 
“ So far as motive is concerned they may be absolved from any 
charge of a wilful design or motive to mislead or to defraud 
the public. But in a civil proceeding of this kind all that your 
Lordships have to examine is the question, IFas there or was 
there not misrepresentation in point of fact l And if there 
was, however innocent the motive may have been, your Lord- 
ships will be obliged to arrive at the consequences which pro¬ 
perly would result from what was done.” The distinction 
between the intention and the motive in reference to the 
question of liability was, perhaps more accurately, put by the 
Chief Justice (Cockburn) in his charge in the case referred to 
(Finlason’s Report, p. 254):—‘ Every man must be taken 
primd facie at least to have intended what are the natural 
and necessary consequences of his acts ; and if you find that 
there was misrepresentation, and that ended in defrauding the 
parties to whom it was addressed, the fair and legitimate 
inference is, that the intention was that the act done should 
carry with it the consequences that have followed from it. 
But this presumption may be rebutted by the other circum¬ 
stances of the case ; and when intention enters so largely into 
the consideration of the question of guilt or innocence as it 
does in a charge of conspiracy and fraud, it becomes most 
important to look to see what motives could have operated 
upon the mind of the party charged to induce him to commit 
the offence.” 

It may indeed be doubted whether the distinction, which 
undoubtedly is a real one, between criminal liability for fraud 
and liability to a civil action for damages can be put in very 
definite language. As the Chief Justice said in the commence¬ 
ment of his charge just referred to, “In a case of this kind, we 
are, as it were, upon the very confines which separate the civil 
and the criminal law.” The indictment, it may be mentioned, 
W as laid both under the Act (24 A 25 Viet. c. 96, s. 84), and as 
a charge of conspiracy to defraud the person who might apply 
for shares. Even in a criminal charge of this kind, the Chief 
Justice allowed that you might infer the intention from the 
act. And this inference was very strongly and effectively 
pressed by the Lord Justice Clerk (Moncriefif) in his charge to 
the jury in the case of the City of Glasgow Bank Directors. 
There the directors were charged (under the more elastic form 
of an indictment according to Scotch law) with the “ fabrifi- 
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cation and falsification of a balance sheet for the purpose of Part ' IX. ^ 

concealing and misrepresenting the state of the company’s 

affairs with intent to defraud.” There was proof of an actual 

falsification of the figures appearing on this balance sheet; and 

the view pressed by the Lord Justice Clerk upon the jury was 

that if the directors knew that the figures were so falsified 

when they issued the balance sheet, it was immaterial that their 

motive might have been the (perhaps) innocent one of enabling 

the Bank to tide over its difficulties. 

The real distinction is that in a criminal trial of this kind 
the issue is determined on a broad consideration of the conduct, 
in its moral aspect, of the person charged; and where the facts, 
in the opinion of the judge, favour the view that the conduct of 
the defendants has been in the main honest, he will emphatically 
urge upon the jury the point that the “intention to deceive 
and defraud ” is essential to the offence charged. It is only by 
the emphasis and reiteration of this, in slightly varied language, 
and perhaps with the addition of the word “ deliberate ” that' 
the crime, as distinguished from the delict, can be described. 

Iu the case of the City of Glasgow Bank, when once the jury 
were satisfied that the directors knew of the falsification of the 
figures before issuing the report, there was no room for question 
as to the honesty of the act. In the case of Overend, Gurney 
& Co., the misrepresentation relied on depended on a nice con¬ 
sideration of the meaning of the prospectus as contrasted with 
the real facts; and the general conduct and motives of the 
directors, which the criminal trial brought out in a very favour¬ 
able light, might well be taken into consideration upon the 
question whether there was, in a criminal sense, an intention to 
deceive. That the facts in evidence in Peek v. Qwmey amounted 
to misrepresentation on which the defendants were liable in a 
civil suit, was the opinion of Lords Chelmsford and Cairns; but 
giving that opinion all due weight, it may be questioned 
whether if such a case had been tried with a jury, a verdict 

might not, in accordance with the evidence, have been given 
for the defendants. 


In the trial of the West of England, &c„ Bank directors, Tna. ot West o£ 
which took place before Chief Justice Cockburn in April and * 

May 1880, the question arose out of the statements contained 
m a published balance sheet. The indictment was laid solelv 
on the statute (24 & 25 Viet c. 9§, s, 84). What was relied op 
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/ as a falsification consisted, mainly, of the retention of an 
estimate of assets which, being based on the valuation of an 
iron business taken to by the Bank in liquidation of a debt, 
had by reason of the depression of trade become delusive; but 
there was no suggestion that the figures had been in any way 
manipulated to produce the result. The trial ended in an 
acquittal after a charge to the jury strongly in favour of the 
defendants. 

In this charge, the Chief Justice, after reading the section 
of the statute, said, “ You must be satisfied on this indictment 
before you can pronounce the defendants guilty of the offence 
charged against them of these things: that there has been a 
falsification, and an intentional falsification, of the accounts 
made, circulated, and published by the directors; and you 
must further be satisfied that the falsification of the accounts 
has been done with a fraudulent intention, and with the 
fraudulent intention first to defraud the present shareholders 
and creditors of the company, and secondly to induce other 
persons to become shareholders, those who held out the induce¬ 
ment knowing that the company was in an insolvent condition 
and that they were committing a fraud upon incoming share¬ 
holders by the representations which they made as to the value 
of the assets of the company.” 

After stating the manner in which an attempt had been 
made to realise the debt due from the owner of the iron 
business which the directors had taken over and converted into 
a limited company (called Booker & Co. Limited) he pro¬ 
ceeded : “ The property, however, still remained, and the 
question arises whether in representing the property as part 
of the assets of the bank the directors were guilty of falsifying 
the accounts, and whether if those accounts were untruthful 
they were intentionally so made by the directors with intent to 
defraud. The first question for you therefore will be whether in 
valuing this property as part of the assets of the company in 
the balance-sheets this representation of the value of its assets 
was false or truthful.” Then, after remarking upon the diffi¬ 
culty of laying down a principle for the valuation of such a 
fluctuating property and describing the valuation actually 
adopted, he continued :—“ Even supposing that the directors 
were altogether wrong in the valuation they put upon those 
assets of the bank, that would not be sufficient to support this 
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charge without an intention on their part to defraud is Part ty. 
established.” " r "" 

He then, in regard to a reference which had been made on 
the part of the prosecution to the charge of the Lord Justice 
Clerk in the City of Glasgow Bank case already mentioned, 
remarked upon the unfairness of quoting observations made in 
an entirely different case on a different form of indictment, and 
proceeded :—“ Are you prepared to say that their accounts are 
intentionally falsified ? But even if you should be of opinion 
that the accounts were intentionally falsified that alone would 
not be sufficient to determine the question, because even if you 
are of opinion that the defendants acted contrary to their duty 
in treating the property as a real and substantial asset of the 
company, you will have to say whether you are satisfied that 
they did so with the fraudulent purpose of defrauding the share¬ 
holders and the creditors of the company, or to induce persons 
to become shareholders in order to defraud them also. There 
could scarcely have been any intention on their part to defraud 
the shareholders and the creditors, because it is plain that the 
very first thing that could be done under the circumstances in 
the interests of the shareholders and of the creditors was to 
keep the bank going. Sir J. Holker suggests that that was the 
very motive of the fraud he imputes to the defendants. But 
how could keeping the bank going defraud the shareholders or 
the creditors ? No doubt to have made the real state of things 
known would have been to have produced an immediate 
depreciation of the property of the shareholders, and it was in 
the interest of the shareholders that the fact should be kept as 
it were in abeyance, and not at once disclosed, so as to alarm 
the public. It would be of no advantage to the shareholders to 
be told that their shares were worthless. I wish you to exercise 
your own judgment upon this point, but I confess that I cannot 
see how it would have been for the advantage of the share¬ 
holders that these circumstances should have been made known 
to them, assuming that the circumstances were such as really to 
disturb the value of the shares. Of course it may be a question 
how far concealment of the true state of affairs of the bank 
induced persons to become shareholders; that is a different 
matter, and if the intention of the directors was by concealing 
the true state of things—that is to say, the temporarily 
diminished value of the shares in Booker & Co. (Ld )—to 
enable the shareholders to sell their shares and so induce 
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persons outside to buy their shares, that might bring the 
defendants within the statute, although there is considerable 
doubt upon that point. You must recollect, in coming to a 
conclusion as to whether the defendants were actuated by a 
fraudulent intention, that when these balance-sheets were 
published the bank was not on the eve of dissolution, that it 
was a going concern, and likely to last for years. You must 
look at what was present to the minds of the directors with 
regard to the present and future position of the company. The 
bank was at that moment, as regarded the public, under most 
flourishing conditions, and any man joining it would have 
become a shareholder in a going and prosperous concern, and 
would have benefited by its dividends which the directors were 
able year by year to distribute amongst the shareholders, and if 
these doubtful securities were realized at any time, and should 
come back into the coffers of the bank in the form of cash, the 
new shareholder would benefit by it in the future and his 
dividends and his bonuses would be increased by their produce. 
Unless you are of opinion that there was present to the minds 
of the defendants immediate danger to the bank, and that they 
made false balance-sheets to meet that danger, I do not see how 
you can convict them of fraudulent intention. If you are 
satisfied that there was no such fraudulent intention on their 
part, this indictment fails.” 

The charge, it will be observed, suggests the doubt whether a 
conviction could have been warranted under the statute , even 
if there had been an actual falsification of figures, such as had 


taken place in regard to the City of Glasgow Bank. Apart from 
this point, the charge is a good illustration of the mode in which 
an experienced judge, strongly imbued with the impression 
pioduced by the whole evidence in the case, of honest intention 
on the part of the directors, puts the question of intention to 
the jury. And yet, it is only by the iteration of the phrase 
“fraudulent intention,” which is hardly stronger than the 


phrase “ purpose of deceiving ” used by Lord Glencorse in the 
sivil action above referred to (p. 697, supra), that the dis¬ 
tinguishing feature of the crime charged is impressed upon the 


minds of the jury. 


Companies Act, A construction ov presumption of fraud arises by the 38th 

18 G 7 , s. 38 . section of the Companies Act, 1867 (30 & 31 Yict. c. 131) 

which is as follows 
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Prospectus, 
&c., to 
specify 
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parties to 
any con¬ 
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fee. 


“ Every prospectus of a company, and every notice inviting 
persons to subscribe for shares in any joint-stock 
company, shall specify the dates and the names of 
the parties to any contract entered into by the 
company, or the promoters, directors, or trustees 
thereof, before the issue of such prospectus or notice, 
whether subject to adoption by the directors or the 
company, or otherwise ; and any prospectus or notice 
not specifying the same shall be deemed fraudulent 
on the part of the promoters, directors, and officers of 
the company knowingly issuing the same, as regards 
any person taking shares in the company on the 
faith of such prospectus, unless he shall have had 
notice of such contract.” 


Part IN. 


* 


It was held under this section by a majority of the Couit of Construction and 
Appeal (James. L.J., Bramwell, B., and Mellish, L.J., against thu 

the dissent of Brett, J.,) in Gover's case (1 Ch. D. 182), that the gw* ease 
omission to specify an agreement which ought to have been 
speciHed under this section did not give the shareholder a right 
to have his name removed ; but only a remedy by action against 
. the person guilty of the omission. 

The construction and effect of this section was much can- v. 

vassed m Twycross v. Grant (2 C. P. D. 469) which was an Grant ‘ 

action of damages against promoters by an allottee who had taken 

shares on the faith of a prospectus which it was alleged did not 

satisfy the statutory requirement. The jury found that the 

contracts omitted (although not purporting to be contracts by 

or with the company, or by the promoters as suck) were 

material to be made known to the intended shareholders of the 

company By the unanimous decision of the Common Pleas 

(Lord Coleridge, C.J Grove and Lindley, JJ„) judgment was 

given m favour of the plaintiff; and this decision stood affirmed 

through an equal division of opinion (Cockburn, C.J, and 

Brett L.J., affirming against Kelly, C.B., and Bramwell L J 

dissenting m the Court of Appeal). A similar decision is’given 

by a majority of the Court of Appeal (Baggallay and Thesiger 

JJ. agamst Bramwell, L.J., dissenting), in Sullivan v 
Mitcalfe, 5 C. P.^D. 455. 

The result on the balance of authority, is that all contracts r » 
material to be known in order to enable the intending sW 

0»S # Qa 

3 A 
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Effect of fraud in 
case of discharge 
in bankruptcy. 


holders to form a judgment on the proposed enterprise must be 
stated, that a promoter acting contrary to the statute is liable 
in an action of damages to the allottee who has applied for 
shares on the strength of the prospectus; and that the measure 
of damages (the shares being and having been all along in* 
trinsically worthless, although at one time quoted at a nominal 
premium) is the amount paid upon them. 

In this connection I may again refer to the Directors’Liability 
Act, 1890 (53 & 54 Viet. c. 64). I have already adverted to 
this Act in connection with the case of Derry v. Peek, p. 707, 
ante. The Act is too new to have yet received judicial con¬ 
struction. It has at least the merit of not employing the words 
“ fraud ” or “ fraudulent ” to indicate a ground of statutory 
liability which is not fraud. 

By the 30th section of the Bankruptcy Act, 1883 (4G & 47 
Viet. c. 52, s. 30 (1) ), an order of discharge does not release the 
bankrupt from (inter alia) “any debt or liability incurred by 
means of any fraud or fraudulent breach of trust to which he was 
a party, nor from any debt or liability whereof he has obtained 
forbearance by any fraud to which he was a party.” The words 
“ to which he was a party ” have been added to those of the 
corresponding clause (s. 30) of the Act of 18G9 (32 & 33 Viet, 
c. 71), probably in consequence of the decision in Cooper v. 
Pritchard , C. A., 1883, May 28, by which, under the Act of 
1869, a bankrupt was held not discharged from a debt incurred 
by the fraud of a partner for which the partnership was liable, 
though the bankrupt was innocent of the fraud. The intention 
of the new Act is doubtless to make the discharge effectual in 
such a case, though the language is not very happily chosen to 
indicate fraud committed by the bankrupt personally. 

One more consequence of fraud may here be adverted to, 
namely, the liability to attachment within the exception of the 
Debtors Act, 1869 (32 & 33 Viet. c. G2, sec. 4, sub-secs. 3 & 4), 
subject to the discretionary power conferred by the Debtors 
Act, 1878 (41 & 42 Viet. c. 54). The effect of the discretion 
now exercised is practically to confine the operation of the 
section to the case where the person acting in the fiduciary 
capacity has been guilty of actual fraud. The reasons for the 
discretion being given by the Act of 1878 are very clearly stated 
by the Master of the Rolls in Mams v. Ingram , 1879, Dec. 12 
(13 Oh. D. 338). Before the passing of the latter Act, there 
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were very hard cases in which a trustee had by the receipt of Part IX. 

the firm of which be was a partner become liable for trust 

money, which is afterwards misapplied without his privity, by 

his partner or co-trustee. It having been decided in Middleton 

v. Chichester (L. R. G Ch. 152, 157) that the default by a trustee 

ordered by a Court of Equity to pay (according to the expression 

of the Act of 1869) “ any sum in his possession ** was to be read 

as pointing to “ a person who, in respect of his having held trust 

funds for which he is accountable, is treated by a Court of 

Equity as havipg them in his possession until he has properly 

discharged himself/’ it became inevitable that the exception of 

the Debtors Act, 1869, must be applied to cases where the 

trustee ordered to pay was guilty of no moral delinquency. These 

appear to be the cases in which the Court now ought to exercise 

the discretion given to them by the Act of 1878, to inquire into 

the circumstances and to refuse to order an attachment either 

absolutely or upon such terms as are within the debtor’s power 

to carry out {Holroydc v. Garnett, V.-C. Bacon, 18S2, April 28, 

20 Ch. D. 532). The judge of first instance has practically a 
veiy wide discretion in such cases, and the Court of Appeal is 
little disposed to interfere with its exercise unless thejudge has 
clearly gone upon an erroneous principle (Treheme v. Dale! C. A., 

1884, May 23, 27 Ch. D. 66; In re Wray, North, J., 1887* 

May 23, C. A., 1887, June 22, 36 Ch. D. 138). 

Further, by section 15 of the Debtors Act, 1869 (32 & 33 Viet, 
c. 62), a debtor remained liable for the balance of a debt incurred 
by fraud, notwithstanding the acceptance of the composition by 
the creditor, provided the defrauded creditor had not assented to 
the arrangement otherwise than by proving his debt and accept¬ 
ing dividends. This section has been held to apply to arrange¬ 
ments under section 28 of the Act, as well as to compositions 
and arrangements under sections 125 and 126 (In re Crosslev 
Munns v. Burn, 35 Ch. D. 266). By the Act of 1S83 (46 & 47 
Viet. c. 52, s. 19), a composition or scheme, though accepted and 
approved by the Court, is not binding on a creditor who has not 
assented to the composition or scheme, so far as relates to a 

debt winch would not be discharged by an order of discharge in 
the bankruptcy. ® 
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[A few eases, reported too late to be referred to in Uie text, arc here noted 

in addenda under the appropriate heads.] 


PAUK 

“ABOUT,” 

meaning and effect in a contract of sale.413 

ACCEPTANCE OF GOODS, 

under the 17th section of the Statute of Frauds considered . 276—289 

may precede actual receipt.276 

both must concur to satisfy the statute.276 

definition of.277 

immaterial for purpose of statute whether refusal to accept is 

reasonable ..277 

not within presumed authority of either carrier or warehouseman . 278 

not inferred from mere fact that Iransitus is at an end . . . 278 


delivery is not conclusive to show acceptance, but imposes burden 

of showing prompt rejection. 

selection of goods in bulk is acceptance. 

retention of bulk sample is acceptance. 

what acts are evidence of acceptance, 

(a) Goods in possession of buyer, any act showing intention . 

(J>) Retention for a time beyond what would be reasonable for 
intimating rejection. 

(c) Acts of ownership. 

(d) Dealing with the property or document of t.t.u . . 283 

can a. of g. for purpose of Statute of Frauds be constituted by 

different act from a. of g. so as to show fulfilment of tho contract ? 
“conditional acceptance” suggested as a phrase to reconcile the 
dicta on the subject, and avoid equivocal use of the term 

“acceptance”. 

cases relating to sale by sample... 

by the buyer necessary for the complete performance of tho contract 
obligation of buyer for acceptance and receipt correlative with 

obligation of seller to deliver. 

action for breach of contract by non*acceptanco 

conditional or provisional a. of g., and right and mode of rejection 
in such a case, explained . 

ACCEPTANCE OF OFFER, . 


279 

279 

279 

2S0 

281 

2S2 

-2S9 

2S5 


285 

-2SS 

391 

394 

512 

515 


concludes the contract. 

what overt act indicates a. of o. 

by post, concluded by tho posting of tho letter 
what if letter miscarries ? 

tho posting is conclusivo notwithstanding 
can a. of o. bo recalled by express! 

in England not ‘ 

secus in France, owiug to rales of French post-office 


235 

235 

235 

235 

236 
236 
236 

237 u. 
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ACCEPTANCE OF OFFER— continued. 

if letter purporting to contain a. of o. introduces new term, this is 

not a contract. 

promise to give option of a. of o. within a certain time, is without 

consideration and not binding. 

oiler in writing verbally accepted binds the offerer under the Statute 

of Frauds. 

ACCEPTANCE OF TENDER, 

held not to constitute a contract in a case where the advertisement 
fur tenders announced that contractors would have to sign a con¬ 
tract after acceptance. 

ACCIDENT, 

to horse while in possession of buyer at sale where there was a con¬ 
dition for return if lie did not answer to warranty, does not 

defeat the condition. 

ACCIDENTAL FIRE, 

where during progress of execution of work to be paid for on com¬ 
pletion, premises were destroyed by a. f. so as to render comple¬ 
tion impossible, contractor held not entitled to recover for work 

done.341 

where music-hall burnt down by a. f.. performance was excused of 

an agreement to let it for a particular day. 

ACCOUNT, 

meaning of contract for the “ account ” according to the usage of 

the London Stock Exchange (quod I'idc) . 

“ACCOUNTANT,” 

description of grantor of bill of sale as an a. in affidavit prescribed 
by Bills of Sale Act ......... 

ACCOUNTS, 

cases upon rule of London Stock Ex>'hanqc ( q . j-.) whereby the a. of a 
defaulting member arc peremptorily closed . . . 612- 

partner has presumed authority of the firm to state a. . 
where a. have been falsified and the false a. published by Rank 
Directors with knowledge that they were falsified, criminal inten¬ 
tion may be inferred without assigning a particular motive . 

ACT (OVERT), 

indicating consent necessary to make a contract .... 

: ufiicicnt to indicate acceptance of oiler, is the irrevocable dispatch 

of a communication to that effect. 

indicating an intention to retain goods necessary to acceptance of 
them ............ 

what acts are not evidence of acceptance .... 277- 

what acts are conclusive of acceptance. 

what acts are evidence of acceptance. 280- 

whether the same a. as that which is conclusive of performance of 
the contract is required to indicate acceptance so as to let in 
parol evidence under the Statute of Frauds .... 

conditional acceptance suggested as a description of the situation 
in certain cases .......... 

to indicate refusal to take delivery must be an a. promptly ex¬ 
pressing intention not to take the goods into possession 
what a. is necessary to effect stoppage in transitu . . . 487- 

in order to rescind a contract (on the ground of fraud or otherwise) 
there must be a fresh a. with the intention to rescind . 
election may be determined by a. as well as by word 
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240 
317 

241 

441 

432 

431 

577 

179 

-615 

623 

717 

233 

235 

277 

-279 

279 

-289 

285 

285 

290 

490 

665 

668 
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PAGE 

.119, 123—130 

an a. of b. under the statute 

123 


ACT OF BANKRUPTCY, 

meaning and effect of . 
the circumstances constituting 

enumerated. 

conveyance of all property for benelit of creditors generally 
has been established to be an a. of b. independently of statute 
assignment of property generally for past debt is an a. of b. . 
but in consideration of • a past debt,, and a fresh substantial 

advance, is not. 

if a prior agreement is set up to support an assigmueut, the burden 
of proof of bona fidcs is on the person claiming under the 
assignment. 

member of Stock Exchange giving to secretary of Stock Exchange 
Committee a cheque for 5,000/. forming his whole baukcFs 
balance held to be an a. of b. 

* • • • * 

arrangement by trader to give execution creditor the benefit of his 


124 

126 

126 


127 


128 


security without actual sale is an a. of b. 


128, 129 


129 

134, 

135 


142 


142 


146 


151 


163 


163 


debtor drawing out all his balance on the eve of bankruptcy and 
handing it to a creditor who consented to hold it on the terms of 
being allowed to pay his own debt out of tho money is au a. of b. 
saving clause (sect. 94 of Act of 1869) to persons without notice .* 

completion of a. of b. on which the adjudication is made or of a 
previous a. of b. within 12 months preceding tho adjudication 
determines the “ commencement of the bankruptcy ” . 
to which liquidation by arrangement relates, is the first within 12 
months before the appointment of the trustee .... 

demand of possession not made until after an a. of b., leaves goods 
in reputed ownership ..... 

notice of assignment to take trade debt out of roputed ownership 
must be before a. of b.. 1 

person without notice of a. of b. not protected by the saving cIoum 
in the 95th section of tho Bankruptcy Act, against avoidance of 
unregistered bill of sale. 

executing bill of sale on the evo of bankruptcy on demand in 
accordance with previous agreement, is not an a. of b. 
relation back to a. of b. ; a long established principle of bankruptcy 
law, and now regulated by section 43 of the Bankruptcy Act 

. . ' 

position of the execution creditor defined, under sections 45 and 46 

• of Bankruptcy Act, 1 883 . 

filing of a petition of liquidation uuder tho Bankruptcy Act of 1869 
was an a, of b. 

notice of prio* a. of b. to execution creditor at any time before Ilk 
execution is perfected by sale, invalidates tho execution 
if purchaser had notice of a. of b. it invalidated the sale 
wbaUf purchaser has no notice of a. of b. while execution creditor 

seizure and sale (for ovei £50) of good,'of „ 'tradei- though m a. of 
b. under tho Act ofl869, was not necessarily a void tansaotion* 

lithTtwl S “ 1 ° If 800d faith “d locution credUci 
“u da^ "a.Th ~ t W ^ D0 ^ 

^‘ven^sa,: 1 ; ^ ‘ ° f b ' “ d - of i Jf ' 828 

. 228 , 224 


215 

216 

220 

220 

221 

222 
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ACT OF GOD, ,Al,h 

where estate is determined by, emblements belong to tenant or his 
personal representative. . 

rendering performance of agreement impossible excuses performance 430 
ACT OF PARLIAMENT. (See Statute.) 

ACTIO PERSONALIS MORITUR CUM PERSONA, 


the doctrine considered in relation to action for deceit . . 712—715 

does not apply to an action tor loss, by negligence of lirm of 
solicitors, upon implied contract to exercise care, Blythe v. 
Fladgate, Ch. D.(Stirling, J.) 4 Nov. 1890 . . ( addendum ) 

ACTION, 

remedy by a. for breach of the contract considered . . 500—516 

I. Breaches by the seller, the property not having passed. 

what is the measure of damages (q. v.) . . 500 

special damage.504 

II. Breaches by seller after property Inis passed, 

specific delivery may be ordered .... 509 

damages for conversion.509 

a. for breach of warranty.510 

measure of damages for such breach . . . .511 

III. Breaches by the buyer before the property has passed, 

measure of damages.512 

IV. Breach by the buyer after the property has passed . 513 

V. Effect and mode of exercise of rejection . . . 514 

besides rejecting, buyer may have a right of a. lor 

breach.514 

for deceit, particularly against directors of a company personally, 

for fraudulent misrepresentations. 695—711 

does the a. survive against representatives ! . . . .712 

scmblc, that a statutory right of a. of this nature is given 
under sect. 38 of the Companies Act, 1867 . . .721 


(Sec also Bight of Action.) 

ACTUAL DELIVERY, 

a phrase used to mark the stage where the transit ends, and pre- 

i « < . . . • 


sumably corresponds to ‘ actual receipt ’ (q.v.) . . 295 

ACTUAL RECEIPT, 

required to satisfy the 17th section of the Statute of Frauds . . 276 

is generally prior to, but may follow acceptance . . . .276 

both must concur to satisfy the statute. 276 

what constitutes a. r. 289—304 

in bulky goods, such as timber in the rough upon neutral premises, 
may be constituted by any act showing intention of delivery . 290 

by delivery to the warehouseman of the buyer .... 291 

or where buyer makes carrier his warehouseman .... 291 

generally no actual receipt until transitus ended .... 293 

authority and principle for this.295 

where seller’s warehouseman attorns to buyer .... 296 

by seller becoming bailee of buyer in respect of the goods . 297_303 

distinguished from constructive possession. 454 

recapitulation of heads under which a. r. is treated . . . 454 

criteria of possession (such as to divest possession of vendor) com¬ 
pared with those of a. r. by bu}*er. 455 _ 469 
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PAGE 

ADMIRALTY, 

Court of, formerly the only Court which exercised jurisdiction to 

order sale of the subject-matter.Ill 

ADMISSION, 

in writing of contract distinguished from writing adopted as medium 
of consent to settle the terms.307 

partner has presumed power to make a. so as to bind the iirm. . 623 

but the presumption yields to evidence that the admission 

was false and a fraud on the firm.623 

ADVERTISEMENT, 

for tenders, containing notice that “contractors will havo to sign a 
written contract after acceptance of tender,” no contract until 

such signature.241 

AFFIDAVIT, 


prescribed by Dills of Sale Act, essentials of.177 

cases as to sufficiency of such a.178—180 

AFTER-ACQUIRED PROPERTY, 

mortgage of, may be good as equitable assignment if sufficiently 

specific.61—71 

of company, may be charged generally. 71 74 

AGENCY, 

relation between shipper and consignee in different countries often 


one of a., but is that of seller and buyer as well . 
defined . . 

grounded on concurrent intention. 

capacity of persons to enter into relation of a. 
presumed to be incapable of delegation .... 

but may bo delegated under mandate containing express po 

^legate. 

ratification in regard to u. 

agents distinguished as general and special, meaning of this 
of wife for husband—presumed authority 

reciprocal duties arising out of a.. 

of factors (as understood in English law) 

of auctioneers. 

of brokers for sale. 

insurance . 

• • • • 

stock and share 

• • • 1 , 

of masters of ships . 

of partners. 

of agents for commercial companies and corporations 

qualified a. of promoters. 

(And see Agent.) 


. 349 

. 519 

. 519 

. 520 

. 521 

wer to 

. 522 

522—526 
526—529 
530—534 
. 537 

539—556 
. 557 

558—572 
572—576 
576-616 
617—622 
622—631 
631—644 
640—644 


AGENT, 


person holding himself out as a., so as to induce another to deal 
with him, is treated 03 warranting his authority, 
special a. for sale (commonly called a broker). , ’ | 

under exceptional circumstances master of a ship may bocome’a for 

the owners of the goods carried, and in case of extreme necessity 
to sell them. 

for sale, holding security 011 his own aocouut . 

having money of debtor in his hands, not chargeabio by tue tuisree 

• in bankruptcy for having paid it away under debtor’s orders 

acceptance of offer sent by party’s own a. not complete until d* 


44 

68 

58 

81 

129 

285 


v 
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AGENT —continued 


PAfJE 


where offer sent by post, the post is the a. of party to whom sent . 235 

scats in France, where by rules of post-office the letter is revocable 

under certain conditions. 237 n. 

effect of unauthorised acceptance of offer .... 238, 239 

auctioneer is, until fall of hammer, a. of the vendor alone . . 241 

employer of a. in betting transactions can recover winnings received 250 

if character of a. is changed from forwarding a. into warehouseman 
for purchaser, goods are actually received by him . . .291 

competent to prove by parol evidence that person appearing as 
principal on face of writing is really the a. for another . .319 

but not competent for a., whose name appears on the contract as 
principal, to relieve himself from being sued on it . . . 319 

if contract signed by a. as such, he is primd facie not a parly to the 
contract.320 


if a. signs not expressly in that character, he makes himself a party, 
unless a contrary intention appears from the document . . 322 

person contracting as a. for a principal who has no legal existence, 
or for a foreign constituent who is not proved to have given 
authority to the a. to bind him, renders himself personally liable 322 
intention to sign as a. negatived, where an auctioneer’s clerk signed 

thus,—“ Witness J. N.”.330 

who is an a. lawfully authorised to sign a memorandum of a bargain 

under Statute of Frauds?. 332—335 

to sign memorandum under Statute of Frauds cannot delegate his 

authority.332 

plaintiff on record cannot be treated as a. of defendant to sign 

contract.333 


traveller of wholesale dealer not presumed to be a. of person on 

whom ho calls, to sign contract.333 

auctioneer is a. of both parties to sign memorandum of contract 

made at auction . . *"*.333 

but not a. of bidder to make a contract for him . . . 334 


consignor from abroad may be a. for consignee although the relation 

of buyer and seller exists as well. 349, 470 

in order to make appropriation by foreign shipper conditional on 
acceptance of drafts by buyer, he ought to send the bill of lading 
to an a. of his own, who should deliver it to the buyer requesting 
his acceptance of the bill of exchange, in which case the appro¬ 
priation would be conditional. 366, 374 ct seq . 

common earner to whom goods sold are delivered is a. of the buyer 392 
but if seller has contracted to deliver at a certain place, the carrier 
to that place is the a. of the seller and not of the buyer . . 392 

receiving uncertain order is entitled to the benefit of the construc¬ 
tion bond fide adopted by him.413, 556 

special contract under which trader having on his premises for sale 
goods sent by manufacturer was held to have received them as a. 436 

for sale whether authorised to give a warranty, depends on usage . 442 

delivery of goods to buyer’s a., whether a warehouseman or a for¬ 
warding a., transfers the possession to buyer and divests the 
seller............ 456 

in shipment, if the jus dispunendi is reserved, the shipmaster's 
character as a. for the buyer, is kept in suspense likewise . . 457 

goods in transitu (where question of stoppage in transitu arises) are 
necessarily in the hands of an a. for the buyer . 


472 
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472 


473 


473 
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AG ENT— continued. 

goods delivered on buyer’s own ship arc not in transitu. For, unless 
the shipper has reserved the jus disponendi (in which case cadit 
quoeslio since he retains possession by the master as his a.) they 
are delivered to the master as the servant (not the a.) of the 
owner and are at home in his hands . . . . . 472 

goods delivered on a ship chartered by the buyer on a mere contract 
of carriage , or to a shipping a. of the buyer, are in transitu . 472 

the character of the a. who holds the goods for the buyer, i.c. 
whether he is acting in the capacity of carrier or warehouseman, 
is the criterion of whether the goods are in transitu . . . 473 

critical cases as to transitus are those where the goods, intended for 
a market elsewhere arc for the moment stationary in the hands of 
the a. ; and the question is whether the goods are in the hands of 
the a. at a stage of their journey, or are waiting further orders 
from the buyer to set them again in motion .... 473 

decisions illustrating this criterion. 473—482 

in what circumstances is transitus ended, although the goods are 

still physically in the hands of the forwarding a. . . 482 484 

relation between principal and a. grounded on intention. . . 519 

capacity of a. to incur obligations is the same as in other cases 

of contract ... 520 

but in order to bind principal it is only necessary that the a. is 

capable of acting in fact.. 

not presumed to be empowered to delegate agency .... 521 
but may be so empowered by the express terms of the mandat© . 522 
ratification is the concurrence of intention of the principal after tho 

act, with that of the a. . . ... 

meaning of the expressions general a. uud special a. . . 526_529 

various important and extensive classes of agents enumerated . 529 

presumptions as to wife’s authority as a. for her husband . 530_534 

bound to executo his mandate faithfully, and with reosonablo care . 637 

entitled to bo supplied with funds to meet liabilities, and to bo paid 
his commission. 638 

must account for any further profit which he may handle in respect 

of the transaction. . 

Particular classes of agents:— 

1. Factor : 

a general a. having authority to sell, and having possession 
or control of bulk. . 

his presumed authority by usage . 540—543 

by tho Factors Acts . . 543—565 

duties of consignor as a. ... 

2. Auctioneer:.* gg* 

has possession and a lieu.* * kk 9 

his implied authority ... ’ Kl -- 

3. Broker: . . . . JZ 

broker for sale.! 558-572 

his functions described.[ 658-560 

presumed authority to contraot according to usage 560 561 

usual mode of contracting described and considered 56l’ 572 
insurance broker. ^ 

his general authority.. 

certain usages discussed * 

stock an,! broker . ' ' / ' 


520 

521 

521 

522 

522 


538 


538 


. 639 

540—543 
543—555 
. 555 

. 557 

. 657 

. 557 

. 558 

568—572 
558—560 

560, 561 

561, 572 
672—576 

- 573 

573—576 

576- 5SS 
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618 

622- 

• 

622- 


631 


610 


AGENT— continued. 

has implied authority to contract according to the usage 

of the Stock Exchange. 

nature of the contract according to the usage of the 
London Stock Exchange (g. v.) } and decisions of the 
courts respecting that usage .... 577 

4. Master of ship.. 

his authority as a. for the shipowner to pledge his credit 

for necessaries. 

in certain cases of emergency may act as a. for the owners 

of the goods carried. 

his duty in such cases. 

5. Partner. 

every member of partnership (q. v.) is its general a. 
powers incident to partnerships generally . 
powers restricted in particular classes of business 
acts which partner, in general, has no power to do 
agents of commercial companies and corporations 

directors . 

promoters are not agents to bind the company . 
are agents as between themselves and the company, so as 
to be accountable for secret profits . . 643, 656 

representation of authority by agent, effect of 
for sale must not be himself the purchaser 

fraud of the a. acting for and for the benefit of the principal and 
within the scope of his authority, may be imputed to the 
principal to the effect of obtaining restitution 
not so when a. is acting fraudulently for his own ends . 
AGISTMENT, 

cattle taken in for, exempt from distress .... 

custom of, held notorious. 

AGREEMENT, 

to assign upon request, effect of. 

antecedent a. will not support bill ol sale it purposely postpone 
until debtor’s circumstances become hopeless 
(And see Contract.) 

ALIEN ENEMY, 

incapable of contracting ....... 

sale to, is illegal. 

ALLOTMENT, 

mere entry by company of a. in their own books is not a contract 
of shares is an acceptance of the offer to take shares, and when 
posted completes contract, although letter miscarries . 
directors of company have no power to delegate function of a. 
ALTERING, 

the condition of the goods not necessarily acceptance, unless there 

is the intention to act as owner. 

the destination of goods, evidence of acceptance as well as actual 
receipt for the purpose of the Statute of Frauds . . . 283 

scmblc that this was a comlitional acceptance, the condition 
being that the goods turned out equal to sample, which in 
fact they did. 

AMBIGUITY, 

in written contract ns to whether a statement is intended to be a 
warranty, lets in parol evidence of the intention . 


I 


I'AOE 


576 


-616 

-622 

617 

618 
-622 
-630 
622 

627 

628 
630 
636 
634 
643 

666 

648 

655 


683 

684 

114 

150 

78 

126 


23 

251 

235 

236 
521 


283 

296 


286 


439 
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AMERICAN 

railway share certificates whether negotiable.92 

railway company certificates transmissible “only on the surrender 

of this certificate ”.96 

ANCHORS, 

sale of untested a. above certain weight prohibited by statute . 256 

ANNEXATION, 

by nails or screws sufficient to convert a chattel into land . . 12 

except as to tenant’s fixtures.13, 14 

ANNEXED 


papers form parts of one note or memorandum for purposes of 
Statute of Frauds .. 

ANNUITY, 

payable out of future profits of solicitor’s business may be validly 
given as the consideration for the sale of goodwill . 

ANTECEDENT AGREEMENT, 

will not support bill of sale if purposely postponed until debtor’s 
circumstances become hopeless ....... 

embodying conditions of sale, whereby a bid at an auction is not to 
be recalled, may raise implied promise not to rocall bid, and a 
consideration sufficient to make such promiso binding , . 

ANTECEDENT PROMISE, 

not to avail himself of equities, can it avail to holder of instrument 
of obligation 7. 

APPARENT POSSESSION, 

definition of, under Bills of Sale Act .... 
goods in a. p. of bankrupt, subject to the Act 
distinguished from reputod ownership .... 

cases as to meaning of. 

construed with regard to the general scope of the Act . 

(And see Bills of Sale Act.) 

APPROPRIATION, 

where the same act operates both as an o. and as a transfer of 
possession, and the intention to make the appropriation con¬ 
ditional is proved, the trausfer of possession as well as the pro¬ 
perty will only tako effect subject to the condition 

ARBITRATION, 

submission to, not presumed to be within the authority of one 
partner on behalf of the firm. 

ARCHITECTURAL PLAN, 

thing forming part of, becomes part of tho land .... 

ARTICLES OF ASSOCIATION, 

if in existence at tho time of application for shares, applicant is 
fixed with knowledge of their contents ; if not, it is his duty to 
ascertain the contents at the earliest opportunity 

ARTIFICIAL TEETH, 

contract to supply, on executory contract for sale; and (completion 

becoming impossible by death) executors not bound to pay the 
contract price.' 

AS SOON AS POSSIBLE, 

in reference to delivery, construed with regard to the ability of the 
seller under the circumstancos known to both parties . 


309 


250 


126 


242 


91 

. 169 

. 174 

160—163 
. 160 
. 161 


455 
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ASCERTAINMENT OF THE PRICE, 

where something is to be done by seller, or by both parties con¬ 
currently, fora, of p., the intention is presumed that this is a 
condition precedent for the transfer of the property . 
secus where to be done by buyer only, for his own satisfactiou 
presumption yields to clear indication of contrary intention . 

ASSENT 

of buyer to an appropriation of goods by seller, to contract for sale 
of goods in generc , is conclusive of the appropriation . 

ASS I GNAT US UTITUR JURE AUCTORIS, 

applies to the sub-purchaser where there is an unexecuted contract 
capable of being rescinded on the ground of fraud 

ASSIGNEE, 

of a Scotch bond, although entitled to sue at law in his own name, 

has no better title than his cedent. 

of policy of assurance, under 30 k 31 V., c. 144, is in same position 
having light to sue under Judicature Acts, is in the same position . 
ASSIGNMENT. (See also Bjuitablc Assignment.) 

of goods in hands of bailee completed by notice to bailee 

upon request, agreement to execute. 

of property generally for a past debt is an act of bankruptcy . 125- 

of personal chattels, is a bill of sale under Bills of Sale Act 

for benefit of creditors, is not ...... 

of salary or emoluments belonging to public office illegal 

of the subject-matter of the suit Ig xcay of security for costs is 

lawful. 

surety paying the debt of another is entitled bv Mercantile Law 
Amendment Act (19 k 20 V., c. 97) to a. of the securities held 
by the creditor ; therefore, semblc that surety for buyer paying 
the debt would be entitled to the benefit of the vendor’s right to 

stop in transitu . 

ASSIGNS BY INDORSEMENT, 

usual form of a “warrant” states that the goods are deliverable to 102- 
ASSURANCE. (See Life Assurance, Policy of Assurance.) 

ATTESTATION OF BILL OF SALE, 

prescribed by sec. 10 of Bills of Sale Act, 1878 .... 

where it states that bill of sale has been explained to the grantors, 
the statute is satisfied, though no explanation has been made in 

fact. 

ATTESTING WITNESS, 

of bill of sale, under Bills of Sale Act, must be described in attesta¬ 
tion and affidavit. 

cases as to sufficiency of description of.178- 

ATTORNEY. (See Solicitor.) 

ATTORNMENT, 

of warehousemen to indorsee of warrant, or delivery order, is the 
criterion of the relation of bailor and bailee being constituted 

between them. 

under Bills of Sale Act, 1878, not good, unless registered under the 
Bills of Sale Act ; except where the mortgagee, being in posses¬ 
sion, has demised to the mortgagee or his tenant, at a fair rent 

115 > 

of warehouseman to buyer, with consent of vendor, the criterion of 
actual receipt, within the Statute of Frauds .... 
and of complete transfer of possession. 
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ATTORNMENT— continued. 

of warehouseman necessarily implied by the delivery of part of a 
parcel of goods, with the intention of at once delivering the 

wh °le. 

of warehouseman of less importance, since the Factors Act, 1877, 
than previously. 

ATTORNMENT CLAUSE, 

in mortgage deed is good, provided the amount attorned for is not 
more than a fair rent 

# •*••••• 
m a mortgage by a distress for a sham rent, is a fraud on the bank- 
rupt law. 

AUCTION, 

bid at a. is a mere offer, and may be retracted before the fall of the 

hammer. .... 241, 334 


115 


172 


274 

395 


Statute of Frauds applies to sales by a. . 
each bid on which hammer falls is a separate contract 
AUCTIONEER, 

acting as agent in ordinary course of business not liable for con 

V6rsion . 

goods delivered to, privileged from distress. 

the statutory exemption from distress, in caso of goods delivered 
to a. for sale, applies only to goods on the premises of the a. 
until bargain is struck is agent of the vendor nlouo 
signature by clerk of a. thus “ Witness, J. N.” held not * to be 
with intention to sign as agent .. 

has authority to sign memorandum of the bargain struck by tiio bid 
and fall of the hammer. 

clerk of a. may be authorised to sign by a nod from the bidder 
authority of a. to sign memorandum may be rebutted by evidence of 
a special contract between the bidder and the vendors. 
has no authority from bidder to make a contract for him 
authority of a. at cn end when public salo is over . 
has no implied power to delegate his business 
is an agent for the public sale of property .... 
is agent for seller alone until fall of hammer, afterwards is agent for 
both, to bind the bargain under Statute of Frauds 
has possession of the goods.[ 

has implied power to receive payment for the goods ' 
but not to take a bill of exchange in payment 
qtcare, whether he has any implied authority to warrant, 
not negligence on his part to accept dishonoured cheque 

AUTHORITY, 

is presumed for holder of bill of exchange, drawn in blank, to nil 
up his own name as drawee . 

no implied a. in either carrier or warehouseman to accept goods 

nor for master of ship chartered by purchaser. 

to sign memorandum of bargain under Statute of Frauds 

implied when agent is authorised to make a contraot 
cannot be delegated . . . v 

implied by bid at auction . ’ , [ [ 

to auctioneer to make a contract not implied . 

of wife to bind her husband by purchases upon credit considered bv 
the C. A., in Delenham v. Mellon, 5 Q. B. D. . . , 53o _ 534 


64 

113 

116 

241 

330 

333 

334 

334 

334 

335 
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AUTHORITY— continued. 

person holding himself out as agent warrants his a. 

measure of damages in such cases . ... 

factor has implied a. to receive purchase-money 

to sell on usual credit. 

and to insure. 

but not to accept hills, so as to make principal liable . 
auctioneer has implied a. to receive cash payment . 
but not to take a bill of exchange in payment 

quccrc , whether he has a. to warrant. 

broker for sale not presumed to have a. to contract in his own name 

or to receive the price. 

broker for sale has presumed a. to make contract according to the 

usage of the particular trade. 

presumed a. of insurance brokers. 

stockbrokers on the London Stock Exchange ( q . v .) have presumed 
authority to contract according to the usage of that body . 


presumed a. of master of ship (q. v.) 

• 

. 617 

presumed a. of partner (q. r>.) 

• 

• • • • 

generally. 

• 

. 622 

in commercial partnership (q. v .) 

• 

. 624 

of partners in mining company . 

# 

• • • • 

in case of a firm of solicitors 

• 

• t • • 

as such, have no p. a. to receive 

money for investment 


generally. 

acts for which, generally, no p. a. 
representation of, by agent, effect of 
BAILEE, 

infant may bo b. of goods under Larceny Act . 
generally estopped from denying bailor’s title . 
assignment of goods, in hands of b. completed by notice lo the b. . 
relation of b. and bailor not constituted between warehouseman and 
indorsee of dock warrant until the former has attorned 
arrangements by which seller becomes bailee of purchaser, so that 
goods remaining in seller’s custody are actually received by buyer, 

requires unequivocal evidence to support it. 

where buyer is already in possession of goods as b., the conditions of 
acceptance and actual receipt arc satisfied by his taking to them 

as his own. 

where goods aro shipped and a bill of lading is taken for them, the 
delivery is to the captain as b. for the person indicated in the bill 

of lading. 355,308,371, 

where goods are delivered to a carrier or forwarding agent by land, 
to be conveyed to buyer, the carrier is b. for the buyer 
delivery of chattel to buyer as b., for a special purpose, does not put 

an end to vendor’s rights. 

BAILOR, 

represents himself to bailee as having the property 
BAKER, 

party mentioned in memorandum of bargain for sale of flour shown 
to be a b. sufficient to identify him ns buyer .... 

BANK, 

by closing its doors, declares insolvency, and where the bank is a 
company, that is the time when the status of membership is 
irrevocably fixed .. 
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BANK DIRECTORS, 

issuing false reports, what are the criteria of civil and criminal 

liability respectively!.711,716—720 

BANK NOTES, 

are negociable .......... 

BANKERS, 

implied notice to, of limited authority of customer depositing 
securities {Sheffield v. London Joint Slock Bank ).... 
BANKING COMPANIES, 

contracts for sale of shares in, void by Leeman’s Act (30 V., c. 

29) unless numbered. 

BANKRUPT— 

where he is allowed by his trustee to go on trading, new creditors 

entitled to be paid out of new assets. 

BANKRUPTCY, 

trustee in b. (generally) takes subject to the equities affecting the 
bankrupt . 

right to distress restricted to 12 months’ rent accrued before b. 
questions of competition of title upon b. .... 118 232 

Acts of b. (See Act of Bankruptcy.) .123—130 

where proceedings in b. are imminent, an agreement tending to 
defeat creditors is void, both against creditors and contracting 
party. 

agreement that something Avhich is the property of the debtor at 
time of b. shall upon b. become the property of somebody else, is 
fraudulent and void. 

fraudulent preferences (q. v .) in b.130—136 

reputed ownership (q. v .) in b.136—156 

Bills of Sale Act avoids unregistered bills of sale, as against 
trustee in b. 

criterion of time (in the Bills of Sale Act of 1878) is the time of filing 

the petition for bankruptcy or liquidation . 

and this has been construed to mean the commission of an act of 
bankruptcy, to which the title of the trustee can relate back 
and without regard to notice of the act of bankruptcy 
relation back, a long established doctrine in b. 
now regulated by s. 43 of the Bankruptcy Act, 1883 
cases as to the principle of relation back 
section 87 of Bankruptcy Act, 1869, and cases on it 
how far rules of b. applied to liquidation of companies, 
section 10 of Judicature Act, 1875 
agreement contrary to policy of b. law is void 
effect of fraud in case of discharge on b. 

BARGAIN AND SALE, * 

meaning of. 

passes the property, although vendor has offered to sell to a* third 
party, who accepts after the bargain and sale, without notice of it 

and without notice of recall of tho offer .... * 

when property is intended to be transferred at once, the transaction 
, is a b. and s. f • 

“^^ain^d^ 880 ^ 011 be b ‘ and S *’ goods must be a P ec ically 387 

an agreement for sale of specific goods is, primd facie, a b. and s 

pr rit“i, by b - “ d s - not v 


. 219 

&c., under 


173 

174 

163 

163 

215 

215 

220 

-225 

225 

252 

722 


234 


338 
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BARGAIN AND SALE— continued. 

where there is a b. and s. of specific goods, the obligation of buyer is 

to pay the price in cash immediately. 394 

BARGE, 

bought from builder, held to imply warranty of fitness for use 
generally as a b., but not fitness for a particular object not men¬ 
tioned in the contract.. 

BETTING, 

not illegal by statute 8 and 9 V., c. 109, s. 11, and, therefore, 

■ money recoverable from partner or agent to whom bets have been 
paid .259 

BETTING BY AGENT, 

legal relations resulting from.259 


BILL OF EXCHANGE 

cases in which, alleged to have been specifically appropriated . . 77 

during currency, is negociable.87 

vitiated by material alteration.87n. 

blank in name of drawer is practically negociable, unless holder, 
before filling up the blank, discovers that ho has no authority 
from the acceptor to do so . . . . . . . . 98 

holder of overdue b. of e. can confer on assignee right to sue in his 

own name, but gives no better title than he had himself . . 99 

acceptance of b. of e. may be made condition of appropriation of 

poods under bills of lading.352 

sold by shippers, at New Orleans, with bills of lading attached, 

creates special property in the goods in the holders . . . 357 

acceptance of b. of e. requested by shipper abroad, who sends b/l 
direct to buyer, not a condition precedent for transfer of the 
property ; sccus if b/l sent to shipper’s agent in this country . 360, 365 

where contract is for oil to be shipped, f. o. b., to be paid for on 
delivery to the defendants of the bill of lading by b. of e. to be 
accepted by the defendants, payable 3 ms. after date, and to be dated 
on the day of shipment of the oil, it was executed by placing the oil 
on board, baking bill of lading to shipper’s order, and immediately 

indorsing it to buyer.. 

where goods are sold to be paid for by b. of e., the giving of the bill 

operates as a payment, defeasible in case of bill being dishonoured 394 
when sold is impliedly described as a genuine b. of e., drawn, ac¬ 
cepted and indorsed according to its purport .... 424 

is a form of credit.. 

when seller has elected to take b. of e. instead of cash, for the sake 
of saving the discount, held to be payment to all intents and 

purposes.. 

when given in payment of the price, and dishonoured, must be 

accounted for by buyer bringing an action for the price . . 513 

factor has no implied authority, as such, to accept or indorse bill of 
exchange so as to charge his principal with the liability . . 542 

to draw, accept, and indorse b. of e., within the presumed power of 

a partner in a commercial firm (q. v.) .624 

if partnership dissolved, during the currency of a b. of e., payable 
to order of the firm, the partnership is not dissolved as to that 
bill, so as to recall the authority of a partner to indorse it in the 
name of the firm 


624 
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BILL OF EXCHANGE— continued. 

qiuere, when the name of the firm is that of any of the individuals 
comprising it, what is the presumption as to the intention of a 
signature in that name to a bill of exchange t 
to draw and accept b. of e. not presumed to be within authority 
of partner in a business where outgoings are usually provided for 

by cash payments, as in a mining company, on the cost-book 
principle. 

or in a firm of solicitors 

*••••• • 

BILL OF LADING, 

described ..... 

signature of master (by 18 & 19 V., c. Ill, s. 3) conclusive against 
him as to fact of goods being on board, but not against shipowner 
in what sense b. of 1. is the symbol of property .... 
transfers the legal property if indorsed with that intention . 

right of suing on b. of 1. transferred likewise by 18 & 19 V., c. Ill 
s. 1.' > . ’ * 

indorsement of b. of 1. for valuable consideration, &c. . 

is “ document of title ” under the Factors Acts 

indorsed by way of mortgage leaves rights, subject to the mortgage’ 
as they were. 

excluded from definition of a “ bill of sale ” under the Bills of 
Sale Act. 

captain’s signature to b. of 1. completes act of shipment 

it is intention of shipper, not form of b. of 1., that determines the 
legal effect of sliipment ... 

sent indorsed to consignee is evidence of intention that property 

should pass at once. 350 

sent unindorsed may, urith other circumstances, be ovidence of* such 
intention . 

signed to order of vendee contrary to intention of shipper, who on 

putting goods on board tendered to mate a receipt in his own 
name, held not to pass the property 

indorsed, sent to seller's own agent, an indication of thointention to 
reserve the jus dispojicndi . 

the inton h ' on is «»t goods delivered on board a ship am 
delivered to the captain as bailee for the person indicated by the 

bU d,'L S l hiPFer /T at 7 ad tek “ b ' of '• *<> his own order, and immf 5 ' 

.’ ndoKed t0 c °nsignee, intention presumed the 
same as if taken in name of consignee at once . . S56 861 

buveriso^ ? 1 againSt faCt ° f 6 °° ds bei "S P lQCe * ^ boanl ’ 
buyer’s own ship, a question of intention for a jury . 

taken by seller to his own order and then indorsed by him for value" 
effects intention to reserve jus disponendi . oL 

Xrer i° f Tn ^ 0Wn and horsed to pur ' 

Ld“See “ g6 . ^ priC ° CreatcS s P coial hr 

fr ° n ‘ abr ° ad t0 “™*a»t, who "is requested to 'accenf' 
if ? oes . 1 ? ot raue presumption of such intention . S fll 

^V“- S ? 1PP6r '‘" ,am8 for collatoral Purpose not inconsistent ’ 
with the intention to pass the property at once the rrrimA r • 

Resumption arising from **£ % (Z 

. 364, 

3 s 2 
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BILL OF LADING—<wi<imh«7. 

if sent direct from seller to buyer both in this country, presumption 

arising from b. of 1. easily rebutted. 364, 375 

sent by seller abroad to his agent in this country, and sent by the 
latter to buyer in letter requesting acceptance of bill of exchange, 
intention is that acceptance of the bill of exchange is a condition 

precedent of property passing with the b. of 1. . . 366—371, 374 

signed after sailing of ship, for rice on board, where there was a con¬ 
tract lor purchase of a cargo of rice to be shipped on board that 
ship, held not to give insurable interest to purchaser . . . 377 

special contract for sale of cargo as it stands—the quantity to be 
taken from the b. of 1.’’ construed to oblige the buyer to pay 
according to quantity named in b. of 1., although the quantity on 

board turned out largely deficient.413 

quarc, whether time of signature of b. of 1. is material in determin¬ 
ing whether goods are “shipped” within the stipulated period 425—429 
seller shipping goods, even on board buyer’s own ship, may reserve 
jus (lisj)onendi by taking bill of lading in his own name, and if 
he does so he reserves the possession likewise . . . .456 

indorsement and delivery of b. ofl. with intention to transfer the 
property immediately transfers the possession as well . . . 457 

remains in force as an instrument capable of at once transferring the 
property and possession, until delivery of the possession has been 
made to a person having right under the b. of 1. to receive it . 458 

where drawn in set, indorsement of any one of the set with the 
intention to transfer the property, gives a complete title . . 458 

queers whether master of ship exonerated by delivery to holder of 

any one of the set properly indorsed.461 

now decided by House of Lords that lie is so exonerated . . 461, 462 

the indorsement and delivery of b. of 1. with the intention of con¬ 
ferring a property (general or special) on a bond fide purchaser for 
value defeats the vendor's right of stoppage in transitu to the 
extent necessary to give effect to that intention .... 492 

vendor who had reserved the jus disponciuli by the b. ofl. could 
not before the Factors Act, 1877, use the document so as to defeat 
the rights of his vendee ; now by the 8th section of the Act of 18S9 
can give a good title to a person who lias no notice of the sale . 497, 551 
is a document of title as defined by the Factors Acts . . . 553 

BILL OF PARCELS, 

quaere, whether incorporated by reference in a letter saying “ what 

time we shall send a part of your order " .313 

headed with printed name, a signature by the person issuing it . 330 

BILL OF SALE (OF PERSONAL CHATTELS), 

assigning mill and machinery, &c., and all machinery which should 
be subsequently brought into the mill (Holroyd v. Marshall) . 61 

assigning personal effects generally (Bclding v. Read) ... 63 

assigning stock in trade, farming stock, &c.63—71 

when given by way of mortgage, possession of debtor not fraud 

under st. of Eliz.121 

will not be supported by antecedent agreement if purposely post¬ 
poned until debtor’s circumstances become hopeless . . . 126 

how registration of b. of s. affects reputed ownership . . . 145 

definition of Bill of Sale under the former Act (of 1854) . . . 158 

apparent possession by holder of b. of s..160 

cases as to apparent possession.160—163 
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. 177 

177—180 
. 182 
184—214 
. 202 


436 


BILL OF SALE— continued. 

agreement to execute b. of s. on request.163 

if execution of b. of s. purposely postponed until the circumstances 

of the debtor become hopeless it is a fraud.163 

giving and taking of new b. of s. evidence of intention to cancel 

the former one.164 

device of successive bills guarded against by Act of 1878 . . 165 

document relied on as equitable assignment must be registered as a 

t>. of s.165 

avoidance of b. of s. by Act of 1854, avoided it altogether . . 165 

definition of b. of s. by the Act of 1878 . 167 

avoidance of unregistered b. of s. under Act of 1878 . . . 173 

cases as to consideration for b. of s..174—176 

requirements as to registration of b. of s.176 

priority of bills of s. inter sc according to date of registration . 177 

cases as to requirements of registration being satisfied . . 177_180 

decisions applying to b. of s. generally.182 

Act of 1882 and decisions under same.184—214 

can the transaction be sustained although b. of s. is void ? . . 202 

effect of assignment by b. of s. of stock-in-trade under a proviso 

for use in course of business until default. 436 

annulled by reason of a provision giving power “ to sell by private 
treaty or public auction on or off the premises ” (Bourne v. Wall, 

Q. B. D., 13 April, 1891. L. T. vol. 90, p. 448) . . (addendum) 

an agreement for a marriage settlement excluded from the definition 
of b. of s. in s. 4 of the Act of 1878 (Wenman v. Lyon, C. A. 

(affirming Q. B. D.), 28 May, 1891). (addendum) 

where a verbal agreement to pledge was accompanied by a delivery 
order, held that the delivery order was not a b. of s. within the 
Acts (Qidgg v. National Guardian Assurance Co., Ch. D., Keke- 

wich, J., June 9, 1891, L. T., vol. 91, p. 126 ) . . . (addendum) 

a person having only an equity of redemption in goods may be the 
true owner under s. 5 of the Act of 1878 (Thomas v. Searlcs, 

C. A. from Q. B. D., 25 June, 1891) .... (addendum) 

BILLS OF SALE ACTS, 

(1878, 41 & 42 V., c. 31, and 1882, 45 & 46 V., c. 43) 
by section 4 “ personal chattels ” includes, under certain condi¬ 
tions, fixtures and growing crops.17 21 

exception to rule that trustee in bankruptcy takes subject to the 
equities affecting the bankrupt.' ^ ^ 

makes agreement to assign “ upon request,” of less importance than 
formerly. . 

liquidator of company not within the protection of the Act . . no 

mortgage with clause of attornment must be registered under the 
Act except when the mortgagee being in possession has demised 

to the mortgagor at a fair rent .... 


79 

110 


questions under the Acts .... 
Act of 1864, preamble, &c. . 

7th section (interpretation of terms) 
cases upon the Act 
Act of 1878, and cases thereon 

various decisions under 

Act of 1882 .. 

cases under . 


. 116 
118, 156—214 

. 157 

. 158 

. 159—167 

• 167—183 

. 183 

. 184—188 

« 188—202 









742 


INDEX. 


BLANK, 

in name ot drawer of bill presumably gives authority to holder 
to fill up the blank 

BLANK CHEQUE, . 

effect of negligence in filling up 
BOILER. 

is fixed machinery and part of land 

BOLT AND NUT, . 

things fixed by, are part of land (Longbottom v. Bern/) 

BONA FIDE— ’ 

transferee for value of negotiable instrument 

exempted from being obliged to restore the property under the 
Larceny Act. 

privilege of such transferee generally. 

holder of indorsed bill of lading 

n •••••» 

antecedent agreement may support an instrument which jrrimd 
facie is an assignment of a man’s whole property for a past debt; 
but burden of proof lies on assignee ...... 

where through b.f mistake of fact one party is assenting to a 
different proposition from the other, there is no contract 
partnership, sale of good-will, or agency transaction regarding pro¬ 
fessional emoluments, exempted from the rule against traffic in 
offices. 

sale of good-will by representatives of solicitor not within mischief 
of statute against profits of solicitor being shared by unqualified 
person. 

sale of good-will of professional business sustained on grounds of 
expediency outweighing mischief of recommendation on grounds 

of private interest. 

agency arrangements similarly justified. 

charge or lien over property, irrespective of bankruptcy, distin¬ 
guished from agreement that property of one shall become upon 

bankruptcy the property of another. 

indorsee of bill of lading for value acquires the property freed from 
the vendor’s right to stop in transitu . . . 

conditions of bona fielcs required for this purpose . 
knowledge by indorsee of the insolvency negatives the bona fidcs 
person taking transfers of a “ document of title ” from vendee b.f , 
and for valuable consideration, is protected against vendor’s 
lien or right to stop in transitu by Factors Act . . . 498 , 

lis pendens at the time of winding up a company, for rescission of 
the contract to take shares, admits an application to rectify the 

register as made in time. 

BONDED WAREHOUSE, 

by notorious custom of wine and spirit trade goods are left in b. w. 
of seller until required. 

goods sold by spirit merchant, and kept in b. w., entered in name of 
the purchaser, held actually received by him within Statute of 

FrailJ s. 

BONDS OF COMPANY, 

containing charge over “undertaking” or over “property and 
effects” 

BONDS TO BEARER OF FOREIGN GOVERNMENTS, 

are negociablo under certain conditions. 

are not goods, wares, and merchandizes within the Statute of Frauds 
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BORROW MONEY, 

directors of building society holding out their secretary as having 
power to b. m. on behalf of the society ; held bound by their 
representation ; but the transaction being ultra vires of the 
society, the society not held bound . . . . . .519 

power to b. m. for partnership purposes, presumed within the 
authority of partner in a commercial firm ..... 627 

but not power to b. m. for the purpose of applying the capital to 

be paid by the partner assuming to exercise the power . . 627 

power to b. m. not presumed in partners of mining company on 

the cost-book principle.628 

or in a firm of solicitors . ..629 

incorporated company expressly empowered to b. m. by instruments 
of a prescribed description cannot be bound for money borrowed 

by instruments of a different description.633 

BOTTLES, 


oil of peppermint, placed in b. sent by purchaser, an appropriation, 

under a contract for purchase in gcucrc . 

BOUGHT AND SOLD NOTES, 

where the only evidence of a contract, and there is a variance 

between them, no contract. 

extrinsic evidence applicable to explain description so as to show a 

variance. 

their nature and effect considered . 

various forms. 

first and complete form 

a second form. 

difference, in effect, between these forms 

a third form. 

its effect. 

supposed case illustrating its use . 
object and function of b. and s. notes . 
effect of a variance between the b. and s. notes 
BREACH, 

at the outset by one party to perform contract for sale of goods to 
be delivered by successive deliveries, said to absolve the other, 
and give him immediate right of action for total breach 
question as to the soundness of this opinion considered 

and reasons considered. 

remedies for b. of the contract , 

breach by seller before passing of tho property 

after passing of the property 
by buyer before passing the property 
after passing the property . 
rejection of the goods. 

BREWER’S LEASE, 

clause that landlord may distrain for price of goods sold in a bill of 
sale. 

BRICKS, . 

sale of, under statutable size, void 
BROKER, ’ 

for disposing of goods without authority when acting 
is a special agent for sale of goods .... 


381 


242 


. 324 

562—569 
. 563 

. 563 

. 563 

. 563 

. 564 

. 564 

. 665 

. 566 

. 567 


. 396 

896—410 
406, 407 
500—516 
500—509 
509—612 
612, 513 
. 513 

514—516 


172 


266 


54 

55 
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BROKER— continued. 


page 


contract by b. selling without a licence, void because penalty 

imposed for each offence ..256 

employed by client to speculate on the Stock Exchange can recover 
against client in action lor indemnity and for his commission . 258 

purchasing without disclosing principal, although signing contract 
as b., may, by usage of the particular trade, be liable to be sued 

on the contract.320 

has no implied power to delegate his business . . . .521 

iraudulently obtaining possession of the “ documents of title” and 
dealing with the goods under pretence of a non-existent agency, 
cannot give a title to a purchaser by means of the Factors 

Acts.545, 553 

classes of b. specially dealt with in part viii. of this work :— 

Brokers for sale (q. v.) . 558—572 

Insurance brokers [q. v.) . 572—576 

Mock brokers {q. v.) . 576—616 


BROKERS FOR SALE, 

their functions. 

not usually intrusted with possession of the goods or documents 

giving control over them. 

nor authorised to contract in their own name. 

how described in Blackburn on Sale ...... 

discretion allowed to them ....... 

how lar can the same broker act for both parties . 

in exercising discretion as to price can only be 
vendor’s agent ....... 

may act for both in seeing that the contract is 

made binding .. 

if broker takes an interest in the purchase, must disclose to vendor 
the exact nature of that interest ...... 

presumed to be authorized to act according to fair usage of market 
usage cannot sanction b. for s. in acting as principal purchaser 
books and notes used by b. for s. as described in Blackburn on Sale 
various forms of bought and sold notes .... 

first and second forms and their effect 

a third form and its effect. 

illustration of case of last mentioned form 
objects and function of the bought and sold notes 
effect of a variance between the notes . . . . . 

entry in book. 

is not the contract. 

qiuerc , is it evidence of the contract 

semblc that it is useless as evidence . 
but, the contract being proved aliunde, 
may satisfy the Statute of Frauds. 
their commission generally earned by making of the contract. 


558 

558 

558 

559 
559 

559 

560 
560 

560 

560 

561 

562 

563 

563 

564 

565 

566 

567 
569 

569 

570 

571 

571 

572 


BUILDING CONTRACT, 

sometimes accompanied by equitable assignment of contractor’s 

plant, kc .. 74 

whereby on builder’s default landowner might re-enter, and that on 
such re-entry all materials on the premises should be forfeited, 
not a bill of sale within the Bills of Sale Act, because, though a 
licence to take possession, it was not in security of a debt . . 171 
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BUILDING SOCIETY, 

not having borrowing powers, implied prohibition arises . . 257 

not bound by their secretary borrowing money on behalf of the 
society, the transaction being ultra vires ; but the directors hold¬ 
ing out the secretary as having power liable . . . .519 

see also Cross v. Fisher , Q. B. D. (Mathew, J.) 6 June, 1891, L. T., 

vol. 91, p. 127.( addendum ) 

BURDEN OF PROOF, 

of bonafidca , as well as of the fact, lies upon persons setting up a 
prior agreement to support an assignment of a man’s whole 

property for a past consideration. 

of an occupation of the grantor and attesting witnesses to bill of 
sale registered under the Bills of Sale Act, said to lie upon person 
impeaching the bill; but semble that there is no foundation for 
this . . ... . . . . . . 179, n. 

of fairness of transaction is imposed on party who is under a 

fiduciary relation.. 

BUTTER, 

sale of in firkins not branded according to statute .... 256 

BUYER, 

breaches by b. before passing of the property . . . . 512,513 

after passing of the property.513 

BUYER AND SELLER, 

must not be left to extrinsic evidence to show which is b. and which 
is s. of the parties named on a document relied on as a memoran¬ 
dum of the bargain under the Statute of Frauds .... 
use of extrinsic evidence to explain the memorandum so as to show 

who is b. and who is s. 

BUYER INSOLVENT. (See Insolvency of Buyer.) 

CADETSHIP, 

a person receiving money for nomination to c. in H. E. I. C. S. held 
liable to an indictment. 

CALL, 

upon shares intervening between contract for sale of shares and 
execution of transfer, does not relieve the seller from liability, 
being only the conversion of a liability into a debt 
CANALETTI, 

statement in catalogue of picture as “ C.” held a warranty 
CANTABIT VACUUS CORAM LATRONE, * 

{videlicet a vice-chancellor), a reason for fixing the liability at once 
on the real purchaser of shares. (Castellan v. Hobson ; Afaxled 
v. Paine, second action, per Blackburn, J.) 

CAPACITY, ‘ 

of persons to contract. 23 _ 

limited c. of corporations. 

of persons to bind themselves by contract of agency depends on 
same principles as in regard to othe* contracts ; but of persons 
as agents to bind third parties, only requires the agent to be an 
intelligent being, capable of acting in fact . 

CAPTAIN’S ENTRY; ... 

(goods landed on) 

(See Sufferance Wharf.) 

CAPTAIN’S, 

signature to bill of lading completes the act of shipment 
(Andsee Master of Ship.) * * 


323 


323 


249 


586 


440 


601 


52q 


349 
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—3S2 
412 
414 


413 


CARGO, 

to be shipped, &c., effect of contract to purchase . . . 377 

means the whole load of the ship * 

construction of contract for sale of c. “ as it stands ” 

"here maximum and minimum limit given—“say from 1S00 to 
2000 quarters "—contract is not fulfilled by tender of more than 
the maximum or less than the minimum. 

where c. tendered in fulfilment of contract for purchase of goods “to 
be shipped" within June and July, held (by the Common Pleas) 
good, although a portion, amounting to somewhat less than half, 
had been put on board in May. 

but the soundness of this decision questioned in the discus¬ 
sion of a subsequent case in the House of Lords 

CARPET, 

achattel .. 

why so, notwithstanding annexation by nails or tacks 

CARRIAGE, 

made upon verbal order, used, and sent back to maker to be kept 

for a time, held actually received by buyer . . . .301 


425 

429 

11 

12 


CARRIER, 

has no implied authority to accept goods.278 

repository of c. adopted by purchaser as his own warehouse, and 
delay in rejecting goods placed there, evidence of acceptance . 281 

but mere delay in rejection, does not constitute the c. the 

purchaser’s agent to accept the goods.282 

if character of c. changed into warehouseman for the purchaser, the 

goods are actually received by him.291 

and in such a case the (ransitus is ended ..... 292 

how c. may become a warehouseman by his own act . . . 293 

is (generally) the bailee of the person to whom, not by whom, the 

goods are sent.294 

consignee under a contract of sale is the person to sue the c. in case 

of loss.294 

sccus when there is no contract ....... 294 

when goods are placed in the hands of a common c. to cany them 
to the buyer, the c. is the agent or bailee of the buyer and not of 

the seller. 392, 463 

but if buyer expressly contracts to deliver at a certain place, the c. 

to that place is the agent of the seller, and not of the buyer . 392 

when goods are delivered to c. to convey to the buyer, the transfer 
of possession is complete, and (except for the possibility of the 
sender’s possession becoming revested by stoppage in transitu on 
the insolvency of the buyer) the vendor’s rights are at an end . 463 

where c. has delivered to consignee part of a quantity of goods as an 
act of delivery of the whole, this necessarily implies that he has 
attorned to the consignee in the character of a warehouseman, and 
that the possession is completely transferred, and the transitus at 

an end.469 

when c. is not settled with for his entire charges, the presumption 
is that his part delivery is not intended as an act of delivery of 

the whole.469 

where agent in whose hands goods are held for buyer acts in the 

capacity of a c., then the goods are in tra7isitu .... 473 
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CARRIER— continued. 

when agent, who Is ordinarily a c., enters into a new contract with 
the buyer to hold the goods stored at his disposal ( i.e. agrees to 
hold them in the capacity of warehouseman) the transitus is at 

an end.473 

in order to constitute such new character there must be a concurrence 

of intention between the c. and the buyer.483 

the lien of the c. continuing creates a primd facie presumption 

against any such new arrangement.484 

transitus is ended if the buyer anticipates the end of the journey by 

taking possession with the assent of the c.484 

what if his taking possession is tortious against the c. ? . . . 485 

notice of stoppage in transitu given to c. in time to be communi¬ 
cated to his servants in actual custody of the goods is a good 

stoppage. 487 

instances of special damages in cases of failure to perform contract 

. 506—508 

CASH— 


where seller had option to get payment in c. but elected to take a 
bill of exchange to save the discount, held that this was equivalent 
to a payment in c. to all intents and purposes .... 
where business of a partnership is such that outgoings are usually 
provided for by cash paymonts, there is no presumed power in 
one partner to draw or accept bills in the name of the firm . 

CATALOGUE, 

of pictures for sale with a mention of eminent artists, quccre 
whether a warranty of the pictures as genuine works of those 
artists. 

CATTLE, 

by notorious custom of farmers, cattle are left on premises of seller 
for convenient time—so as not to be in his reputed ownership 


483 

628 


440 

147 


506 

443 

443 

443 

444 
446 


CATTLE-SHOW, 

failure of railway company to carry goods to be exhibited at a c. s. 
held a ground of special damage.. 

CAVEAT EMPTOR, 

the general rule in sale by English law. 

extensive classes of exceptions— 

sales by description.■ 

for a particular purpose . '. 

of provisions. 

qualified warranty by manufacturers . . 

CERTIFICATES, 

of shares stating that share is fully paid up, binding on company by 
way of estoppel .. . 99 

by company that the person named therein is a shareholder repre¬ 
sent only that he is the legal holder, not that he holds for his own 
benefit. 

of American railway shares, whether negociable " . , * 

company transmissible “ only on the surrender 
of this certificate ” . t 

of shares held to estop the company from denying the title (Tomkin- 
son v. BdUcis Consolidated Co., C. A. from Q. B. D., 5 June, 1891 

' T - L - RB73) .. (addendum) 


94 

92 

96 
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“CERTIFICATION,” 


PAGE 


(as to title of share) by secretary of company, what it represents 
CHAIN CABLE AND ANCHOR ACT, 1874^ 

implied warranty by ..... 

CHAIN-CABLES, 

sale of untested, illegal by statute 
CHAMPERTY, 

said to be the most odious species of maintenance .... 

CHANCELLOR—(of Ecclesiastical Courts), 

sale of office held illegal ........ 

CHARGE OYER GOODS, 

giving right to sale by order of a Court, is similar to the hypothcca 

of Roman law. 

in hands of 3rd party, is an equitable assignment .... 
over “ undertaking,” or “ property and effects” of company . 
over goods in hands of bailee is an equitable assignment 

CHARTERED, 


95 

447 

256 

252 

248 

59 

60 
72 
74 


although ship c. by purchaser, he does not give the master authority 

to accept goods placed on board.278 

where goods are delivered on board ship c. by buyer, and shipper 
takes B./L. in his own name with the intention to keep the 
property, he does keep the property although he breaks his con¬ 
tract by doing it .. 371—374 

ship c. by purchaser to receive cargo of rice under contract for 
purchaser of “cargo” to be shipped in her, does not make the 
placing on board of bags of rice, an appropriation of them under 

the contract.. 381 

whether ship c. by buyer is to be considered for the purpose of 
receiving the goods, his own ship, depends on the construction of 
the charter-party, whether it operates as a demise of the ship . 457 

—471 


when policy was on c. freight, and the concealment was that the 
charter-party contained a clause giving the option of cancelling 
the charter-party if the vessel should not arrive in time, held 
material . ..663 


CHARTER-PARTY, 

for repeated voyages, charterer exonerated by refusal of owner, after 

some voyages, to perform any more.397 

CHATTEL, 

when becomes land . . . . . . . . 5 ct scq. 

when things (emblements) remaining unsevered from land are 


chattels.15 ct scq. 

(And see Goods.) 

CHATTEL MORTGAGE— (so called in America). See Bill of Sale. 
CHATTELS REAL, 

not subject to reputed ownership under the Bankruptcy Act . . 139 

CHEQUE, 

is a ncgociable instrument.87 

effect of crossing ..89 

banker on whom drawn protected by statute in case of forged 

indorsement ..89 

drawing out whole balance, held, under circumstances, an act of 

bankruptcy.128 

and a fraudulent preference.128, 134 


partner has presumed authority of firm for making payment by c. . 623 
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CHINA CLAY, page 

mixed in grey shirtings, a latent defect making goods unmerchant¬ 
able, entitled buyer to remedy as upon implied warranty of 
merchantable quality ......... 515 

CHOSE IN ACTION, 

not included in scope of this work under “sale of goods” . . 3 

excluded from definition of personal chattels under Bills of Sale Act 169 
reversionary legacy of chattels is . . . . . . .170 

(And see Things in Action.) 

CHRONOMETER. 


10 

27 

1 

2 

. 715 

. 716 

717—720 


(See Ship’s Chronometer.) 

CIDER-MILL CASE, The. 

CIVIL DEATH 

of husband restores wife to legal capacity .... 

CIVIL LAW, 

sale, according to c. 1. defined. 

in time of Justinian required tradition to pass the property . 

CIVIL LIABILITY, 

as distinguished from criminal ...... 

quaere whether distinction can be put in definite language 

illustrations from recent trials. 

CLAIM, 

made to Customs authorities to stop in transitu goods which have to 
pass through the custom-house, semble a sufficient act of stoppage 
" CLAUDE-LORRAINE,” 

in catalogue of pictures to bo sold, quaere whether a warranty . 

CLERICAL ERROR, 

in description of grantor and attesting witness in affidavit prescribed 

by Bills of Sale Act. 

CLERK OF THE PEACE, 

holding office during good behaviour cannot bargain with corpora¬ 
tion who appointed him for commutation of fees. . 249 

CLOSE OF BANKRUPTCY, 

what is under Act of 1883 .... 137 n 

CLOSING . 

of the accounts of a defaulting member of tho London Stock 
Exchange {q. v.) . 

of the door of a bank is a declaration of insolvency, and is the time 
when the status of membership is irrevocably fixed 
CLOSING ACCOUNTS, 

by London Stock Exchange, case where usage adopted by con¬ 
stituent . 

COAL ACTS 


488 


440 


180 


612 

680 


676 


require a ticket to be delivered on sales of coal, and sale without 
this gives no right of action 

COALS, ' 

equitable assignment of c. and specifio appropriation of proceeds 
COFERER, 

of king's household, corrupt sale of office avoided 
COLLATERAL, * 

requisition, accompanying acceptance does not prevent the accept¬ 
ance concluding a contract. r 

> •where execution of formal contract is intended as o. to agreement 
made by correspondence, the correspondence may effect a contract, 
although no formal contract is signed, , * 


267 

62 

248 

240 

240 
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275 


417 


438 


448 


248 


13 


623 


516 


COLLATERAL— continual. 

direction given with written contract may be rescinded verbally 

so called) distinguished from the 
essential stipulation implied in a sale by description 

but where sale is by description, &c., buyer entitled to’ treat 
the stipulation as to quality as c. 422 443 

warranty proper is an undertaking made part of the contract and c. 
to the express object of it. 

warranty of title included for convenience among stipulations c. 
although it is really of the essence of the contract and only c. if 
the buyer elects so to treat it 

COLLECTOR OF TAXES, . 

sale of office of, illegal and void 

COLLIERY, .... 

fire-engine fixed to, held to belong to executor of tenant for life who 

puts it there. 

COLLUSIVE .... 

payment in fraud of an arrangement of which the payer has notice 
excepted from the rule that a partner has power to receive money 
due to the firm . . 

COLOURED WHISKEY 

for African trade, implied warranty of merchantable quality . 

COMMAND 

of East Indiaman in days of Company’s monopoly, a lucrative office 
which could not be the subject of traffic. 

COMMENCEMENT OF THE BANKRUPTCY, 

the point of time when reputed ownership is in question 

COMMERCIAL CORPORATIONS 

are incorporated either by the Companies Act, 1862, or by special 
act. 

• • • 

usually act by directors .. 

.(And see Company , Incorporated.) 

COMMERCIAL PARTNERSHIP, 

powers of partner which are incident to . . . . . 624- 

partner has power to bind the firm by bills of exchange and pro- 
missory notes (where the ordinary form in which credit is rnven 
in business of the description in question) .... 

and where the partnership is dissolved during the currency of a bill 
of exchange payable to the order of the firm, it continues as to 
that bill so as not to recall the authority of a partner to indorse 
the bill ........ 

quaere , where the name of the firm is the same as that of one of the 
individuals composing it, what is the presumption as to the inten¬ 
tion of a signature in that name to a bill of exchange ? 
power to bind the firm by letters of credit where the firm is in the 
habit of carrying on business on credit abroad 
but not in homo business 

• • • • 

to borrow money for the partnership purposes .... 
to buy and sell goods for the firm .... 

COMMISSION, 

broker on London Stock Exchange employed to make speculative 
bargain is entitled to recover c. from client .... 
of broker for sale, earned by the making of the contract. 

COMMON CARRIER. (See Carrier.) 


248 


142 


632 

634 


628 


624 


624 


624 

626 

626 

627 

627 


258 

672 
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COMMON LAW PROCEDURE ACT, 1860, 

introduced interpleader into the Common Law Courts 
gave power to sell pending interpleader proceedings when adverse 
title is claimed by way of security ...... 

COMMUNICATION, 

with owner by master of the ship, when considered impracticable . 
to vendor of particular destination of goods delivered to carrier or 
shipowner, immaterial in regard to the question whether the goods 
are in transitu , it being the common intention that they are to be 

delivered to the carrier in that capacity. 

requirement in regard to such c., in order to give a title to the 
holder of a bond of bottomry or hypothecation over ship, freight 
and cargo respectively ... 

COMMUTATION, . 

of fees of office held by appointment of Corporation and tenable 
during good behaviour, cannot legally be bargained for by the 
Corporation .... 

COMPANIES ACT, 1862, . 

objects of company under, defined by memorandum of association 

fraudulent preferences under sect. 153. 

(And see Company Incorporated.) 

COMPANIES ACT, 1867, 

certificates of paid-up shares, estop the company from insisting under 
2°th sect, that the shares are liable to calls against a person who 
has been registered on the faith of the certificate.... 
section 38, making the omission from prospectus of .particulars of 
contracts, fraudulent as against directors, Ac. 
construction and effect of the section . 

COMPANIES NOT INCORPORATED, ’ 

various species (mostly extinct) enumerated 
COMPANY, . 

directors accepting bills on behalf of c. held liable for same 

which has power to issue securities is estopped from settingup an 
irreguinrity in the issue . . * 

TSSfi l“ s of more th ™ *"»*' ~* 

Sh .rmortpgc 0 * from ‘o c. under power of sate 

secretary of c. has not ns such a general authority to make represon’. 
tations to induce persons to take shares P 

COMPANY INCORPORATED, * 

is of limited capacity . 

its objects defined by the special Ac't or memorandum of association ' 
under Companies Acts, meaning and effect of debenture crentier 
charge over “ undertaking " or “property and effects” S 

under special Acta, undertaking " differently construed ' ' 

C^esTcta ChargCd hy deb0nt " rcs 0f “ °° m P™y ""dor tfe 

‘“W* applied 

mere entering by c. on their own books, of allotment of share, h ' 
not conclude contract. . . 01 shares does 

contract to take shares in c. usually conatitntprf u n ' . * 

accepted by letter of allotment . by application 

memorandum of association is the criterion whether „rf ‘ r . ’ * 

c. is capable of ratification , ct f for 


PAGE 


50, 107 


111 


56 


479 


621 


249 

38 

135 


99 

720 

721 

631 

46 

99 

265 

658 

685 

37 

38 

72 
72, «. 

73 
225 
2S5 
236 


624 
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COMPANY INCORPORATED— continued. 

promoters of c. not yet formed cannot act so that their act may be 
ratified by the company, though the c. when formed may make a 
new contract adopting the contract of the promoters . . 525 

stock exchange usage relating to sale of shares in a c. involving 

liabili ty. 576—616 

agents of incorporated c. consist of not every member of the com¬ 
pany, but of directors or other agents authorised by the express 


constitution or notorious usage of the body corporate . . . 632 

may be formed under Companies Act, 1862, or by special Act 

incorporating C. C. Act, 1845 . 632 

both Acts expressly provide as to liability of members . 632 

can only act within the scope of the objects for which i. . . 632 

for commercial purposes, usually act by directors .... 634 

and seal usually immaterial in their contracts . . . 635 

duties of directors to c.637 

summary remedy against directors in winding up of c. . . . 638 


can such a c. be bound by acts of its promoters done before its in¬ 
corporation ? Scmble not. 640—643 

promoters are agents as between themselves and the c., so as to bo 

bound to refund secret profits. 643, 656—661 

and are in a fiduciary relation with the c., so as to entitle the 
c. to rescind any contract when the duty of full disclosure, 

&c., has been omitted. 656—661 

consequences of fraud whereby a person is induced to take shares 

in a c.669 

two leading cases as to rescission of membership in a c. on the 

ground of a misleading prospectus imputed as a fraud to the c. 670—677 
where insolvency of c. (followed by winding up) occurs before action 


for rescission, the right to relief against the c. is gone. . 678—681 

can fraud be imputed to an incorporated c. ?.681 

in an action for restitution, yes.681 

cases distinguished where no agreement to take shares . 686—695 
where agreement was only to take paid-up shares .... 695 

personal remedy against directors of c. 695—711 

criminal liability of directors of c. distinguished . . . 715—720 

prospectus of c. to specify particulars of contracts made by pro¬ 
moters, otherwise to be deemed fraudulent, &c.721 

attendance at meetings of c. not necessarily a waiver of right to 


repudiate shares (Metropolitan Coal Co)isumcr$’ Association, Ex 
parte Edwards, Ch. D. (Kckewieli, J.), 30 April, 1891, 64 L. T. 

561).. (addendum) 

director of c. held bound by acquiescence as to qualification 
shares allotted to him and registered in his name (In re Portuguese 
Consolidated Copper Mines, Lord Inchiquin's case, C. A. (from 
Ch. D., North, J.), 15 June, 1891) .... .(addendum) 

COMPETITION OF TITLE, 

between execution creditor, and others ...... 106 

two classes of questions : 1st, between execution creditor or trustee 
in bankruptcy and persons claiming adverse title (by way of 
security or otherwise) ; 2ndly, between execution creditor and 
trustee in bankruptcy ....... 118—232 

between particular assignee and general creditor under st. Eliz. 119—123 
between particular assignee and trustee in bankruptcy claiming to 

set aside assignment as an act of bankruptcy . . . 123—130 

and as a fraudulent preference.130— 
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COMPETITION OF TITLE— continued. PAGE 

between particular assignee and company winding up under sect. 153 

of Companies Act, 1862 .. 135 

between particular assignee and trustee iu bankruptcy under re¬ 
puted ownership clause. 136 _ 155 

between particular assignee and general creditor under Bills of Sale 
Act • 156—214 

between elocution creditor and trustee in bankruptcy . . 214 232 

CONCEALMENT, 

by promoters (and other persons in a fiduciary relation) of any 

material fact makes their contract voidable.... 653 _661 

by insured of material fact known to him makes the policy void- 

able * • ■ .. 602—664 

of material fact by agent in insurance imputed to principal . . 664 

instances of c. (as well as misrepresentation) iu 'j>rospectus of com¬ 
pany giving a person taking shares a right to rescind . . . 670_675 

CONCURRENT CONDITIONS, 

meaning and effect of. 388-390 

obligation of seller to deliver, and of buyer to receive and accept, 

are C * C .. 

CONDITION, 

or defeasance to which bill of sale is subject must be made part of 
the bill . . . . . , . . . 

this requirement applies only to conditions in favour of the <*rantor. 

when execution of formal contract was made a c. of the final 

arrangement intonded to bind the parties, there is no contract 
until such execution .... 

where intention of contract of sale is thkt the transfer of property 
is subject to a c. precedent, it is called an executory contract 
where anything is to be done by seller to put goods into deliverable 
state, that is presumed to be a c. precedent of the property passing 
this presumption yields to clear indication of intention that proporty 

where there is c. precedent to the transfer of property’in contract 
oTth^c ° f a SP<3Clfic Chatte1 ’ the transfer tekes ^ect on fulfilment 

' Shi Z7J7 iUt6 " J tm r f0r 0f *"*»* possession to take' effeci *“ 

subject to a c. precedent and transfer will take place on fulfil- 
meat of the c. accordingly « 

of exchange was c. precedent of 
tno appropriation made by a shipment 

"bSJJSrt iQ wl 9 C ° Ulltry ° f shipper from abraad sends bill of 
lading with a letter requesting acceptance of a bill of exchange 

i xsr ° bm of “ cha "*' is a " 

Whei performance, or readiness, bi, to poribnn p rorais e'on his JT* ™ 
m e. precedent ofplaintiffs right of action on contract ‘ 

' sale Of goods “to arrive " by a certain vessel is « C on- 

tract subject to a double c. precedent, namelv that th* 1 * 

. “5?? aQd the goods *** on board whea she d0BS lP 

a™ .annS'f th J thiDS C0Dtra0tad b0 shall 'at thi 
lawful performance continue to bo possible ,nd 

C.S.O. ' ' ' '.. 131 

3 c 
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337 


340 


341 
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388 
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441 


CONDITION— continued. PA0E 

if c. on which sale is to take effect is rendered impossible by default 
of one of the parties, it will be considered as against defaulter that 
the c. is fulfilled. 

in what cases is the making good of representation by seller, a c. 

precedent of his right to claim performance .... 
for return, often added to warranty in public sales of horses, and 
such c. is a c. subsequently annulling the sale .... 
express c. reserving power of re-sale on default constnied (in the 
absence of an express proviso to the contrary) as a c. of defea¬ 
zance annulling the sale. 

(And see Conditions of Sale.) 

CONDITIONAL, 

appropriation and transfer of property may be c. and so may 
delivery .. 

cases relating to c. appropriation upon a shipment of goods . 352—374 

summary of principles relating to c. appropriation upon a ship- 

meilt . 374—377 

when contract isc. upon the act of a third person, if the third person 

refuses to do the act, the contract cannot take effect . . . 433 


452 


344 


/ 


CONDITIONAL ACCEPTANCE, 

term suggested, ns an explanation of the facts in 
avoid equivocal use of the “acceptance ” . 

rationale of the power of rejection in such a case . 


certain cases to 

285, 288 
. 514 


CONDITIONAL AGREEMENT, 

by incorporated company for the purchase of land outside limits of 
deviation, conditionally on obtaining further statutory powers is 
not illegal, but becomes binding if the powers are obtained 
CONDITIONAL DELIVERY, 

meaning of the expression stated and illustrated .... 
may be made of goods on board consignee’s own ship 
where same act primfi facie operates as appropriation and as delivery, 
if the intention to make the appropriation conditional is proved, 
then the delivery is conditional also ..... 

CONDITIONAL PAYMENT, 

the expression sometimes applied to payment made by bill . 
CONDITIONAL SALE, 

where sale becomes absolute on the fulfilment of condition 

sale and return, an instanco. 

other instances . . . .. 

CONDITIONS OF SALE, 


633 

344 

359 


455 

394 

434 

434 

435 


where, by c. of s., “ each purchaser will bo required to sign a con¬ 
tract, &c.,” the contract nevertheless was held concluded by 
correspondence agreeing to the terms embodied in the conditions, 
without formal contract. 

stipulation in c. of s. that “no bidding is to be retracted,” nugatory 
unless by antecedent agreement to which bidder is a party 
with signed agreement on same paper, form a good memorandum 
under Statute of Frauds. 

where lots, stated in the catalogue to have been measured to the 
yard’s end, were to be taken away by purchasers “with all 
faults, imperfections, errors of description,” by a certain day, and 
payment to be made before delivery; purchaser was held not 
entitled to measure before taking away. 


240 

241 

242 

308 
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1 , 2 


152 

161 

233 

233 

242 

244 

244 

245 

246 


296 


305 


CONDITIONS OF SALE— continued. 

a condition is sometimes inserted in c. of a. that the vendor shall 
have power of sale on default, and this is commonly accompanied 
Ity a proviso that the re-sale slrall not annul the contract, but that 
damages may be recovered in case of deficiency 
CONSENT, J 

sufficient to complete contract of sale by civil law ... 

of true owner—an element in the conditions to raise reputed owner¬ 
ship under Bankruptcy Act.137, 1 43> 14? 

withdrawn, in case of debt due to the baukrupt, by nntico of 
assignment . . . - 

distinguishes reputed ownership from “apparent possession ” 
contract of sale is binding from moment of c. 

is concurrence of intention in an identical proposition .* * ’ 

identity of proposition intended, a necessary element in c. 
must be the act of the mind of a free agent ... 
where induced by fraud, contract voidable . ] ’ 

case where by reason of fraud there was no true c. ! ’ ] 

bus no legal effect so as to confer an active title, if against good 
morals or public policy ... 

P f e ST’ viz *’ ™ ndor * and warehouseman, necessary 

to effect delivery (without removal) of goods in hands of ware¬ 
houseman . 

when writing adopted as medium of e., the writing is the only 
primary evidence of terms consented to . J 

CONSENT ORDER, * 

i" on action not presumed to be within the authority of partners so 
to Motion 161 iMrt " Cr Wh ° hnS " 0t bCe " served with 

CONSIDERATION,. 

effect of indorsement of bill of lading for valuable c. 
assignment of whole property in c. of past debt an act of bankruptcy 
of marriage, furniture assigned to trustees for separate use of wife 
not within reputed ownership of husband . 

to be set forth, under Bills of Sale Act . 

cases on this section • . . . * * * * * 

P TndLg 0t .‘° rC “ n “ ° ffer !S " ithout '•> tt'orofom not 

so, consequently, is implied promise not to recall bid at an auction 
under conditions that a bid is not to be recalled 

unless bidder was party to an antecedent contract that the propei-tV 
should be put up on those conditions . . , f P® y 

ri* . W ° U “ “ promiso » avoids tlie right of action 

so does illegality in any part of the c. .... 

request for payment of money to settle losses in betting is a good c, 

" Sr, . Pr ° m "° t °. Pay ^ g ° 0(l3 delivored up - illegal^ U 

b0 stated* in memorandum of'baimdn to 
. be good under Statute of Frauds . . ^ ’ to 

distinction whore every part of promise is made in reliance on the * 825 

I ptt° oftte " T ° f . th ° Pr ° miS0 “ ” , " d0 “ reIianC0 onI y 
when goods are ordered in toms providing [or Booooooiio deliveries 

. 393 —m 

3 c 2 


630 

101 

126 

145 

173 


241 

241 

242 
246 
246 
259 

263 


388 
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CONSIDERATION— continued. 

representation relied on by buyer as c. for some part of his promise, 

is a warranty.. 

representation relied on as c. for whole promise, creates obligation 

of the essence of the contract ....... 439 

the moral obligation implied by the insolvency of buyer is a good c. 
for a promise by him not to recall offer to rescind the contract ; 
and such promise is therefore binding on his trustee in bank¬ 
ruptcy .. 

question whether past c. is sufficient to give the indorsee of B./L. a 
title to prevail against vendor’s right to stop in transitu 

conclusion that it is. 

(And see Valuable Consideration.') 

CONSIGNEE 

insuring for the benefit of all concerned and receiving the proceeds, 
directly accountable for them to the owner .... 

CONSIGNEE FOR SALE, 

pledging his credit on the faith of consignment, entitled (so far as 
necessary for his own protection) to treat the mandate for .sale ns 

irrevocable.82 

and shipper from abroad, relation between, often one of agency, but 
always one of buyer and seller. 349,470 

CONSIGNOR, 

liable for payment of carriage, when consignee repudiates it . . 294 

CONSTRUCTIVE POSSESSION, 

possession of carrier for buyer said to be. 454 

CONTAGIOUS DISEASE, 

no warranty against, in sale of pigs with all faults .... 445 


541 


“CONTINUE,” 

scmblc that there is no presumed general authority to broker on the 

Stock Exchange to c. the contract for next settlement . 588, 592 

in Shephard v. Murphy held by the Appeal Court in Chancery that 

there was authority in fact.592 

CONTRACT, 

bargain and sale is conveyance as well as c. 2 

capacity of parties to c.23 

for building or works upon land, often accompanied by equitable 

assignment of contractor’s plant ...... 74 

or dealing with bankrupt in good faith, and for valuable consider¬ 
ation (before adjudication) by person not having notice of act of 
bankruptcy, the subject of a saving clause in Bankruptcy Act . 134 

of sale is binding from the moment of consent .... 233 

oiler and acceptance concludes c., if acceptance is given before notice 

of recall has reached the person to whom oiler is made . 233—236 

where oiler accepted by post, c. is made at moment of posting the 

letter ••••••••••. 235 

to take shares in a company, mado by posting letter of allotment 

in reply to application for shares. 236 

not rescinded by express sent to recall the acceptance, although 

arriving simultaneously.236 

secus in France, where letter in post is under certain con¬ 
ditions revocable and therefore post remains so long as 
the letter is revocable the agent of the sender . . 237, 237 n. 
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CONTRACT— continued. 

no c., where letter purporting to accept introduces new term . . 240 

where intention to execute formal c. is expressed hy persons in 

correspondence with a view to a bargain.24C 

if this intention collateral to the agreement, a c. may be completed 

by the correspondence without more.240 

cases where signature of formal c. was held to bo a condition of the 

parties being bound. .241 

where there is an antecedent c. that property shall be put up for 
sale with condition that no bid shall be recalled, this is binding 
on a bidder who was a party to the antecedent c. 242 

where bought and sold notes are the only evidence of the terms, and 

there is a variance between, there is no c.242 

nor where, through bond fide mistakes of fact, one party is assenting 
to a different proposition from the other . . . . . 242 

nor where seeming consent is due to overmastering force or fear . 244 

where, through the effect of fraud, there was no tine consent. . 245 

illegality in c. considered ....... 246—265 

question is whether the illegality is of the essence of the c. . . 247 

in restraint of trade illegal. 251 

for maintenance of the suit of another, illegal. • * ’ 252 

contrary to policy of bankruptcy law, illegal 2 52 

for stifling a criminal prosecution, illegal ’ 253 

void if contrary to direct prohibition of statute * 255 

by way of wagering void by statute 2 57 

for borrowed money by company having no power to borrow, illegal 257 
for sale and purchase of shares where neither party intends °to 
deliver but only to pay differences, void as a wager . . . 258 

but this does not apply to speculative contracts on the Stock 
Exchange which the broker is personally liable (according 
to the rules of the Stock Exchange) to fulfil 2 *,c 

involving illegal lottery, illegal ’ 2 60 

for sale of bank shares contrary to Leeman’s Act . * ’ 260—26* 

made verbally on Sunday, but not made binding until afterwards, 
not within the law against Sunday trading . . 9fl9 

contrary to Public Health Act ... * 263 264 

for partnership contrary to Section IV. of Companies Ac’t, 1862 . ' o 65 

binding of c. under Statute of Frauds . . . . 266—335 

executory c. for sale of goods within statute and Lord Teuterden’s 

whether c. is executory c. of sale or c. for work, &c., discussed 271—274 

is entire, where several orders are given verbally at one time . 274 

m writing may be rescinded simplidicr by verbal agreement . ’ 275 

collateral direction given with written c. may be rescinded verbally 275 

for delivery of goods in monthly quantities not rescinded by request 

of buyer (assented to by seller) to withhold doliveiy . . 2 75 

but if seller has withheld delivery not at buyer’s request, he cannoi 

rely upon a subsequent tender at request of buyer as a tender 
under the original c, % 

intention to take goods as satisfying c. is acceptance ' V-l 

to take goods in specie is conclusive of acceptance * ’ 070 

question whether acceptance of goods to let in parol evidence of the 
c. under the Statute of Frauds is.the same as that which is con¬ 
clusive of c. beiug satisfied ... 


240 


240 


241 


. 242 

nd 

. 242 

"g 

. 242 

. 244 

. 245 

246—265 
. 247 

. 251 

. 252 

. 252 

. 253 

. 255 

. 257 

'al 257 
to 

. 258 


258 

260 


276 

277 
279 
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307 


311 


312 

315 

315 

320 


CONTRACT— continued. 

explanation suggested that there may be conditional accept¬ 
ance, so that if condition fulfilled the c. is satisfied 
conclusion that in this case the statute also is satisfied 
in writing, an expression used to imply that the writing was made 
the medium of expressing the terms agreed on . 
terms of c. in writing cannot be proved by parol evidence 
but document purporting to be a c. may be shown by parol evidence 
not to have been signed with intention of contracting . . 309, 439 

common law rules of evidence respecting c. not interfered with by 
Statute of Frauds. 

reference to “contract” in reply to letter also mentioning “ con¬ 
tract,” and stating terms, held to incorporate the terms mentioned 
in letter . 

qiHtrc whether the expression, “ I shall consider the deal off, as 
you have not completed your part of the c.,” was a sufficient 
reference. 

letter admitting c. f but refusing to perform it, is a sufficient 
memorandum ..... 

• • • • • 

several signed papers a sufficient memorandum if relating to this 
same transaction and containing all the terms of the contract 
signed by agents as such, primd facie docs not make him a party . 
but agent may be liable on such a c. by custom of the trade . ’ 320, 321 
if signed by agent, not expressly in that capacity, lie is a party, 
unless contrary intention expressed in the document . 
subject matter of c. must be expressed in the note or memorandum 
consideration where express term of c. must also be stated 
any other express terms of c. must also be staled .... 
when document relied on as memorandum of e. discloses a dispute 
as to the terms, the Statute of Frauds is not satisfied . 
mutuality in e. not required so far as relates to signature of party 
to be charged to memorandum under Statute of Frauds 
auctioneer has no presumed authority to make a c. on behalf of the 
person bidding, though he may bind the bidder by signing a 
memorandum in accordance with the bid and the conditions of sale 
said to be executed, where in c. of sale the property is intended to 

pass at once. 

said to be executory when not so intended. 

when presumed to be a bargain and sale ..... 
for erection of fixtures, when, pending execution of work, premises 
were destroyed by accidental fire, held that contractor cou’d not 

recover ... 

construction of c. for purchase of cargo of ice to be despatch i, &c., 
the vendors forwarding 11. L., and upon receipt thereof, pm chaser 

taking risk. 

for cargo of seed to be delivered, Ac. in sound mercantile 
condition, to be worked in thirteen days, and paid for 
in fourteen days from being ready for delivery by- 
cash, &c. ......... 

for purchase of fillings of sugar, “prompt oue month: goods 
at seller’s risk for two months ”..... 

for sale of chattel not specifically ascertained, question is 
how is a specific chattel appropriated to contract. This 
depends on intention ; and appropriation may bo con¬ 
ditional ........ 345*—388 


322 

324 

325 
32G 

32G 

327 


334 

337 

337 

339 


341 


342 


341 
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CONTRACT— continued. 

for goods to be shipped, operation and effect . . 348—377 

for purchase of a “ cargo ” to be shipped, &c. . . 377—383 

cases relating to a c. for building a ship .... 383—388 

questions (other than those as to the passing of the property) going 

to the essence of the c. 338—438 

concurrent conditions of c. *. 383 _ 390 

when performance or readiness, &c., to perform promise on his part 
is a condition precedent to plaintiff's right to sue on c. 
for delivery at future time of specific goods, gives immediate right 
of action for breach, if delivered to another .... 
delivery by seller aud receipt and acceptance by buyer, necessary to 

performance of c. of salo. 

performance of these obligations under c. 39 I_ 394 

obligation of buyer to pay the price under c. of sale . . . 394 

of sale not performed by sending larger or smaller quantity than 
. that ordered. oqk 

whether several purchases one contract or not . . . . 395 

for sale of goods by successive deliveries .... 395—411 

for sale of goods to arrive . . . . t < 44 j 

for sale of “ cargo ”.412—414 

for sale at a price to cover cost, freight, and insurance . . . 414 

for sale of goods by description.415-420 

distinction between c. of sale by description, nnd c. of sale with 
mere warranty. 

for goods sold for a specific purpose implies stipulation that they 
shall be fit for the purpose . 

by manufacturer implies that goods sold are of his own make ! ! 

for sale of goods by sample. 

for sale of goods with warranty by reference to a sample 
for salo of securities implies description of them as genuine . ! 

for sale of goods to be shipped within certain time . . ’ 424—430 

implied condition in c. that thing contracted to be done is possible 
and shall continuo lawful at time of performance . 430 - 43 T 

conditional on act of third person . . 

for sale or return.’ 4 S 4 

special c. for supplying retail dealers 435 

various special conditions of c. for salo of goods . * ’ 436—438 

terms of c. collateral to its primary object .... 43 a —449 

statement of seller at timo of c. is a warranty if parties intend the 
seller, as part of the c., to undertake that the statement is truo 
construction of c. in writing containing express warranty 

general rule that no warranty of quality is implied in c. for salo of 

.. 

exceptions, sales by description . 

sale of goods for particular purpose 
sale of provisions 

implied warranties by manufacturers 
implied warranties by Statuto . 
warranty of title implied in c. for sale of goods 

v tt':,- r !f ll f ts .,'; ualiryin8 ‘ ho " 8bts ° f p 10 ** 1 * ‘—f—d b y , h ; 

intention of the c. f considered . * 45 ! 

offer to rescind o. may be intended by insolvent buyer rajeotine 

b^nkraptcy iS imvocaU « * «>° Cee in 


417 

420 

421 
421 

423 

424 
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443—446 
. 444 

• 446 

. 447 
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CONTRACT —con tin ucd. 

when chattels have been actually delivered under c. of sale, rights of 
vendor at an end ...... 

remedies for breaches of the c. 

measure of damages for breach of c. by seller ... 


PAGE 


408 
500—516 
500—508 


loss which is a natural consequence in contemplation of both parties 

at time of c., may be claimed as special damage . . . 504—508 

the liability for special damage not necessarily undertaken as part 
of the c., and in this respect is distinguishable from warranty 505, 500 
where broker is authorised to make a c., he is authorised to contract 

according to the usage of the market.560 

construction and effect of c. for sale of shares according to the usage 

of the London Stock Ejxhangc (q. c.) . . . . . 576—616 

entered into by partners may be modified by one of them as within 

his presumed authority as a partner.6113 

why seal usually immaterial in c. of a commercial corporation . 635 

can incorporated company be bound by c. of its promoters before 
incorporation?. . 

in ordinary cases of c. there is no obligation on one side to disclose 

. ^. ts . 651, 652 

but there is such a duty where one of the parties is in a fiduciary 

relation to the other. 653—661 

and in a c. of insurance. 653, 662—664 

in order that a c. may be voidable for fraud the person claiming 
restitution must be able to give restitution .... 649, 665 

if the voidable c. has not been executed, then it cannot be enforced 
against the person deceived unless he has ratified it after know¬ 
ledge of the fraud. 649, 666 

voidable by taking advantage of drunkenness or lunacy . . . 649 

voidable by reason of fiduciary relation, and breach of the duty 

imposed by it. 653—661 

of insurance voidable if the insured has not disclosed all material 

facts within his knowledge. 662_664 

what is meant when the e. is said to be voidable . . . 664—669 

to enter into a partnership, not easily voidable unless avoided soon 669 

to take shares in a company, in what cases voidable . . . 669 

instances where such a c. has been rescinded by the Court . 670—675 

deceived shareholder must act promptly in such a case' . . .675 

when insolvency (followed by winding-up) occurs before action for 

rescission of c. the right to rescind is gone.678 

cases distinguished where there lias been no c. to take shares . . 686 

instances. 686—692 

where there is no c. no legal proceedings for rescission are 

necessary.692 

to take shares cannot be made by allotment,- where there is no 

properly constituted board of directors ... . 691 

you cannot alter the terms of a c. on which you seek to fix a person 

with liability.695 

by sec. 38 of Companies Act, 1867, prospectus must state parti-, 
culars of any c. entered into prior to the issue of the prospectus, 
otherwise the prospectus to be deemed fraudulent, &c. . . 721 

result appears to be that every c. which is material to be 
known, in order to enable intending shareholders to form a 
judgment on the proposed enterprise, must be stated in 
the pro pectus . 


721 
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CONTRACTOR 

and financial agent, held satisfied as a description of grantor of bill 

• of sale • . • ■ • . 

CONTRACTOR'S PLANT, &c., 

sometimes the subject of equitable assignment to owner of land or 

premises on which the work is to be done. 

CONVERSION, 

in what cases innocent person liable for. 

when damages are recovered in an action for c. of a chattel, the 
property in the chattel passes to the wrongdoer or his assigns . 
action for c. (by old rules of pleading) competent to buyer for breach 

by seller after the property had passed. 

qucerc whether any substantial distinction between the c. and the 

breach of contract •. 

CONVEYANCE, 

sale of specific goods where property is intended to be transferred 

■ at once is a c. as well os a contract. 

CONVICT, 

incapable of contracting. 

when husband becomes a c., wife is restored to legal capacity 
CONVICTION, 

property (notwithstanding sale in market overt) revests by Larceny 
Act in owner upon prosecution of thief to conviction . 

COPPER, 

statement by seller on treaty for salo of locomotive, “firebox and 

• tubes are copper,” held a warranty. 

COPPER-FASTENED, 

description of ship as c. f. in sale advertisement, construed as a 

warranty that she was so. 

COPPER SHEATHING, 

selected by the purchaser on manufacturer’s premises, held to 

. imply some warranty of fitness. 

CORDAGE, 

bought for ship, held to have passed to purchaser as part of ship . 
CORPORATION, * 

is of limited capacity , . . . • 

cannot bargain for commutation of fees of Clerk of the Peace 
appointed by them, and holding office during good behaviour 
liability of members of c., prima facie limited to the corporate 
funds. 

but in commercial corporations express provisions are generally 
' made regarding the liability of members by the incorporating 
Acts.. 

acts of a commercial c. strictly limited to tbo purposes for which 

it is incorporated. 

(And see Company incorporated ,) 

CORRESPONDENCE, 

contract may be effected by c., notwithstanding expression of in- 
tontion that the terms should be embodied in formal contract 
COST AND FREIGHT, • . * 

. price to include, effect of 

COST, FREIGHT, AND INSURANCE, . 

• Construction of special contract for purchase of ore at price per 
ton, c., f., and i., by monthly deliveries, and with proviso against 
responsibility for non-delivery through accidents of the mines, Ac. 
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COST, FREIGHT, AND INSURANCE— continued. 

construction ami effect of contract for sale of goods to be shipped at 
a price to cover c., f., and i. 

COSTS, .... 

of action upon warranty upon rc-sale, if the original vendor has 
sold with a similar warranty and been given the opportunity of 
defending may be recovered as special damage 
COTTON, 

sale of c. “expectant to arrive per, &c. The c. guaranteed equal 
to sealed samples in our possession,” construed as a sale of cotton 
by description as c. of the same kind as the samples, with col¬ 
lateral engagement by way of warranty as to quality . 

COUPONS TO DEARER, 

of foreign government bonds are liegociable . 

COURSE OF BUSINESS, 

payment, or transfer of goods in c. of 1>. not a fraudulent preference 
or course of dealing may be ground of the presumption of agency . 
carried on with the sanction of all the partners may be such as to 
enlarge the general authority of a partner beyond what would be 

implied from the mere fact of partnership. 

notice, in c. of b., to one of two firms which have a common partner 
is presumed to be notice to the other . 

CREDIT, 

instruments of c. give title by estoppel to person advancing money 
on faith of instrument, notwithstanding equities between original 

P artie s. 

effect of warrants when used as instruments of c. 

given to buyer suspends vendors’ right. 

having been given (by bill of exchange or otherwise/ lor il.u A .i*««-, 
does not prevent the vendor being considered as unpaid on the 

buyer becoming insolvent. 

factor has implied authority to sell on usual c. 

necessity of c. for carrying on the business a distinguishing mark of 

commercial partnerships {q. v.) . 

CREDITOR, 

fraudulently preferred ......... 

protected by the saving clause, if without knowledge that he was 

being fraudulently preferred. 133 , 

attaching consignee s right, so as to obtain merely a constructive 
possession takes subject to vendor’s right of stoppage in transitu 
assignment for benefit of c., not a bill of sale within the Bills of Sale 

Act . 

questions between c. general, and particular assignee of chattels 118— 

fraudulent conveyance with intent to defeat c. 

CRIMINAL, 

as distinguished from civil, liability. 

quecrc , whether distinction can be put in definite language 

illustrations from recent trials. 710 _ 

CROSSING A CHEQUE, 

its effect. 

CURRENT MONEV, 

excluded from the description of “goods” as the objects of salo 

by passing c. m. a title is given to it. 40 

CURTAINS, 

probably remain chattels though slightly attached 
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CUSTODY 

of vendor, transfer of possession of goods remaining in . 
sctnblc that while goods remain in the actual c. of vendor, although 
possession has vested in the purchaser, the possession is not 
wholly divested out of the vendor so as to determine his rights as 

such . . ... . 

person having the immediate c, of goods is the person to whom 
notice of stoppage in transitu ought to be given .... 
CUSTOM. (Sec Usage ; Notorious custom.) 

CUSTOM-HOUSE, 

claim made to authorities of c. h. by vendor distinctly asserting his 
right to stop in transitu goods which have to pass through the 

c. h., is a good stoppage. 

mere entry at c. h. has been held a good stoppage as aga ins t buyers* 
assignee in bankruptcy forcibly taking possession 
CUSTOMS, 

sale of office in c., illegal and void . .. 

DAMAGES, 

for conversion or detention of a chattel, if assessed on the full value 
of the chattel and paid, become the ground of a title to the 
property 


PAOS 


464 


470 

487 


488 


488 


247 


53 


passing of 

. 500 

500—508 
504—508 

509— 512 

. 500 

510— 512 

512, 513 
512, 513 
. 513 


393 


for breach of contract where breach is by seller before 

property. 

measure of d. in such a case 

special d. 

for breach by seller after property passed 

d. for conversion. . . . . 

d. for breach of warranty 
for breach by buyer before passing of property 

measure of d. 

for breach by buyer after property passed, action for price 
(And see Measure of Damages : Special Damage. ) 

DATE. (See Time.) 

DAYS, 

specified number of d. as the period for delivery, &c., means con¬ 
secutive days including Sunday . 

DEALING, .... 

with bankrupt in good faith, &c., protected by saving clause in 
Bankruptcy Act. 

construed as equally wide with “ transaction, &c.,*" in former 

Acts . 

applies to purchaser at sale by sheriff in execution, having no 
notice of act of bankruptcy. 222 2oa 

with the property in, or documents giving control over tho Roods 

may be evidence of acceptance. 283—289 

with chattels as his own, so as to bo evidence of acceptance, a ques¬ 
tion of intention which may be inferred from oral statements to a 
third party. 

DEATH, * 

on d.. of owner in fee, emblements belong to his executor 
of tenant for life, where unknown to trustee in bankruptcy con¬ 
tracting (with a person also unaware of the d.) for the sale of the 
timber on the estate, avoids tho contract 


134 

185 


289 

16 


243 
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DEATH— continued. 

of person who has undertaken a contract of personal service excuses 
performance ....... 

of horse sold before period appointed for delivery, excuses perform¬ 
ance . 

DEBENTURES 

of company containing charge over “undertaking” or “property 
and effects” ....... 

DEBTORS ACT, 

effect of fraud under. 

DEBTS 

due to bankrupt in course of his business excluded from reputed 

ownership. 

what is a debt due, &c. 

not confined to debts actually payable, nor extended to what 
are merely contingent. 

DECEIT, ACTION FOR, 

formerly the technical name for an action for damages grounded on 
fraud {q. v.) strictly so called.695 

DECEIVE, 

intention to, the gist of the action in order to make directors per¬ 
sonally liable for misstatements in a prospectus or report 697 699 
DECLARATION OF TRUST 

of personal chattels is a bill of sale within the Bills of Sale Act 
to which bill of sale is subject must be made part of it . 
this requirement applies only in favour of the grantor of the bill 

DECLARATION OF VALUE 

under Carriers Act must be made by vendor in order to make 
delivery to earner a performance of the contract . 

DEED, 

no presumed authority in partner to bind the partnership by d. 

DEFAULT, 

in what cases d. of buyer justifies a resale by vendor 

DEFAULTING MEMBER 

of the London Stock Exchange (q. t\), cases relating to closing of his 
accounts. 

DEFEASANCE OR CONDITION 

to which bill of sale is subject must be made part of the bill 

DEFEAT 

of right of stoppage in transitu by indorsement of B.IL. to bond fide 
purchaser for value . . . . . . . . 492- 

partial d. of right of stoppage by Factors Acts as embodied iu the 
Act of 1889 . 

DELAY, 

unreasonable, in intimating rejection of goods placed in a repository 
which purchaser has constituted his own warehouse, is evidence 
. of acceptance ... . ... 

but mere delay in intimating rejection does not constitute carrier 
his agent to accept the goods .... 

to repudiate contract after knowledge of fraud entitling the party 
to rescind it, may be equivalent to an election to affirm the cou- 
• tract, so that the party will be bound by it accordingly . 668, 
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431 

72 

722 

151 

152 

152 

-715 

-703 

168 

177 

181 

392 

630 

451 

612 

177 

-497 

497 

281 

282 

675 
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PAGE 

DELEGATION, 

of authority not presumed for signing memorandum to be good 

under Statute of Frauds . . ..333 

power of d. not generally implied in agency, although it may exLst 

by express terms of mandate ....... 521 

DELIVERABLE, 

goods stated in warrants to be d. to assigns by indorsement . 102—105 

where seller is to do something to goods to put them in d. state, 
that is presuriied to be iutended to be a condition precedent of 

property passing.340 

but this presumption yields to clear indication of contrary intention 341 
DELIVERIES, 

sale of goods by successive d.. 395—411 

DELIVERY, 

not essential to valid gift.55 

negociable instrument may be transferable by d.86 

mere d. of goods to buyer himself does not constitute evidence of 


acceptance........... 279 

refusal to take d. must be by an act promptly expressing intention 

not to take possession.290 

“actual d.” applied to mark the stage where transit ends; pre¬ 
sumably corresponds to “ actual receipt ”.295 

refusal to take d. prevents actual receipt within the statute . . 300 

of goods may be conditional. 344 } 455 

of goods on board a ship (where bill of lading is taken) is a delivery 
to the captain as bailee for the person indicated in the bill of 

la(JiQ g. 355, 369, 374 

Of goods on board buyer’s own drip is evidence of intention at once 
to transfer the property, notwithstanding bill of lading is taken 
in seller’s name and indorsed and transmitted immediately to 

‘ b «ycr ... 

but if bill of lading is taken in seller’s name with the intention of 


reserving the jus disponendi, the property is reserved, although 
the’goods have been delivered'into buyer's own ship . . 

on board a purchaser’s ship is a delivery to him . 
contract for d. of specific goods at future time gives immediate right 

of action if delivered to another. 

by seller necessary to complete performance of contract of sale 
seller s obligation of d. does not, in absence of express agreement, 
involve the sending or carrying them to buyer ... ... 

of chattel to buyer for special purpose does not put an end to 
vendor’s rights .. 

of goods by seller to common carrier, to be carried for'the purchaser] 
is a performance of the contract. . . ... \ 

obligation of buyer for receipt and acceptance is correlative with 
' obligation of seller for delivery ...... 

if contract silent as to d., buyer must send for and take away goods 
if contract express as to d., bnyer must receive and accept *upon 
tender or d. accordingly ...... 

of larger or smaller quantity than ordered is not a performance 
immediately from seller to buyer : * 

on board buyer’s own ship, how shown to bo conditional or otheii 
• • • • . 

to buyer’s agent\ * 


359 

382 

389 

891 

891 
468 

892 

894 

894 

394 

395 

455 

456 
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DELIVERY —mn t i n ucd. 

b y . 

of part does not affect vendor’s rights as to remainder . 

(See also Actual Receipt; Transfer of Possession.) 

DELIVERY ORDER, 

how far operates as an estoppel against person privy to its issue 
for iron (iron scrip notes) not negociable (Dixon v. Rovill) 
obtained by fraud, not an estoppel ..... 

handed to purchaser, but not lodged with warehouseman, does not 
effect actual receipt ...... 

handing over d. o. is sufficient performance of contract by seller so 
far as relates to goods in a warehouse ...... 

by purchaser of goods in warehouse, without having had them trans¬ 
ferred into his own name, is not binding on the warehouseman so 
as to oblige him to attorn to the sub-purchaser .... 

given upon credit, by vendor who is himself the warehouseman, 
does not divest him of his rights as vendor, which may (as in the 
ordinary case) revive upon the insolvency of the buyer during the 
currency of the credit.° 

transferred by indorsement or delivery from vendee to a person 
taking it bond fide and for valuable consideration has by the 
Factors Act, 1889, the same effect for defeating the vendor’s lien 
or right of stoppage in transitu as the transfer of a B.\L. has for 

defeating the right of stoppage in transitu . 

is a “document of title ” as defined by the Factors Acts 


J’AOH 

463 

468 


104 

105 
105 

296 

391 


464 


464 


497 

548 


87 

89 

132 


483 


487 


146 


DEMAND, 

cheques payable on, negociable. 

banker on whom drawn protected in paying notwithstanding 

forged indorsement. 

of payment prevents payment being a fraudulent preference . 
of goods by buyer accompanied by tender of freight (when goods 
have arrived at the end of their journey) sufficient to end the 
transitus . 

a similar procedure sometimes adopted by seller (though more 
formal than necessary) to effect a stoppage in transitu . 

DEMAND OF POSSESSION 

excludes reputed ownership. 

DEMISE, 

whether a charter party is construed as d. of ship, the criterion 
whether the ship is the buyer’s own in a question as to stoppage 
in transitu .°456, m 

DESCRIPTION 

of grantor and attesting witnesses of bill of sale registered under 
Bills of Sale Act, to be contained in attestation and affidavit . 177 

cases as to sufficiency of d. for this purpose . . 178 _181 

where there is a sale of goods by d. it is of the essence of the con¬ 
tract that the goods shall answer the d. 

sale of goods by d. distinguished from sale with warranty (properly 
so called). 

in sale of cotton “expected to arrive, &c., the cotton guaranteed 
equal to sealed samples in our possession,” construed as implying 
a description of the cotton as cotton of the same kind as tho 

samples with collateral warranty as to quality . . . , 4 ]8 


415 


417 
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419 


DESCRIPTION— continued. 

where goods are sold by d., and there is no opportunity of inspection, 
condition implied that they shall be merchantable 
in a conti act for sale of securities, it is implied as part of the d. that 
they are genuine securities of the kind described . . . 424 

of goods “ to be shipped ” within a certain date . . . 424—430 

sale of goods by d. an exception to the rule caveat anptor , . 443 

DESTINATION 

of goods under the original contract the criterion of whether thev are 

in transitu or not .. .473 

new and ulterior d. given to goods under a new direction from tho 
buyer does not prevent the transiiits being ended, or create a now 

Iransitus, so as to revive the right of stoppage . , . 474 _ 470 

DETENTION OF A CHATTEL, 

where damages are claimed in an action for d. of c. and full value 

recovered, the property is transferred to the wrong-door 
DIRECTORS 

accepting bills on behalf of company held liable for same 
of building society (q. v.) held liable on the doctriuo of “holding 

f out ” .. ! 

of a company have no power to delegato fuuction of allotting shores 
commercial corporations usually act by d. 

of companies incorporated by special Act have their duties pre¬ 
scribed by C. C. C. Act, 1845 . 

of companies under general Companies Acts have them prescribed 
by articles of association. 

their duties to the company . ...... 

summary remedy against d. for misfeasance .... 638 

of a company probably cannot mnko a valid purchase of the* com¬ 
pany’s property. 

rescission of contract against company on the ground of misrepre¬ 
sentation by d. in prospectus, kc . 070—681 

can fraud of d. be imputed to the corporate body for which they act * 

In action for restitution i yes.6Sl-«85 

in action for damages against <L fraud must bo proved . . 69G—709 
action against d. pereonally for fraud not easily barred by delay 709 

can one d. bo made responsible for the acts of his co d. in an action 
for deceit? .. 

docs such action survive against representatives ? . 71 * 2 — 71 * 

civil and criminal liability of d. for misrepresentation considered 715—720 
constructive fraud by sec. 38 of Companies Act, 1867, in case of d. 

onuttmg in prospectus to specify particulars of contracts . 720-722 

in action for deceit against d. where prospectus stated that full 
reports had been prepared for the directors by engineers, the 
reports having been in fact umdo on instructions from tho agents 
of .the vendors, the d. held not liable {Angus v. Ctitrat'd, C A. 
from Ch. D., 18 April, 1891) . . . • / TT . . 

action agate d, in respect of a claim which might have heonm^ ° 
tamed under s. 165 of tho Companies Act, 1862, is barred by an 

the com W («»»» Qorst, $ h. D. (Chitty J.), 

DISCHARGE . . (addendum) 

.on bankruptcy, effect of fraud in regard to 
DISCLAIMER 

by bankrupt of onerous property 


53 

46 

519 

521 

634 

635 

635 

637 

-640 

655 


722 


226 
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DISCLOSURE 

of facts must be fully and fairly made by promoters in order to 
maintain a bargain between them and company . . 656, 

of material facts within his knowledge must be made by insured, 
otherwise the policy is voidable ...... 

DISPATCHED, 

order for goods to be d. is executed as soon as goods have left 
seller’s warehouse ......... 

contract for goods to be d. from abroad, held executed as soon as 
the goods were sent otfin lighters .... 

DISPOSAL, 

goods in hands of agent at d. of buyer, and waiting his further 

orders, are not in transitu . 

DISPOSE OF, 


JMGK 


rt s'q. 
6G2 

316 


429 


473 


persons entitled to d. of property.23 rt seq 

DISPUTE, 

as to terms, where disclosed by document relied on as memorandum 
of the bargain, the memorandum is insuflicicnt .... 320 

DISTRAIN ABLE, 

fixtures are not •.11 

emblements are, by statute.10, 19 

in questions whether goods are d., strict rule as to fixtures applies . 20 

DISTRESS, 


sale under. 

power onl)- given by statute ...... 

exemption ol goods delivered to auctioneer for sale applies only to 

goods on auctioneer’s premises . . 

things privileged from d. ....... 

Law of, Amendment Act, 1888 . 

exemption of lodger’s goods ........ 

exemption of rolling stock, &c.. 

, power of d. under clause of attornment in mortgage deed 

under Bankruptcy Acts power given to distrain for rent accrued 

for twelve months before bankruptcy. 

leave for d,, pending liquidation under Companies Act . 
not restricted for rent accrued after bankruptcy unless trustoc 
disclaims ........... 

no power in liquidation to distrain for rent acorued before date of 
winding-up ; but if liquidator continues in possession court may 
authorise him to distrain for rent subsequently accrued 
instrument giving power of d. “a bill of sale ” within the Act 
exception where mortgagee iu possession demises to mortgagor at a 

fair rent .. 

a picture sent by the owner to the artist who painted it not exempted 
from a d. on the premises (Van Knoop v. Moss, ( t ). B. D., 
Matthew, J.,-4 May, 1891, L. T., vol. 91, p. 31) . . ( addendum ) 

DIVESTING ... 


100, 112 
. 112 


113 

113 

113 

113 

114 

115 

116 
117 


117 


117 

172 

172 


of property by stoppage in transitu .101 

defeated by indorsement and delivery of bill of lading for 

value, &c. . ... . . . . .101 

DIVISIBLE • 

contract held to be d., where order given for cash, of cream of tartar 
and at the same time offer made to take lac dyo .... 275 

contract for sale of shares on Stock Exchange is d. into the parcels 
on the tickets or splits passed according to the usage . 


588 
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DIVISIBLE— -continued. 

where several purchases are verbally made at one time' contract is 

not d.. 

whether and how far contract for sale of goods by successive de¬ 
liveries is d. 395 

contract for sale of goods to be shipped in steamer or steamers, pay¬ 
ment to be made in cash against B./L.j is d. 

queen whether contract for sale of pepper October ^ November 
shipment per sailing vessel or vessels, prompt three months for 
final day of landing, &c., was d. 

DOCK-WARRANT, 

holder giving faith to, sometimes privileged by reason of the 

doctrine of estoppel. 

is a “document of title ” within the meaning of the Factors Acts . 
DOCKYARDS, 

sale of office in, illegal and void. 

DOCUMENT, 

not the transaction, struck at by Bills of Sale Acts 

acceptance may be inferred from dealing with d. giving control over 

g ood s.-.283 

principle of extrinsic evidence applied to construction of d. . 
what documents physically distinct will constitute a note or memo¬ 
randum under the Statute of Frauds. 308- 

incorporation of unsigned d. by reference. 

several signed documents form one memorandum if capable of being 
read ns referring to the same transaction and containing all the terms 
what documents constitute a sufficient note or memorandum within 
the statute. 817 - 

where extrinsic evidence admissible to prove intention of signature 
of d. . .. 

signature of d. must be capable in itself of expressing that in- 

tentio . n . 

parol evidence of collateral stipulation admissible— 1 st, where there 

is no d. embodying the terms of the contract; 2 nd, where the d. 

is ambiguous as to the intention whether a statement is meant to 

bo a wavranty. 

possession of d. giving control over goods is, by aid of the Factors 
Acts, primd facie evidence of employment in the character of a 

factor having power to soil the goods. 

queert whether an intending shareholder is bound to inspect docu¬ 
ments (other than the memorandum and articles of association) 
referred to in the prospectus of a compauy ; and semble that if 
their effect is positively stated in the prospectus ho may take 
that statement on trust as between himself and the company 
remaining a going company. 

“ DOCUMENT OF TITLE, ” 

within meaning of Factors Acts, includes warrants.... 
when obtained by veudee, gives him a qualified power of disposil 
tiou by virtue of the Acts as extended by the Act of 1877 
transferred to vendee and by him to a person who takes it boiidjkb 
and for valuable consideration has the some effect for defeating 
. the vendor’s lien or right of stoppage in transitu that the transfer 
. of a hill of lading has for defeating the right to stop in transitu 497 
where obtained by fraud by a person with whom no relation with * 


C.S.G. 
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“ DOCUMENT OF TITLE "—continued. 

the owner ns agent and principal (or vendor and purchaser) 
established, he cannot give a title under the Factors Acts . 
enumeration of these instruments ...... 

(And see Fa dors Acts.) 

DRIVING BELTS, 

held to be part of land. 

DRUNKENNESS, 

makes contract voidable if taken advantage of 
DUTY, 


PAGE 


is 

. 545 

. 548 


C 

27, 649 


of making full disclosure of all material facts exists in cases of 
fiduciary relation ( 7 . v .) and in contracts of insurance . . 653 

this position expounded and illustrated .... 653—664 

EARNEST, 

to bind the bargain under the Statute of Frauds .... 304 

EAST INDIA BONDS, 

are ncgociable (by statute) ........ 87 

were not before the statute. 88 


EAST INDIA COMPANY’S SERVICE, 

corrupt nomination to cadetship in, held indictable . . . 248 

resignation of majority in, for pecuniary consideration held illegal . 248 

EAST INDIA TRADE, 

contract for goods contrary to statute protecting, illegal . . 256 

EAST INDIA WARRANTS, 

not ncgociable. 88 


EAST INDIA MAN, 

command of, in days of Company's monopoly, a lucrative office, the 

recommendation to which could not be sold . . . .248 


667 


668 


ELECTION, 

in cases of sale by description (including sales by sample properly 
so called) the buyer may make his 0 . (by accepting the goods 
tendered) to treat the implied stipulation in regard to quality as 
a collateral engagement by way of warranty . . . 417, 422 

may be made to affirm a contract, by the person entitled to avoid it 
on the ground of fraud, and if he does so elect, after knowledge 

of the fraud, he is bound accordingly. 

issuing a policy of marine assurance in accordance with the slip, 
after notice of a misrepresentation, is not an election to affirm the 

contract.. 

to avoid contract of membership in a company must bo made immedi¬ 
ately on discovery of the fraud or misrepresentation . . 672,675 

1ELEGIT, . 

a process for attaching a freehold estate in land .... 20 

not now competent as an execution against goods . . . .219 

EMBLEMENTS . . . 

ar cfructusinduslrialcs, and though unsevered, are to certain effects ^ 

chattels. 15- ^ 

may be seized under a fi. fa. .. 

distrainablc by statute . . • • • * * * * ... 

are not personal chattels within the Bills of Sale Act, 18o4 . . 1 j 

but included in the Bills of Sale Act, 18/8 . . . . 17, 21 

sold to bo severed by the purchaser, qxuerc whether an interest 

in land ” or “ goods ” for tho purposes of the Statute of Frauds . 270 

are to many effects part of the land. 268 
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483 

484 

484 
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485 
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486 


END OF TRANSITUS, 

arrived at, when goods have conio to hands of agent of buyer where 
they are at his disposal, although they may receive a new and 

ulterior destination uuder his directions.473 

in the ordinary course of things, is delivery of the goods into the 
physical possession of the buyer or his servants, or a warehouse¬ 
man authorised by him to receive them. 48 ' 

of goods which are still physically in the possession of the forward¬ 
ing agent, requires the concurrence of intention between buyer 

and carrier that the latter should change his character into that 
of a warehouseman. 4 g, 

presumption is against transilus being ended, until carrier or ship*. 

owner is satisfied as to his charges or freight . . . . 48‘ 

may be anticipated by buyer, with the assent of the carrier 

but not without. ’ 

if carrier at end of journey wrongfully refuses to deliver, the demand 

of the buyer with a tender of the carrier’s charges will be equiva¬ 
lent to e. of t. 1 

may be postponed by act of the buyer rejecting the goods on their 
arrival .... 

this rejection (by an insolvent buyer) may either be intended as a 486 
postponement.of the e. of t. or as an oiler to rescind, which under 
the circumstances is held binding on his estate . ■ 

defeat of right of stoppage by indorsement of B./L. to boiU fide 

purchaser before e. of t. ... ' a09 .07 

^Ict onsmno 7 Tf:l the ***** Acts > - extended by the 

Act of 1877 (now in Act of 1889 ) . . J 407.100 

ENTIRE CONTRACT, ’ ’ * 497 » 498 

ENTRY IN VRO^Rr B “ ra " ^ ^ * 274 

in earlier cases hold to be the contract 

this view exploded. . ®69 

<pu*rt is it evidence of the contract. . 

f™“!;tlmt it is practically useless as evidence ' ' ' ' 

b ° 1De Pr0V6d ttHuiuU - may Statute of 

ENTRY OF GOODS. . 

hC . U *° bo “ ">*<*«* <wt to stop in transit* as 
^sSSion “ b “ krUpt0y ° f Consi ^™ t^8 forcible 

EQUITABLE . 488 

(as distinguished from legal) ownership explained . 

r aa; is — 

reputed ownership clause of Bankruptcy Act m<Mnm * of tho 
qtuere whether such interest can bo subject of JLtJ ’ ..' 189 

EQUITABLE ASSIGNMENT, Ptttcd ownership 140 

mad6by intended to effeot a transfer 

of goods consigned from abroad . “rosier . . 75 

of future profits gives no title against the trustee in / * 79 

equitable assignment of chattels trusteQ m bank ^Ptcy . 130 

creates a right in security . * 

how effected . . ‘ ’.. . GO 

why equitable ? . . * * ’ * * • . GO 


274 

569 
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139 

140 

75 
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EQUITABLE ASSIGNMENT OF CHATTELS— continued. 

none, where description too vague (Bclding v. Read) sed quart 
of stock in trade . . . 


PAGE 

63 

64 


doctrine of Bclding v. Read discussed ..... 

result of authorities. 

of “undertaking,” or “property and effects” generally, of a 

company. 

of contractor’s plant in contracts for works upon land . 

of chattels in hands of third person. 

not available against purchaser for value without notice . 
but is (generally) against trustee in bankruptcy 
of chattels in apparent possession, &c., not available against execu 
tion creditor or trustee in bankruptcy unless registered under 

Bills of Sale Act.77, 165 

distinguish from agreement to assign upon request ... 78, 165 

must be registered under the Bills of Sale Act ... 79, 165 

under Bills of Sale Act, 1878, cases as to . . . . 1C9 el scq. 


65 et seq. 
70 


72 

74 

74 

77 

77 


EQUITABLE SECURITIES, 

competition between.. 48 

EQUITABLE TITLE, 

on what grounds legal estate may be postponed to . . . . 47 
under what circumstances fortified by getting in legal estate . . 48 


EQUIVOCAL ACT 

of buyer, capable of being construed as an act of ownership, may 

be explained by accompanying statements made to third party . 289 

ESPARTO (GRASS) 

contract for supplying, held binding as an English contract although 

execution prevented by force majeurc .433 

ESQUIRE, 

not a description of an occupation.179 

ESSENTIAL ERROR, 

where contract made for sale of shar- s in a company supposed to 
be a going company, after the presentation but before advertise¬ 
ment of a petition for winding up on which a winding-up order 
is made, contract held to be void for e. e. . . . . . 584 


ESSENTIAL STIPULATIOX, 

as to kind of goods sold implied in a sale by description . . . 415 

distinguished from collateral engagement by way of warranty. . 417 

that goods shall be merchantable, implied in sale by description 

(where no opportunity of inspection).419 

that goods sold for a particular purpose shall be fit for the purpose . 420 

in all these cases, buyer may waive the essentiality, and treat the 

stipulation as a collateral warranty. 422, 443 


ESTOPPED, 

not necessarily grounded on representation of a fact 
company which has power to issue securities is estopjied from setting 
up an irregularity in the issue ....... 


ESTOPPEL, 

meaning and effect of . • • • • • • • ** 

grounds of e. enumerated..43 

same principle as holding out or representation (g. v.) . . 44 

instruments having some of the effects of negociability by . 90 et scq. 




INDEX. 


773 


ESTOPPEL— continued. 

on this principle, warrants have received effect, so that they have 

been sometimes supposed negociable. 

delivery order obtained by fraud not an c. 

reputed ownership under Bankruptcy Act is a statutory extension of 
the doctrine of e. liberally applied to agency .... 
acceptor of bill estopped from denying existence of payee 
EVICTION, 

by title paramount the only excuse for bailee setting up iw terlii . 
EVIDENCE, 

of acceptance of goods, what acts do not amount to . .277 

what acts are conclusive of acceptance ...... 

what acts are e. of acceptance.. 2S0 

of actual receipt by buyer, of goods which remain physically in 
possession of vendor himself, must consist of unequivocal facts 
showing that both parties treated the goods as delivered 
principle of e., where a writing is made the medium of consent 
how far extrinsic e. available to construe a written document. 
competent to prove by parol e. that a person appearing as principal 
upon the face of a writing forming contract or memorandum of it, 
was really agent for another. 

not competent to show by parol merely , who was the buyer and 
who the seller of the parties named iu the note or memorandum 
of the bargain. 

by parol competent to show intention of signature where document 
is subscribed in pencil . . 

competent to show intention where contract in writing is 

ambiguous as to whether a statement is meant to be a 
warranty. 

EXAMINATION, 

purchase of goods iu specie by person having opportunity of e. is 
conclusive ol necnjitancc 

offer of goods for sale after opportunity of e. is conclusive of 
acceptance. 

tender to be good must give opportunity of e. ’ 

(And see Inspection.) 

EXCHEQUER BILLS 
are negociable 

EXCISE, . 

sale of office in e. illegal and void 

EXCISE LICENCES ACT, ‘ . 

sales contrary to . 

EXECUTED, . 

meaning as applied to contract of sale . 

“r™ r P r™ r— no 

whore intention is that property should nass at once the transaction 

exec™ gamlwulm,du “*• 

by seizure and sale of goods an act of bankruptcy . • 

in g<wd faith, without notice of act of bankruptcy, protected bv 

, ‘ sub *? ect 3 > of Bankruptcy Act, 1869 . 7 

debt ^ * 
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EX ECUT1 OX— cuitfinucd. 

this lately evaded by taking goods under clnjil 

where seizure is We net of bankruptcy, good notwithstamline 
bankruptcy intervening between seizure and sale 
(And see Fieri facias, Elcgit.) 

EXECUTION CREDITOR, 

questions between e. e. and particular assignee . . ns —014 

questions between e. c. and trustee in bankruptcy . . . 214—225 

EXECUTORS. (See Heir and executor , Representatives.) 

EXECUTORY, 

meaning of c. as applied to contract of sale . 


contract of sale passes property as soon as goods are speciiically 
ascertained . 


2 


75 


contract for sale of goods is within the Statute of Frauds and Lord 

Tenterden’s Act.207, 27] 

whether contract is an e. contract of sale or contract for work, 

&c . 271—274 

contract to make a waggon—presence of buyer at operation pre¬ 
viously to finishing not alone evidence of acceptance . . . 279 

where intention is that property is not to pass until fulfilment of a 

condition precedent, contract is said to be e. 337 

contract for sale of goods, where nothing said about delivery, 
implies that goods shall be delivered as soon as appropriated and 
ready for delivery.. 

“EXPECTED TO ARRIVE,” 

construction of contract for sale of goods described as on board a 

certain vessel and “e. t. a.,” &c.411 

contract for sale of cotton “c. t. a. per, &c., the cotton guaranteed 
equal to sealed samples in our possession,” construed as a sale of 
the cotton by description as cotton of the same kind as the sam¬ 
ples, with collateral engagement by way of warranty as to quality 418 

EXTRINSIC EVIDENCE, 

principle of e. e. applied to construction of written documents . 308 

resorted to in order to identify parties to contract . . . . 319 

but not sufficient to show by e. e. merely who is the buyer 
and who the seller of the persons named in the memoran¬ 
dum of the bargain . .323 

illustration of use of e. c. in explaining memorandum so as to 
identify the seller and buyer respectively mentioned therein . 323 

extensively applicable in identifying subject-matter of contract . 324 

competent to show intention of signature where document is sub¬ 
scribed in pencil, and intention doubtful on the face of the 
document ........... 331 

F. 0. B. (free on board), 

in form of warrant where warrant states that goods are deliverable 
f. o. b., this seems to be a representation by manufacturer that 
goods are at the disposal of the buyer to whom the warrant was 
issued, so that any vendor’s lien or right to stop in transitu is at 

an end .104 

Hamburg (Inglis v. Stock) ........ 343 

case of contract for f. o. b. barley for cash on handing bill of lading, 

—held that the property in the goods shipped remained in the 
seller, who had held control by bill of lading, although contrary 
to contract... ........ 355 
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F. O. B. {free on board) — continued. 

contract for oil “to be shipped f. o. b. . . . to be paid for on delivery 
of the bill of lading by bill of exchange to be accepted 3 ms. after 
date and to be dated on the day of shipment of the oil,” executed 
so that the property passed by placing the oil on board, taking the 
bill of lading to shipper’s order or assigns, and immediately sending 
it to buyer .......... 

contract for ore to be shipped f. o. b. at Cartagena, where it was held 
that the seller by shipping in a vessel chartered by buyers and 
taking the bills of lading to himself, reserved the property though 

lie broke his contract by doing so. 

FACTOR 


lias a right iu security over, or special property in the goods in 
security of his general balance. 

and to an extent necessary for this security his authority is 
irrevocable. 

but subsequent advances do not raise a consideration to prevent 
recall of mandate. 

has possession of the goods or of the documents giving control over 

then V .. 

has no implied power to delegate his busiuess .... 
use of the term f. in Scotch law. ’ 

definition of f. according to English law—a general agent having 
authority to sell and having possession or control of the goods in 
bulk. 


doctrino of holding out as applied to f.. 

powers of f. implied by usage .... 

effect of Factors Acts (q. v.) .] 

sub-agent employed by f. is not in privity with the principal so ns 
to entitle the latter to intervene and claim proceeds in hands ol 
sub-agent without admitting set-off claims by the sub-a«ent 
against the f..® 

presumably has authority to contract for sale in his own name as 
principal. 

FACTORS ACTS, * 

passed for security of mercantile dealings on the faith of apparent 

n S hts .. . 

the Act of 1877 greatly extended the circumstances on which reliance 
may bo placed as giving the ostensible power of disposition 
stop short of making the documents mentioned in them, nogociable 
possession of duly indorsed bill of lading equivalent for purposes 
ol 1 . a. to possession of goods in bulk 
warrants for goods are documents of title within f. a. 
scope of tho Acts much extended by Act of 1877 

do not make “ documents of title ” negociable, but only extend tho 
principle of estoppel ..... * 

P r~ f ACt ° f 18 * 7 ’ U0W ombodi ^ Act of 
purser y Vondor ’ s g° od ag^ust su b. 

““ikZ * pur f cha f er *"*’■** '«* for valuable consideration 

f fT VeDd0r ° f a “document of title,” a right 
freed from vendor s lien or right of stoppage in transitu 8 

scope and effect of the earlier f. a • 

the last Act (40 & 41 Viet. o. 89) .. 

its effect . . 
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493 

542 
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FACTORS ACTS- continued. PAGE 

enactments of the Act of 18S9 .... 548—552 

FAIR <l ° UOt apI * ly WherC theFe is not a mercantile transaction . . 553 

opinion expressed by Lord Ellenborough that servant selling a horse 

FALLEN TREE aUthoritjr to warrant “ bad la ' v ”) • 442 

remaining attached to soil, is still part of the land 

party who consents to f. a. whereby property is to be put up for sale 
under condition that no bid is to be retracted, and bidding at the 
sale, is bound by the condition .... 242 

FARMING STOCK, 

assignment of f. s. in security of a debt. 65 

FEAR (or Force), 

inducing a seeming consent, causes a nullity in any transaction pur¬ 
porting to be based on such consent . . . 244 

FELONY, 

a bar to a civil action, while plaintiff is in default for not prose¬ 
cuting criminally.85 

unless the offender have been brought to justice by some one 

else.85 

FIDUCIARY RELATION, 

where a person is in a f. r. to another, non-disclosure of material 

facts by the former, makes contract voidable .... 653 

example.653 

it is not the f. r. alone but the advantage taken widt h upsets the 

transaction.654 

except when the transaction is a breach of the fiduciary 
relation itself, as where a trustee or agent for sale himself 

buys.655 

promoters arc in a f. r. to the company formed by them . . . 655 

this established by decisions.656 

tloes not relate back, where purchase made before company formed . 661 

FIERI FACIAS, 

emblements may be taken on writ of . . . . . 17 

so may tenant's fixtures.19 

against chattels of freeholder, strict rule as to fixtures applies . . 19 

sale of goods under.106 

is now the appropriate process of execution against goods upon all 

judgments for payment of money.109 

sheriff on sale under f. f. to hold proceeds for 14 days, to be handed 
to trustee in bankruptcy if notice of petition of bankruptcy is in 

the meantime given. 222 

where seizure is before act of bankruptcy, the execution creditor is 
secured and the sale under the execution good notwithstanding 

intervening bankruptcy. 224 

“ FINE” BARLEY, 

letter stating readiness to take f. b. not an acceptance of offer of 

“ good ” barley .. 242 

FIRE. (See Accidental Fire.) 

FIRM, 

name of f. maybe employed to designate party to contract in memo¬ 
randum under Statute of Frauds, and parol evidence used to show 
who the parties are ......... 


653 

653 

654 


655 

655 

656 
661 

17 

19 

19 

106 

109 


319 



INDEX. 


777 


FIXED MOTIVE POWER, 

excluded from “ trade machinery ” as defined by Bills of Sale Act . 
FIXED STEAM-ENGINE, 

is part of the land. 

FIXTURES, 

are generally part of the land. 5 

permanent and <fuasi-pennanent ....... 

are not distrainable. 

tenant’s f.. 

in what respects like, and how differ from emblements . 

right to remove f. is gone when trustee in bankruptcy of tenant 

disclaims. 

and growing crops (when separately assigned or changed) included 
in personal chattels under Bills of Sale Act, 1878 
mortgagee by distraining f. under an attornment clause does not 

lose his right to f.. 

tenant’s f. are not goods and chattels within the reputed ownership 

clause of Bankruptcy Act. 

included (when separately assigned or charged) in “personal chat¬ 
tels ” under Bills of Sale Act. 

when to bo deemed separately assigned. 

sale of, between landlord and outgoing tenant not a sale of “goods” 
within 17tli section of Statute of Frauds . 
quart, whether sale by tenant to a third party of his right to sever 

f. is sale of “goods” within statnto. 

contractor for erection of f., where premises were during progress of 
the work destroyed by accidental fire, held not entitled to recover 
for work done. 

FLOATING RIGHT OF ACTION, 

the law does not permit to be created except when sanctioned by 
general usage (Dixon v. Bovill) .' 

FLOUR-MERCHANT, 

in a contract for sale of flour, which did not state which was the 
seller and whieh the buyer, held competent to satisfy the Statute 
of Frauds by showing that one was a f. m. and the other a baker 
FOLLOWING PROCEEDS, 

of trust property, an equitable doctrine, not applicable (according 
to the judgment of Lord Justice Bramwell in the Court of Appeal 
*** Z. <tc. Co. v. Huston ) to cases of commercial agency , , 

FORBEARANCE, 

granted by buyer at request of seller, makes the latter responsible 
for the difference ascertained at the end of the period of for¬ 
bearance . 

FORCE (or Fear), 

inducing a seeming consent, causes a nullity in any transaction 
purporting to be bftsed on such consont ... 

FORCE MAJEURE, 

though an excuse by foreign law, notan implied exception in on 
E ngli s h contract. 

FOREIGN CONSIGNOR, 

aithongh yendor ,° far as relates to transfer of property, not bound 
by all the incidents of a vendor s contract . 


PAGE 

22 


et scq. 
7 
11 
13, 14 
17 

19 

22 

116 

139 

168 

173 

270 

270 

341 
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323 


554 


501 


244 


433 
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FOREIGN CONSTITUENT, 

person contracting as agent for, is personally liable unless the f. c. 
is proved to have given express authority to the agent to bind 

him . 

FOREIGN GOVERNMENT 

bonds, negociability of. 

where thing contracted to be done is prohibited by f. g., contractor 
is not excused from performance 
FORGED 


indorsement, notwithstanding, banker on whom cheque is drawn 

may pay it by statute 16 & 17 Viet. c. 59. 

signature is incapable of ratification ...... 

FORMAL CONTRACT, 

when correspondence contains proposal to embody terms in f. c. the 
contract maybe complete by the correspondence, although no f. c. 
executed ........... 

cases when execution of f. c. held a condition precedent to the con¬ 
tract being concluded ........ 

FORMAL POSSESSION, 

cases distinguishing. 

notwithstanding, personal chattels may be in “apparent possession ” 
under Bills of Sale Act ........ 

FORTHWITH, 

construction of the expression f. in regard to delivery of goods under 
contract of sale .......... 

FORWARDING AGENT. (See Carrier.) 

FRAUD, 

where one of two innocent persons sutlers by f., loss falls on the one 
who has enabled the guilty person to commit the fraud 
master who has signed bill of lading for goods not on board is 
excused if mistake is wholly by f. of the shipper 
on general principles of law, where distinct intention appears to 
exclude a creditor or class of creditors from benefit of arrange¬ 
ment purporting to be for benefit of creditors generally 

gist of f. is intention to prevent creditors getting their due 
whether in respect of amount or time .... 
under St. of Eliz. not limited to period of 12 months 

at common law similarly not limited. 

payment may be a f. though not a fraudulent preference 

in cases of f. there is generally a true consent, but the contract is 

voidable. 

an instance where by reason of f. there was no real concurrence of 


intention. 

where representation made by seller in such circumstances that the 

buyer is not presumed to rely on it, the buyer has no remedy 
arising from the representation except on ground of f. 
where -mods or the documents of title to them arc obtained by f. 
without any relation of principal and agent (or vendor and pur¬ 
chaser) being established, the Factors Acts do not apply so as to 
enable such persons by dealing with the goods or documents to 

give a titlo to a purchaser . . • • / 

although partner has a presumed power to make admissions so as to 
bind the firm, the presumption yields to evidence that the admis¬ 
sion was false and a f. on the firm • • • * ’ ' 

fact which is h f. on the partnership or would be naturally concealed 
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432 

89 

522 

240 

241 
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245 

245 

438 
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623 

645 

645 

648 

649 


PAGE 

FRAUD— continued. 

from the co-partners is an exception to the rule that notice to a 

partner is notice to the partnership. 

act said to he induced by f. when a person wilfully leads another to 
act on a false belief ......... 

distinguished from representation with invitation to act, by which 

a warranty is implied. 

legal consequences of f.— 1. To make the transaction voidable 

2. To give remedy by action ngaiust the 
person guilty of the deceit 

acts which arc not within the abovo definition of f. but which 
liavo similar effects, such as taking advantage of drunkenness 
or lunacy. 

cases where thero is a duly to disclose facts, and the non-disclosure 
bus the effect of f. so far as relates to making the contract 
voidable. 

1. Fiduciary relation .... 

2. Contracts of insurance 
legal consequences of f., 

contract voidable—meaning and effect of this . . 664 669 

lcadiug instances of rescission on the ground of f. of a con« 

tract to take shares in a company .... 670_678 

where insolvency of the company followed by winding 
up occurs, the right to rescission on the ground o*f 
f. is gone. 678—680 


649 


. 653 

653—660 
662—664 


681 

681 

685 

686 
695 


can f. be imputed to a corporate body . 

in an action for restitution,—Yes 
arrangement to avoid multiplicity of Suits in cases of f. will 
be sustained in the winding up. .... 

cases whore no agreement to take shares distinguished from 
cases of membership induced by f. * 
second consequence of f., action against person guilty of deceit 
observations on equivocal uso of word fraud in action for 
rescission against a company, and consequent confusion as to 
tlic ratio dccidoidi in such cases . 

in actions against the directors personally, f. in its strict sense 
roust bo proved . 

cases of actions against directors personally 

can one director be made responsible for tho acts of his co 
directors in an action for deceit ?. 

< *°^ s an act * on for f. survive against representatives? 
distinction between cml and criminal liability in cases of f. 
cau it be stated in exact language ? 

mustration from the charges to the juiy in the cases of the 

Dh-ectors USS ° W ^ WcSt ° f &c., Bank 

constructive f. under sect 38 of the Companies Act, 1867 ‘ 

construction and effect of this section . ' ' I? 

“ . rC8 “ rd *° ‘ Uschargo ou blmkn U>t=y, and under Dobtoni 

FRAUDS, STATUTE OF, . 722, 723 


695 

696 

697 

711 

712 

715 
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a *“? is *“ d -* « goods within 

"f rSS 7^ Sunday but «* binding u„d«. 
tea<|L ^ a0 ‘ Withitt tb0 
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TAGE 

FRAUDS, STATUTE OF -continued. 

considered in 4th part of this work ..... 266—335 

to what contracts statute applies ...... 266—276 

goods, wares and merchandize, what ?. . . . 266—271 

for price of £10 stg. ....... 271—272 

questions arising out of executory contracts, &c. . . . 272 

the requirements of the statute, 

(a.) Acceptance and actual receipt .... 

I. What constitutes acceptance .... 

1. What acts are not evidence of acceptance 

2. What are conclusive evidence of acceptance 

3. Relevant facts from which acceptance may 

he inferred .. 

II. What constitutes actual receipt 

( a) Transferred from immediate possession of 

seller to that of buyer .... 290—291 

( b) From immediate possession of seller to 

warehouseman of buyer, or to carrier who 
becomes a warehouseman . . • 291 296 

(c) Where seller’s warehouseman attorns to 

buyer.^96 

(</) Where seller becomes buyer’s agent to 

keep the goods for him • • • 297 304 

(R.) Earnest or part payment • • ®04 305 


. 276 

277-289 
277—279 

279— 280 

280— 289 
289—304 


(r.) Note or memorandum in writing, &c. 


. 305 

I. What is a note or memorandum of the bargain 308—327 
1. What papers physically distinct may con- 


308—317 

317—327 


318—324 

324— 325 

325— 326 

326— 327 

327— 332 
332—335 


stitute a note 

2. What is a sufficient note 

To be so it must specify, 

• 1st. The parties • 

2nd. The subject-matter . 

3rd. The price or value to be rendered 

4thly. Any other express terms 

11. What is signature by the parties to be charged 

III Who are agents lawfully authorised to sign 

■' vendor " in one signed paper not sufficiently identified by another 

signed paper with tire expression “Mr. Coombs could sign off the 

deeds.” Coomlsv. mikes, Ch. (Itomcr, J.), 16Jnne, 1891, T.L. K. 

592 .(addendum) 

FRAUDULENT CONVEYANCE, 

under Stat. 13 Eliz. c. 5. . • • ■ • ; * ’ 

avoided if made with intent to delay, hinder, or defraud . 

voluntary settlement made in apprehension of insolvency is 

under sect. 6, sub-sect. 2, of Bankruptcy Act, 1869 

includes fraudulent conveyance under previous statutes . 

under St. of Eliz., not limited to 12 months. 

assignment of property generally for a past debt is. 

FRAUDULENT PREFERENCE, 

questions arising out of. 11 J, izj, roo 

member of Stock Exchange unable to meet his engagements giving v 
cheque for £5,000 for distribution amongst his Stock Exchange 
creditors, held a f. p. . . . • • • • • 128, 134 

defined by sect. 92 of Bankruptcy Act, 1869 . 130 


118 

119 

119 

124 

125 

125 

126 
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FRAUDULENT PREFERENCE— continued. ^ _ 

principle of f. p., payments to favoured creditors not in the course 

of business and without pressure or demand .... 

payment is not f. p. where unequivocal demand is made . 
making good trust-money is not • •••••• 

merely suspicious circumstances do not make ..... 

though transaction is not a f. p., it may still be a fraud . . 

payment is not a f. p. (under saving clause, sect. 92 of the Act of 
1869) if creditor is without knowledge that he is being fraudu¬ 
lently preferred. 

to bring himself within the exemption, burden of proof is 

upon creditor. 

general saving clause in Bankruptcy Acts. 

under Companies Acts, 1862, s. 153. 

extended to companies. 

executing bill of sale on the eve of bankruptcy on demand in 
accordance with previous agreement is not a f. p. ' 
FRAUDULENT PURPOSE, 

where a f. p. for which goods were delivered is not carried out, 
the owner is entitled to repudiate the purpose and reclaim the 

goods. 

FREIGHT— 


fall in f. for a particular voyage held ground of special damage 
in & case of failure to deliver ship intended to bo used as a 

passenger ship for that voyage. 

where natural termination of the voyage has become impossible 
by excepted causes, an arrangement with the consignees for de¬ 
livery at an intermediate port, implies payment of f. pro rata 

parte ilineris . 

in such circumstances, and if the goods cannot bo carried on with- 

• out great deterioration, it is a reasonable course for the master 
to deliver them up to the consignee demanding them, and offering 
f. pro rata ........... 

not to bo taken into account in calculating whether goods can be 
carried on in a marketable state so as to render it the duty of the 

master to carry them on . 

not earned when the goods are sold by the master in an emergency 
FREIGHT FREE, 

goods shipped on board buyer’s own ship f. f. is evidence of intention 

• to pass property, although the bill of lading (which was imme¬ 
diately transferred to tho buyers) was originally taken in seller's 

' nomo..... 


but not conclusive against reservation of jus disponendi bj 

bill of lading. 

FRENCH POST OFFICE, 

rules of F. p. o. admit recall of letter under some circumstances 
and therefore semble that the post is in the meantime the agen 
of the sender of the letter, and not of the person to whom it l 
sent ••».... noo 

FRUCTUS INDUSTRIALES. (See Emblements.) * 1 

FURNITURE, ' 


assigned to trustees for separata use of wife, not within reputed 
ownership of husband ... p 

^ “ greCm “ t ' whether '"thin the reputed ownership of 
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FURNITURE— continued. 

stored in vacant rooms of a country house,—question as to “appa¬ 
rent possession ” under Rills of Sale Act ..... 
of husband remaining in his house and assigned for the separate use 
of his wife by an instrument not being a settlement in considera¬ 
tion of the marriage, is in his apparent possession 
assigned to plaintiff by debtor, who was manager of a dairy farm, 
and as part of wages occupied a house belonging to plaintiff, 
question as to apparent possession under Rills of Sale Act . 
criteria in order to take f. out of apparent possession of maker of 

bill of sale. 

purcliascd upon verbal contract by tenant of house with reference to 
an arrangement for transfer of tenancy:—the latter arrange¬ 
ment having gone off, the possession in the meantime held not 
to be evidence of acceptance. 


PACE 


1G0 

1G1 

1GI 


162 


280 


217 


115 


527 

528 
528 


023 


GAOLER, 

sale of office of, illegal and void. 

GAS-FITTINGS, 

put up by gas undertakers exempt from distress .... 

GENERAL AGENT, ... 

and special agent:—meaning and rationale of the distinction as the 

terms are strictly employed in English law . • • • 526, 527 

the term g. a. sometimes used to mean an agent with an extensive 

general authority. 

so used in Ross’s edition of Rell’s Commentaries . 

but not in the original Commentaries. 

partner is a g. a. for the firm to do acts necessary for the business . 022 

may be g. a. with a larger authority inferred from the course 
of business as carried on with the sanction of all the 

partners.* 

GENERAL DESCRIPTION, 

when goods are brought under g. d. {in gcnerc) there can be no 
transfer of property until subject is specifically ascertained . 
where goods sold by g. d. tender and acceptance of goods as in 
fulfilment of the contract will pass the property .... 
GENERAL PROPERTY, 

is the right of the owner subject to the special property in another . 
GENERAL USAGE, 

only can make an instrument negociablc. 

GENERAL WARRANTY 

does not usually apply to patent faults. 

“GENTLEMAN,” 

not a description of an occupation 

GENUINENESS 

implied as part of the description in sale of securities . 

“GEORGIA,” 

the notorious Confederate cruiser, afterwards insured under another 
name, without disclosing the fact that it was the same vessel, 
held a concealment of a material fact avoiding the policy . 

gift 

’ constituted by clearly expressed intention without actual delivery . 

“GOOD” BARLEY . „ 

offered, not accepted by letter stating willingness to take “fine 

barley.. * ~ 
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132 

134 

220 


execution 


1 

3 

4 


. 4 

5 et scq. 
5 

7 

8 

9 
16 
4, 18 
22 


GOOD FAITH, 

purchaser in g. f., and for valuable consideration, not affected by 
statutory avoidance of fraudulent preferences .... 
general saving clause of Bankruptcy Act in favour of dealing in g. f. 

and for valuable consideration without notice of act of bankruptcy 
execution creditor in g. f. not having notice of an act of bankruptcy 
purchaser at sale from sheriff in g. f. protected notwithstanding act 
of bankruptcy of which he has no notice .... 221, 223 

GOOD MORALS, 

consent to anything against g. m. cannot be the ground of a legal 
relation giving a right of action.246 

GOODS, 

sale of g. the subject of tliis work .... 
what are g. considered as the objects of sale . 
use of word g. in relation to probate, kc. . 

ajid chattels, in various relations, e.g. reputed ownership 

by sheriff, &c. 

how distinguished from land.... * 

(a .) when fixed in a permanent manner 
(&.) or in a permanent manner .... 

(c.) when forming an essential part of a fixed machine , 

(rf.) when set in a fixed place for permanent use with the 

la &“ . 

emblements are g. to certain effects , 

and chattels within reputed ownership clause of Bankruptcy Act 
agreement for sale of g. exempted under the Stamp Acts 
title tog. maybe acquired by wrongful converaion or detentum, and 
damages adjudged aud assessed and paid upon the full value of 
1116 S’ . . 

special agents for sale of g. . j * 

r °o7 s h*p S ' U S ' C “ rCified under circumstance by master 

securities over g. ;-lien, pledge . . 

mortgage .... *. 

hypotheca, charge in equity 

equitable assignment . . 

agents for sale of g. holding security .’. 

liquidators in voluntary winding-up. 

factors . . 

• sold in market overt . . 

negociable instruments are .. 

“ Ac“ ,0bj ' C . t t0 T"** (*'*) under Bankn^ 

^ what are g. and chattels for*this purpose * 

• ° 0ttrse ° f bUSia0SS n0t ■ “* “f«»• unde; 

“fcS'p^d £5 ° : ^ 

if seized before net of bankrnpToy a So of r P -7 7 - Ac * * 

although bankruptcy intervoac/beforo sale f 8 ' 7 “ SO ° d 

’dS; “ d “-•‘oudise, under 17th 3 ^ of Statute 

acceptance {q. 0 .) of g. under Statute of Bkands ’ ' * 

actual nceipl {q. y.) of g. under Statute of Frauds ! | 


50 

55 

55 

57 

58 

59 
60, 79 
81, 83 

81 
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83 

85 

136 

189 

168 

’ 222 

223 
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GOODS— continued. 

if g. are specifically ascertained at the time of contract of sale, the 

transaction is presumed to be a bargaiu and sale .... 339 

if seller is to do anything to the g. to put them in a deliverable state, 
that is presumed to be intended to be a condition precedent of the 

property passing.340 

appropriation of specific g. to contract for sale of g. in (jcnerc . 345—388 

nature and effect of shipment of g. under a contract . . 348—377 

ns specific identifiable things often come into existence upon 

shipment ........... 349 

delivery, receipt and acceptance of g. in performance of contract 390—394 
no performance by sending larger or smaller quantity of g. than 

ordered, nor of goods ordered packed with other g. 395 


contract for sale of g. by successive deliveries 

sale of g. to arrive. 

sale of g. by description .... 
sale of g. by sample ..... 
sale of g. to be shipped, &c\, within a certain time 

contract for sale or return of g. 
special contracts for supplying retail dealers of g. 
various special conditions in sale of g. 


questions arising on terms of contract for sale of g., collateral to its 


395—411 
411, 412 
415—421 
421—423 
424—429 
. 434 

. 435 

. 436 


438 -449 
transfer of 

. 450—498 

454 


. 455 

. 456 

. 463 

. 463 

. 464—468 

in re- 

. 468—470 

. ‘ 470-^499 


essential object 

vendor’s rights remaining in g., notwithstanding the 

property by the sale.. 

transfer of possession of g., in what does it consist. 

considered under same head as “actual receipt,” viz. 

(a.) immediately from seller to buyer or his servants 

( i .) transfer to hands of buyer's agent, 

by sea 

bv land 
• 

(c.) by attornment of the warehouseman 
(d.) of g. remaining in actual custody of vendors, 
whether delivery of part of g. affects vendor’s right 

mainder ....•••• 

stoppage in transitu (g. v.) of g. 

master of ship considered in his exceptional character as agent for^ 

the owners of the g. carried . . • • • * 017—621 

sale and purchase of g. ordinarily dealt in, within the presumed 

authority of partner in a commercial firm . 

{And sec Sale of Goods.) 

GOODWILL , , «« i 

(with other res incorporates) not considered in this work under sale 

of goods’" ..♦•••••••• 

lond fide arrangement by representatives of a solicitor for sale of g. 

not within the mischief of the Act prohibiting profits of solicitor’s 
business to be shared by unqualified persons . • v • 

sale of g. of professional business sustained on ground of expediency 
outweighing possible mischief of recommendation on ground of 

private interest.. 

sale of g. of business good, though in partial restraint of trade 

GOVERN, , . „ . . . 

name written or printed so as to g. the instrument, a good signature 

GRANARY, 

held to be a mere chattel ( JViltshear v. Cottrell) . . . - 


627 


250 


251 

251 

330 

10 
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GUN, 

(an essential part of a pile-driving machine) where ordered by way 
■ of sub-contract by a person who (as the sub-cintractor know) was 

' t0 v eH r r th0 machine a certain time 

heid that failure by the subcontractor to deliver the g. so as to 

render performance of the latter contract impossible, gave rise to 
a claim for special damage . ’ ^ 610 

HAGGLING STATEMENT * ’ * * • 

not to bo construed as rtpratviMim on which the opposite party is 

WTSTs^VEYr m ^ ^ ' ' 

"dWaT^tcrid “ f th ° Wn8 ' ,CClinCrt th « h - »■ - «t 
HAY-STACK, * ,.. 

* bj a ? ti0 " h6ld not asalein orduuay course 6f business 

■ • *3srrs5K cr -*• -— 


C.S.G. 


364 


PAGE 

“GREAT EASTERN” STEAM-SHIP, 

in sale of, special damage allowed owing to unique character of 

subject-matter . . . . 502, 503 

GROWING CROPS 

with fixtures, included in “ personal chattels ” by Bills of Sale Act, 

2 . 878 . 17, 21, 157 

assignment of g. c. in security of a debt. 65 

when deemed “ separately assigned ” under Bills of Sale Act. . 173 

GROWING PRODUCE, 

question whether sale of g. p. is within 17th. section of Statute of 

Frauds or not ....... 268 _270 

GRUMBLING ASSENT, .... 

consignee having, on advice of shipment, given a g. a. to the price, 
and the shipper (being doubtful of the intention) having taken the 

bill of lading in his own name, held that the property passed on 
shipment . 

GUANO 

sold, “ quality warranted equal to average imports from Ichaboe 
Ac.” 

semllt that this was construed as a description of tho goods 

sol d. 

GUARANTEE 

for the debt of another in a home transaction not within the pre¬ 
sumed authority of a partner in a commercial firm 
by one of a firm of solicitors in name of the firm for a client’s debt 
in order to discharge him from custody, held not binding on the 

firm . 

GUARANTEED, *• ’ 

contract for sale of cotton “expected to arrive per, &c., g. equal to 
sealed samples in our possession,” construed as sale of cotton by 
description as of the same kind as the samples, with collateral 
engagement as to quality . 

“ft ab ° ut , e( l ual t0 samples, &c’,” where no evidence 
that the wool tendered was of a different kind, held to take effect 
as a warranty only ..... 

g. to pass survey, Ac.,” in sale of “troop stores, viz., dietary ,’&c. ” 

heU not to exclude a further implied warranty that supplies 
should be sound and wholesomo J F 


419 


626 


630 


418 


419 


444 


504 


651 


663 


170 


283, 208 

8 K 
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HEIR AND EXECUTOR, 

in questions between li. and e. as to fixtures, the strict rule of law 

prevails.G/i., 12, 18 

different rule as to emblements . .16 


HIRING AGREEMENT, 

quecrc whether furniture supplied under h. a. is within the reputed 

ownership of hirer.149 

furniture so supplied to an hotel-keeper is not . . . 150 

HOLDING OUT, 

doctrine of, also known as estoppel or rcjrresentation ( q . v.) . . 44 

person h. o. himself as agent so as to induce another to deal with 

him as such, is treated as warranting his authority ... 44 

the doctrine of h. o. liberally applied to agency .... 519 

how applied in regard to factors.539 

at common law limited to power to sell and not extended to 

pledge.542 

extended by Factors Acts (q. v.) . 543—555 

applies to the general authority of partners as inferred from 

the course of business sanctioned by all the partners . 622 

HOMOLOGATION, 

a term of Scotch law to express the affirmance (by the person 

having the option to avoid) of a voidable transaction . . . 667 

HOPS, 

iu case of sale by sample of two pockets of h., the seller not autho¬ 
rised by buyer to appropriate to the contract two out of three 
pockets of hops which he had in his warehouse .... 348 


HORSE, 

eating his head off, sold by order of the Court under Judicature 

Acts. 

sent to dealer on sale or return, by notorious custom of trade, not in 

dealer’s reputed ownership. 

sold by dealer who kept livery stable, actually received by purchaser 
who requested seller to keep it at livery which he did 
cases of sale of h. remaining on vendor’s premises, where there was 
held to be no actual receipt .....•• 
sold and then lent to seller, held actually received by buyer . 
death of li. agreed to be sold and delivered on future day, excuses 

performance. 

statement by seller at time of sale “ he is sound to the best of my 
knowledge but I will not warrant him,” held a warranty that 

seller knew of no unsounduess. 

“warranted ” in sale of h. means warranty of soundness merely . 
time limited in warranty of h. means warranty against such defects 


only as are discovered within the time • 
meaning of term “ sound ” as applied to a h. . • • • 

a person not a horse-dealer, selling a h. by a servant by private 
sale, does not impliedly authorise the servant to give a warranty, 
held (in Brooks v. Hassall) that there is such implied autho¬ 


rity where h. 
sold for ready money, 
vendor’s rights . 


sold at a fair . . • • • 

and lent to the buyer to ride does not divest 


HORSE DEALER, _ e , 

questions arising out of contracts by li. d. made on Sunday 

servant of h. d. presumably authorised to give a warranty 


112 

147 

298 

299 
301 

431 

440 

441 

441 

442 

442 

443 
468 

263 

442 
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85 


150 


247 


HORSES, 

ale of li in market overt, regulated by statute 2 & 3 Ph. & M. c. 7, 

and 31 Eliz. c, 12 . 

HOTEL KEEPERS 

established as notorious custom, in the business of h. k. to hire 

their furniture. 

HOUSEHOLD, 

sale of office in king’s h. illegal and void ..... 
HUSBAND AND WIFE, 

presumed authority of wife as agent to bind her husband by making 
purchases upon credit, fully considered by the C. A. in the case 
of Debenham v. Mellon . 530—534 

(Andsee Married Woman, Separate Estate.) 

HYPOTHEC A 

of the Roman law and its descendants are kinds of rights in security 59 

HYPOTHECATION 

of cargo by bottomry bond on ship, freight and cargo, its nature and 
efTect • - - .... 620, 621 


ICE, 


letters of li. under Bills of Sale Act, 1S00 


214 


a 


special contract for purchase of i. to be dispatched, Ac., vendors 

forwarding B.fL. to purchaser, and on receipt thereof purchaser 
takes risk. 

IDENTIFIABLE, . 

stipulation frequent in shipbuilding contracts, that things destined 

for the ship, as soon as identifiable, shall be property of the 
purchaser. 

IDENTIFICATION 

of attesting witness by description pursuant to Bills of Sale Act 
of goods, as specific things, often dates back only to shipment 
IDENTITY 

of goods rarely traceable behind shipment 

of proposition intended, an element in the consent to make 
contract. 

of party to contract, how far extrinsic evidence applicable to show 
of subject-matter, extrinsic evidenco widely applicable to show 
ILLEGAL, 

sale for i. purpose void. 

sale of public office is i. 

sale to alien enemy is i. . . 

wager, though void by statute, is not i * 

whew thing contracted to ho done become; illegal after date of 
agreement, contractor oxcuscd from performance 
ILLEGALITY 

in transaction prevents any right of action arising on it 
in purpose of salo ...... 

: of sale of public offices, &c. . 

of contracts in restraint of trade . * [ 

under rule as to maintenance and champerty 

contrary to policy of bankruptcy law . 

* by statute, express and implied prohibition 

of wagers ‘ * 

of Sunday trading ... * 

• * • • 

3 E \ 


343 


383 

179 

349 

100 

242 

323 

324 

246 

247 
251 
258 

482 

246 

247 
247 

251 

252 
252 
255 
257 
262 





788 


INDEX. 


PAGE 

254, 255 
. 431 


430 

431 


391 

240 

263 


391 


ILLEGAL PURPOSE, 

not carried out, effect of . 

ILLNESS, 

an excuse from performance of contract to sing at a concert . 

IMPOSSIBILITY, 

physical i. of thing agreed to be done makes agreement void . 
supervening upon agreement excuses performance .... 
arising from act of one of the parties, preventing fulfilment of con¬ 
dition, has the same effect, as against the party, as if the condition 
were fulfilled 433n. 

(Addendum.) 

IN GEN ERE, 

to make a good tender of goods sold i. g. there must be opportunity 

of examination. 

(And see General Description.) 

IN PARI DELICTO POTIOR EST CONDITIO DEFENDENTIS . 
on this maxim, if goods sold on Sunday are delivered, the vendor 
can recover neither the goods nor the price .... 

IN SPECIE, 

even when goods are sold i. s. it is not a good tender to offer closed 
packages alleged to contain them ...... 

INABILITY 

of one party substantially to perform contract for sale of goods to bo 
delivered by successive deliveries, where apparent before time of 
performance, justifies the other in declining further performance . 
mere i. of contractor to perform contract where thing to be done is 
in itself possible, no excuse 

INCAPACITY 

of alien enemies . 

of convicts ...••• 
of infants ....•• 
of lunatics ..♦••• 
of lunatic not always obvious to a stranger 
degree to avoid a contract 

of married women. 

exceptions ...••• 
partial, of corporations 

INCORPORATED COMPANY. (See Company, Incorporated.) 

INCORPORATION BY REFERENCE, . 

in affidavit prescribed by Bills of Sale Act, of description contained 

in bill of sale.. 

of document so as to make one note or memorandum in writing 

within the Statute of Frauds. 

illustrated by cases relating to probate . • • * * ,* 

of document in special contract required to be signed to satisfy t 

Railway and Canal Traffic Act . • * * * „ 

cases where document held to be i. b. r. our con ra ^ ^ 

deal”—“your order”. * ’ 

INDE br N okI Y on Stock Exchange making speculative bargain entitled to t 

seller ofshares on ihe sleek Eaclmnge 

buyer. * 


395 

432 

23 

23 

24 
26 
26 
26 
27 
27 
37 


179 

309 

310 

310 


258 

603 
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INDEMNITY— continued. 

this right, as well as the right to payment for the shares, not pre¬ 
vented by a winding-up intervening before transfer so as to make 
registration impossible. Queen r, whether there is any difference 
in this respect in a contract not made on the Stock Exchange . 582, 

583, 584 

the right commonly referred to as i., to which the seller is entitled 
against the buyer of shares, is strictly a right to performance of 
the obligation, irrespective of the ability of the seller to perform 
the obligation himself. 595 

against debts of partnership included in remedy avoiding contract . 665 

INDIAN CONTRACT ACT, 

framers of I. C. A. adopt the view that stoppage in transitu is not 

a rescission of the contract. 491 

INDICTMENT, 

in case of fraud, more elastic according to the practice in Scotland, 

than when framed under statute applicable to England • . . 716 

INDORSEMENT, 


103 


103 


492 


negociable instrument transferable by.86, ct scq. 

notwithstanding forgery of L, the banker on whom a cheque is 

drawn is protected in paying it by statute.8S 

of B.fL. with intention of transferring the property, transfers the 
property accordingly. . 

and freed from the right of stoppage in transitu . . .101 

is primd facie evidence of theintention to transfer the property 101 

form of warrant stating that goods are deliverable to assigns by i. 102,104 
of warrant for goods may be a representation that vendor’s lieu is 

satbfied .103 

cannot create m advance the relation of bailor and bailee between 

indorsee of warrant and warehouseman.103 

of B.fL. with intention of transferring the property (general or 
special) to bond fide purchaser for value defeats (so far as necessary 
for that purpose) the right of stoppage in transitu . . , 492 

effect of i. of B.fL. for defeating stoppage in transitu, extended 
to other “documents of title,” and such i. available to defeat 
ordinary vendor’s lien also. ^ 

of B.JL. with tho inteution of transferring the property immediately 
transfers the possession also. ^ 

effectually done by indorsement and delivery of one of the set 458 
although master of the ship on discharging may safely deliver to 
holder of another of tho set which has been subsequently 
indorsed, if presented first ... aao 

INFANT, ' 

incapable of contracting. 23 04 

may bo bailee of goods under tho Larcony Act . " *25 

according to the usage of tho London Stock Exchange (q.v.') the 
name of an 1 . passed by jobber in carrying out contract for salo of 
shares does not, nor does execution and registration of transfer in 

the name of the 1., exonerate the jobber . . K7q RnK 

acceptance of bill of exchange by 4 i., even for necessaries, is wholly 

™ > ln "fT™ C. A. from Bkcy. Ct* 

16 January, 1891 . . . J , 

INFANTS’ RELIEF ACT (37 & 38 Viet. c. 62), ’ ' * W) 

makes contracts for pur-chase (oxcopfc of uccessarios) void . # 24 


497 

457 

458 


462 
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336 


450 


188 


494 


119 


423 


NITIALS. 

signature by i. good. 331 

INSANE DELUSION, 

to avoid contract must enter into subject-matter ... o( 

INSOLVENCY, 

in cases of i., the inquiry becomes important in whom is the pro¬ 
perty vested. . 

INSOLVENCY OF BUYER, 

in case of i. of b. the vendor’s rights extend to right to resell the 

goods in order to realise his debt.450 

where in anticipation of i. of b., he declines the goods, this may be 

construed as an implied offer to rescind .... 451, 486 

revives vendor’s rights, although period of credit has not ex¬ 
pired . 452, 464, 465 

one of the conditions of stoppage in transitu . . . 454, 463, 470 

when impending, a reason for the buyer to refuse to receive the 

goods.488 

scmblc that knowledge (by indorsee of a bill of lading) of the i. of b. 
prevents his acting bond fide so as to defeat the vendor's claim 
to stop in transitu ......... 494 

INSPECTION, 

where goods are sold by description and there is no opportunity of 
i., there is an implied essential stipulation that they shall be 

merchantable. 419 

right of i. commensurate with right of rejection, and where the right 
precedes delivery refusal of opportunity of i. is a breach going to 

the essence of the contract.423 

express warranty for passing i. does not, in sale of goods for par¬ 
ticular purpose, exclude the implied undertaking that the goods 
shall be fit for the purpose ........ 440 

by buyer presumed to be for his satisfaction on points as to which 

there is not an express warranty.441 

general warranty does not usually apply to faults apparent on 

simple i..442 

where there is no opportunity of i. at or before delivery, buyer may 
accept subject to an implied condition of rejection in due time 
upon discovering that goods arc not according to contra,'t . . 515 

INSTALMENT 

in default of payment of any i. where promissory note given, whole 
of larger sum becomes due and payable under Bills of Sale Act, 

1882 . 181 

INSURABLE INTEREST, 

in purchaser, under contract for goods “ f.o.b.” • • • ^43 382 

decision that purchaser of “ cargo ” of rice to be shipped on a par¬ 
ticular ship had no i. i. in bags placed on board until completion 

of the shipment. ’ * 

factor has i. i. in goods consigned to him . • • • * 

whether f. not having the complete title by the bill of lading can 
insure in his own name and recover the amount on behalf ol all 
concerned, quaere. Scmblc as the better opinion that he can . o41 

INSURANCE, , £ . 4 o 7 

benefit of, not impliedly assigned by sale of goods . • . • * 

factor lias presumed power to elfect i. over the goods consigned to 

him. 


440 


441 


442 


515 


181 


378, 382 
. 540 


541 


437 


541 
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INSURANCE— continued. 

and if the property is vested in him by possession of the bills of 
lading made out in his name or indorsed to him may effect in¬ 
surance in his own name for all concerned ..... 
if the bills of lading have been pledged by the consignors quaere — 
but scmblc as the better opinion that he can in this case also 
marine L usually effected by the agency of insurance, brokers ( q.v .) . 
in contracts of i. it is the duty of the insured to communicate all 
material facts within his knowledge, and if he does not the 

contract is voidable. 

in a contract of life assurance whero it is especially agreed that 
certain facts are the basis of the contract, the assured is not 
allowed to contend that such facts are not material 
in question of concealment knowledge of agent imputed to principal 
INSURANCE BROKERS, 

marine insurance usually effected by. 

entitled to right of retention or lien upon the policy 

their authority on behalf of the underwriter. 

authority to subscribe policy may bo proved by payment of 
losses on a former policy so subscribed . , 

authority to subscribe policy infers authority to adjust a loss 
how authority to pay a loss may be proved .... 
their general authority on behalf of the insured . 

to effect a policy in broker’s own name on behalf of prin- 

ci P al . 

to make the necessary statements as to material facts 

to adjust and receive payment in money of n return of 
premium. 

quarc whether usage, of which evidence is given in certain ‘cases’, 
for the broker and underwriter to settle accounts by setting off 
. premiums on other policies can be good .... 

semblc not unless the evidence amounts to showing that tho 
assured not only knew of the usage, but assented to the 
settlement of accounts on that footing 

statutory requirement as to insertion of name of person interested 
or # # 

usage to allow i.b. 12 percent, on profits besides the'fi per cent! 
commission held to be good v 

INTENTION, • . 

to defraud an element in tho fraudulent conveyance struck at by 

“£ p £r th<i “ teution •• to the fact of ' th ° 

t0 o* r fo C r^ne n y Paymg feTOUral d °“ •«* 

consent is the concurrence of i. in two parties’ * ’• 

“ "voSahie tUer ° “ Bemr ° Uy C ° aC — ° fi - the 

: ; 

Sl”r, the ^ “ ° f Ruthin SiXtoTf 

to keep, an eloment in acceptance of goods * 
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575 

675 
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119 

121 

125 

126 
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245 

245 


270 

277 



792 


INDEX. 


INTENTION— continued. 

when goods sold are already in possession of buyer, acceptance is 

purely a question of i.280 

to accept inferred from continued possession.281 

of act done to goods, whether as owner or not, sometimes a question 

for a jury. 282 

but if expressed by letter, it is for Court to draw the in¬ 
ference .283 

where act equivocal, oral statements of buyer to third person arc 

evidence of i.289 

refusal to take delivery must be by an act promptly expressing the 

i. not to take possession ........ 290 

where i. is conveyed by writing, the writing is the only primary 
evidence of the i.305 


but competent to prove that writing purporting to be an agreement 

was not signed with that i..306 

how far extrinsic evidence allowed to explain i. of document . . 308 

of contracting must be expressed in a memorandum of the contract 
to be good under 4th sect, of Statute of Frauds ; may perhaps be 
implied in a memorandum of the bargain under the 17th section . 318 

what sufficient expression of i. in body of document that person 

signing docs so as agent only.322 

importance of i. in regard to signature. 328—332 

of signature easily inferred in case of a mercantile document . . 329 

to sign as agent negatived where auctioneer’s clerk signed thus,— 

“ witness J. N.”.330 

of signature may be shown by extrinsic evidence where by use of 
pencil or otherwise the intention is left doubtful on the face of the 

document . 331 

but there must be something on the face of the document capable of 

expressiug the i. ..332 

common i. of parties to a sale, the subject of the 5th part of this 


work . 


336, 337 


inquiry as to points of time when property is transferred depends on 
the i. of the parties ......... 336 

whether or not i. is that the transfer of property should take place 

immediately .. 337, 344 

if i. is that property should pass immediately, the transaction is a 

bargain and sale and the property passes accordingly . • 337 

what meant when property said to be transferred by the i. ol the 

contract . .337 


if goods are specifically ascertained at the time of the contract, the i. 

is presumed that the property should be transferred immediately 
where something to be done by the seller to put goods into a 
deliverable state, the presumed i. is to make that a condition 

precedent of the property passing. 

where goods merely to be measured, &c., by the purchaser, no pre¬ 
sumption of i. to postpone the passing ot the property, 
presumptions yield to clear expression of i. that property is to pass 
notwithstanding non-completion of things required to be done, 

t .... 341— 

.. 

that something is to be condition precedent for passing of property 
may be express, or may be inferred from surrounding circum¬ 
stances ; and will take effect accordingly .... 314, 


339 

340 

341 

343 

345 
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INTENTION— continued. 

where i. is to transfer upon fulfilment of a condition, the property 

is transferred when condition fulfilled.345 

when sale is of chattel not specifically ascertained, the presumed i. 
is that property is to be transferred as soon as the goods are 
specifically ascertained or appropriated . . ... . 345 

unless there is something to show i. to postpone transfer 

until fulfilment of further condition.345 

appropriation of specific chattel depends upon the concurrent i. of 
both parties . . . . . . . . . . . 345 

tills i. is inferred by the appropriation by oue of the parties pursuant 
to the contract . .346 


but i. of one, however clearly shown, not being in performance of 
the contract, is inconclusive and revocable,. .... 346 

of shipment, the important point in regard to transfer of property 
and possession upon shipment of goods ..... 350 

cases regarding the i. of shipment. 350—373 

summary of principles deducible from these cases . 374, 375 

of placing bags of rice ou board ship, where there was a contract for 
shipment of a “cargo,” held not to be that risk should pass until 

cargo was completed. 377 —382 

of contract for building a ship, as to passing of property . 383, 384 

intimation of i. not to perform contract gives the other party right 
of election to bring action for breach immediately, or to wait for 

the expiry of the time for performance. 389 

what L implied as to time of delivery, &c. 392_395 

what i. presumed where several parcels purchased at same time . 395 

of contract for sale of goods by successive deliveries . . 395_410 

of contract for sale of goods to arrive.. 

of a cargo.412, 413 

at a price to cover cost, freight and insurance . . 414 

of goods by description ^ .415__421 

by sample. . 

with warranty by reference to a sample . . 423, 424 

of goods to be shipped, &c., within certain time 424—429 


440 


implied i. as to the possibility and lawfulness of things to be done 
under contract ......... 439 449 

implied l where contract conditioned on act of third person . . ' 433 

implied I in contract for sale or return.. 

implied i. as to various other conditions .... 435 436 

terms of contract collateral to tho primary i. 130 131 

when parol evidonce admissible to explain collateral i. . . . 439 

where contract ia writing contains an express warranty, the Court 
will not extend tho warranty by implication of i. . . t 449 

vendor’s rights, qualifying the property which is transferred by the 

i. of the contract, considered. 450—467 

default made by buyer with L of refusing wholly to perform contract 
gives vendor the option of rescission or of ro-salo in exercise of his 
right in security as vendor. ^ 

where same acts primd fade operate both as an appropriation and 

as a transfer of possession, and the i. to make the appropriation 

conditional is proved, the transfer of possession will be likewise 
conditional. 

in all cases in order to constitute transfer of possession there* must 
be concurring i. of tho one to give and the other to take possession 4 5s 


451 


455 


455 
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INTENTION— continued. 

of shipment if to reserve jus disponendi is presumably to reserve 

right to possession also. 456, 457 

in default of and until bill of lading is signed shown by 

lighterman’s receipt.457 

is presumably not to part with possession until bill of lading is 

signed.457 

indorsement and delivery of bill of lading with i. to transfer pro¬ 
perty, operates as immediate transfer of the possession as well . 457 

whether actual delivery of part operates as delivery of the whole, 

depends on the i.4G8 

scmblc that this i. is not easily inferred where the goods are 

in vendor’s own custody ..469 

presumption as to i. when goods in hands of shipowner or carrier . 469 

of agent having custody of the goods and of owner must concur, in 
order to convert forwarding agent into a warehouseman and so 

put an end to transit us ..483 

indorsement of B.fL. with i. of transferring the property (general 
or special) to bond fide purchaser defeats the rights of stoppage 
in transitu to the extent necessary to give effect to the i. . . 492 

concurrent i. is the criterion of ageucy.519 

concurring after the act of the person assuming to act as agent, is 

ratification.522 

to deceive the gist of fraud, as distinguished from a mere represen¬ 
tation with invitation to act implying a warranty . . • 645 

this distinction important in regard to the remedy by action 

for the deceit against the guilty person .... 695 

to support such an action the i. to deceive must be proved in 

fact 696 

and where brought against directors of a company for state¬ 
ments in the prospectus, the false i. must be brought 
home personally to make them liable at all ; the represen¬ 
tation and invitation to act on it being primd facie that 
of the company and not theirs .... 696, 697, 700 

as the ground of criminal, as distinguished from civil, liability 715—720 
scmblc that the distinction is incapable of accurate defini¬ 
tion, but depends oil the result of a moral judgment upon 
the whole conduct of the accused, and this is expressed in 
charges to the jury by iteration of the expressions ‘‘intent 
to defraud,” ..717—720 

INTEREST, 

partner has presumed power to state accounts and to promise to 
pay i. on the balance .. 


50 


INTERPLEAD, 

warehouseman may. 

INTERPLEADER, 

in questions whether after-acquired chattels are covered by bill ot 

sale by way of mortgage (Lcatham v. Amor, Lazarus v. Andrculc) 63, 64 
formerly competent only by bill in Chancery, but introduced as a 
proceeding at law by C. L. P. Act, 1860 • 

“INTRUSTED WITH” . , , 

person obtaining goods by fraud without having ever had any 

relation by way of principal and agent or (vendor and purchaser) 

with the owner, is not i. w. the goods or documents of title _ 

within the meaning of the Factors Acts .... 545, 553 



INDEX. 


795 


309 


359 


396 

-407 


PAGE 

“INTRUSTED WITH ”— continued. 

where agency recalled, before 1877 held that the agent was 
not a person i. w. the goods, but is so under later Acts 545, 548 
warehouseman, having goods on his hands in that character, 

is not. 546, 552 

vendor or purchaser before 1877 held not to be, but now is, 

under later Acts. 547, 552 

INVENTORIES OF GOODS, 

with receipt attached included in definition of bills of sale under 

Bills of.Sale Act, 1878 . 167 

INVITATION 

to act accompanying a representation ( q . ?.), equivalent to a 

warranty. 44 , 645 

INVOICE, 

sent by seller with note signed by buyer on the back of it, a good 

memorandum under the Statute of Frauds. 

fiuasrc, whether capable of being read together with letter stating 
“I received the invoice, &c.,” as forming a memorandum of a 

contract under Statute of Frauds. 314 

is evidence of the intention of the shipment . . 350, 352, 361, 362 

not conclusive against reservation of jus disponendi by bill of lading 
even where the goods are shipped on board buyer’s own ship 
IRON, * 

in a contract for purchase of i. to be shipped in June, July, and 
August in about equal portions each month ; held that a breach 
at the outset by the seller exonerated the buyers (Hoarc v. Rennie) 
the ratio decidendi of this case discussed . . . 397 . 

case of contract for i., half to be delivered in two remainder in four 
weeks, payment 14 days after delivery of each parcel, effect of 
buyer refusing to pay on ground of partial breach and urging 
delivery of remainder . . • 

whore contract was purchase of i. “delivery in November, 1879, or 
equally over November, December, and January next, at 6 rf. per 
ton extra payment, net cash, against bills of lading,” question 
whether seller entitled to cancel contract on ground of breach at 

outset by buyer (Houck v. Midler) . 400—410 

case where order for i., described as “ S. & H. crown,” was satisfied 
by delivery of iron marked “H. & Co.” (the crown mark having 

ceased to be used in the business) . 

IRON “ SCRIP NOTES ” * * * 

not negociable (Dixon v. B&vill) ... sr so i nc 

IRON TRADE, . 88 ’ 89 ’ 105 

usage in i. t respecting warrants for iron “ deliverable (f. o. b.) to 

or assigns by indorsement,” established in Merchant 

Banking Co. v. Phamix Bessemer Steel Co., so as to make tho 

document a good security in tho hands of a creditor advancing 
money on it . ® 

alleged usage that certificates to the* effect that certain’ iron 8 * 465 

manufactured by contract with A. & Co. were stacked on tho 

premises of the vendors ready for shipment, were negociable, not 
given effect to. ’ 

scinble that the usage established in the case of Merchant Bank, 
ing Co. v. Phoenix Bessemer Co. only went to this, that tho 
statement on the warrant is understood as a representation that 

the vendor s Iron is at an eud . 


398 


465 


467 
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IRREVOCABLE, PAGE 

dispatch of i. communication of acceptance to the party making the 
offer, concludes contract . . . . . # # ° 235 

letter posted is i. by rules of English post office . . 235, 236, 237 

sccus by rules of French post office ..... 237, 237, n. 

ISSUER 

of a ticket (q. v.) according to the usages of the London Stock 
Exchange brought into communication with the ultimate holder 
and certain rights and liabilities established between them . . 578 

the settlement accordingly between the i. of the ticket and the 
ultimate holder creates a privity between their respective 
employers. 579 

JOBBER, 

mode and effect of his contracts, and how he is exonerated, accord¬ 
ing to usage of London Stock Exchange {q. v.) . . . 576, ct seq. 

where he contracts for “registration guaranteed,” he is liable in 
case of non-registration, although everything is done according to 
the usage which would otherwise have exonerated him . . 594 

is not exonerated if he has passed the name {q. v .) of a person who 

has not authorised it to be passed. 597 

nor if he has passed the name of an infant .... 605 

JUDGMENT 

for sum of money not now enforceable by sequestration except by 

leave of the Court.109 

JUDGMENT CREDITOR 

of railway company has, by Act of 1867, remedy by a receiver 
in lieu of execution against rolling-stock.107 

JUDICATURE ACTS, 

effect of sect. 10 of Act of 1875 as to assimilation of administration 

and liquidations to bankruptcy.73 

sale of perishable goods by order pursuant to . . . 106,111 

JUDICIAL SEPARATION, 

order of, restores to a married woman her legal capacity ... 29 

JUS DISPONENDI 

of goods well reserved by shipper taking bills of lading in his own 
name with that intention ; although goods have been placed on 

board buyer’s own ship. 358, 450 

meaning and use of the expression j. d .368 

if retained by shipper by bill of lading in order to protect himself, 

it is effectual fur that purpose.373 

summary of points relating to retention of j. d. . . • 374, 375 

where reserved by shipper the possession is reserved likewise . 456, 457 

reserved by vendor over goods shipped freight free on buyer s 
ship, held to, prevail against claim of freight by an assignee of 

the vessel.. 

where nothing to show reservation of j. d., delivery of goods 
on board buyer’s own ship puts an end to any question of stoppage 
in transitu 

(Note .—When the jus disponendi is reserved cadit qiucstio as 
to stoppage in transitu , since the possession of the 
shipper is not divested.) 


463 


472 
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440 


645 


651 
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PAGE 

JUS DISPONENDI— continued. 

before the Factors Act, 1877, a vendor who reserved they. d. by the 
bill of lading or who retained a delivery order of the goods sold 
by him, could not by means of those documents give a better title 
than he had himself, but by the provisions of this Act (now 
embodied in the Act of 1889) the vendor was placed in the same 
position as an agent intrusted with the documents 
KNOWLEDGE, 

statement of seller of horse, “ he is sound to the best of my k.,” 
held a warranty that seller knew of no unsoundness . 
by indorsee of B.jL. of buyer’s insolvency negatives bona fides on 

his part. 493 

by person making a statement inviting another to act on it, that 
the statement is untrue, makes the act a fraud ; and herein the 
ground of liability for such a statement differs from the warranty 
which is the effect of a statement with an invitation to act 

without wilful intention to deceive. 

by one of contracting parties of a circumstance which, if known to 
the other, would materially affect his conduct in the matter, does 
not, generally speaking, involve a duty to communicate it . 

but he must not drop a misleading word. 

for instance, in purchase of a life assurance policy by a 
person knowing of the dangerous illness of the assured, a 
statement of opinion that the policy was worth £60 held 

a misrepresentation. 

where there is a fiduciary relation, and in contracts of insurance 
contractor is bound to disclose all material facts within his 

knowledge. 653—663 

so promoters dealing with the company formed by them 
must unreservedly communicate all they know . 
of the falsehood of the representation (or want of any honest belief 
in its truth), an element in fraud to make directors liable in an 
action for deceit for misstatements in a prospectus or reports of a 
company . . 696—704 

LAND, 

sale of l. not within scope of this work.. 

goods (q. v .) distinguished from l. \ i,ttscq. 

contract for work upon l. accompanied by equitable assignment of 
contractor’s plant. 

railway company authorised to purchase 1. within certain limits 
cannot purchase land outside those limits . 

LANDING-STAGE 

held rateable. 

LANDLORD, 

Distress (?. v.) by . . . •. 

LANDLORD AND TENANT, 

relaxation of rule as to fixtures between L and t. 

LARCENY, 

taking money for bets without intending to pay thorn is. 
growing crops could not be subject of L at common law . 

LARCENY ACT, 

extends to goods obtained by false pretences 

(24 & 25 Yict. c. 96, s. 100) restores property to owner who oro* 
secutes the thief to conviction . 


656 


• 

74 

mits 

• 

633 

• 

9 

• 

112 
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et seq. 

• 

246 

• 

268 

• 

84 

pro- 

• 
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LATENT, 

right of and time for rejection, in regard to faults which are 1. at 
the time of delivery explained. 

examples of 1. defect making goods unmerchantable (china clay 
mixed in grey shirtings, logwood in coloured whiskey for African 
trade) .... 

LEASE . 

of property belonging to a partnership at will not presumed to bo 
within the authority of a partner ...... 

LEASEHOLD PROPERTY, 

effect of agreement to assign 1. p. upon request 

LEEMAN'S ACT 


PAGE 



515 

G30 

78 


prohibiting sale of shares, unless numbered, in Banking Companies 260 

sales contrary to L. A. void.260 

cases on. 260—262 


139 


47 


647 


75 

101 

101 

233 


LEGAL 

(as distinguished from “equitable”) owner or ownership, moaning 

explained . . *.40, 41 

owner of shares in a company, the property in which is capable of 
legal transfer, has them in his reputed ownership, though he has 
. made an equitable mortgage by deposit of the certificates . 

LEGAL ESTATE, 

on what grounds may be postponed to equitable title 
LEGAL FRAUD, 

expression criticised. 

LEGAL PROPERTY 

vests according to the intention of the contract as soon as goods are 
specifically ascertained .... . 

transferred by indorsement of bill of lading (with intention to 

transfer the property). 

and freed from right to stop in transitu, .... 

LETTER 

presumed intention of offer sent by. 

in force until notice of recall reaches the party to whom offer made 233 
sent by post in England is irrevocable, and is a good acceptance, 

even if it miscarries. 235, 236 

but sent to wrong and unauthorised address is not considered as 

sent at all . 235 

of allotment of shares is acceptance of the offer made by the 

application ..236 

scmblc that letter sent by post in France is under certain conditions 

revocable. 237n. 

purporting to accept an offer, but introducing new terms, not a con¬ 
tract, but only a counter-offer . . • • * • * ^40 

incorporation by reference in 1. of document containing terms of 

contract so as to form a memorandum under Statute of Frauds . 309 

314 

admitting contract but refusing to perform it, a good memorandum 

within the Statute of Frauds . . • ; • • * 

to third party may be a good note or memorandum of contract 

within the Statute of Frauds . • • * * * 

addressed “Sir,” and given to an agent of the party who was un¬ 
known to the writer, not a sufficient memorandum under the 

Statute of Frauds. 


314 

316 


320 
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LETT ER— continued. 

signature to I. does not govern a writing enclosed in same envelope 

headed “supplement” and beginning, “I had quite omitted to 
teU you ”. 

LETTER OF CREDIT, 

signature of 1. of c. by partner in name of the firm presumed 
within the authority of a partner when the business is that of a 
commercial firm carried on with agencies abroad . 

bUt n0t S ° P resumed 111 regard to homo business . ! 

LIABILITY 

of person holding himself out as agent. 

LICENCE TO TAKE POSSESSION 

of personal chattels in security of a debt is a bill of sale within the 
Bills of Sale Act 

. . . . .. 

is not, unless in security of a debt 

LICENSING LAWS, 

cases under. 

LICENSED VICTUALLER 

insufficiently described as widow and farmer 
LIEN, ... 

a right merely to retain possession in security 
vendor’s rights (q. v .) something more than 1. 

auctioneer has a special property by way of 1. over the goods oi 
their price, for his charges . , 

insurance broker has a 1. on the policy ! j 

LIFE ASSURANCE, 

contract to effect 1. a under marriage settlement held binding upon 
representatives, where two years after contract, but within the 
penod allowed, the life had become uninsurable 

“rt 56 ° f 1 i a ' ?n licy by a PerSOQ Who knows that the assured 

2 » ’ StAtement of °P inion that the poUcy was 

worth £60 held a misrepresentation . r J 

LIGHTERMAN'S RECEIPT 

foi-goods p„ t on board under contract for goods free on board 
K^“rty by SlUpper ’ _ eVid< ; nce <&*** to part with 

fi Until Si ^“ 8 ° f bU1 o! ,adin a « evidence of the 
LIGHT™, ( “ Wit, ‘ WlUCh - P»‘ « board . 

effect of policy of insurance, “no recouree against ” 

LIGHTERS, ° ... 

where there was a contract for purchase of a cargo of rice to be 

goods on board L are in transitu , although the 1 mav be own lj v * 

■*—* - -*»— * 

what is part payment under , 

LIMITS OP DEVIATION, . 
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351 
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377 

429 
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LIQUIDATION 

of insolvent company, how far rule in bankruptcy applied under sec. 
10 of Judicature Act ..... 


PAGE 


225 


LIQUIDATOR 

in voluntary winding up, has a mandate to sell, with right to take 

possession, on behalf of all concerned.81 

has a right in security or special property in the goods . . . 81 

in compulsory winding up, sale by.. . 106 

acts with sanction of the Court.110 

(And see Winding-up.) 


LIVE PHEASANTS, 

case of sale of, contrary to game laws.256 

LLOYD’S BONDS, 

issued for the purpose of borrowing money, illegal . . , . * 257 

issued in name of a railway company for purpose of borrowing 

money outside the express powers of company, invalid . 257, 633 


LOCOMOTIVE, 

statement by seller of 1. in answer to question on treaty for sale, 

“ firebox and tubes are copper,” held a warranty . . . 4-11 

LOCUS rOENITENTIAE, 

if letter is sent by agent of the sender, there is 1. p. until delivered 235 
LODGER’S GOODS, 

statutory exemption from distress.113 


83 


s 


128 


LONDON, 

shop in city of L. is market overt . 

LONDON STOCK EXCHANGE, 

member of, being unable to meet his engagements, giving to Secre¬ 
tary of the Stock Exchange Committee a cheque for £5,000, 
forming his whole banker’s balance, and about live-eighths of hi 
property, an act of bankruptcy ...... 

and a fraudulent preference. . . . . . 128, 133 

broker on L. S. E. employed by client to speculate, can recover 

against client in action for indemnity and for his commission 258, 614 
when an order is given to member of the L. S. E. to buy or sell 
shares, he has authority to contract on the footing of the usage of 
that market, provided it is fair, and not such as to alter the 
essential character of the contract purporting to be made . 
members of the L. S. E. contract with each other as principals 
jobbers and brokers 
mode of contracting 
and meaning according to the usage 
“ settling ” or “ account ” day 
“ticket” or “ name-day ” 
use of “ tickets ” explained . 

meaning and clfcct of splitting the ticket * ' * * 

obligation according to tl.o mles of the Stock Exchange between 

“ultimate holder” and “issuer” of the “ticket 

l e «al effect of the usage according to the decisions . . 

if "ticket passed, name accepted (being the name of a person sui 
juris who has in fact agreed to take the shares), and d.fferences 

paid, there is a substituted contract . . • • • • 

but if person whose name is given has not agreed, or is incapable, 

jobber is not discharged. 


576 

576 

576 

577 
577 
577 

577n. 

577 

578 

578 

579 


579 
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LONDON STOCK EXCHANGE— continued. 

privity created between seller (being the ultimate holder) and the 

employer of the broker who issued the ticket (Sheppard x. 
Murphy) . ^ 


C.S.Q. 


cases upon usage of the Stock Exchange : 

Sutton x. Tatham. (broker authorised to contract according to 
. . 

Wynne x. Price (privity established between seller and 
broker, who had bought from the jobber, and who 
had agreed to take the shares, his principal not bein^ 

**<* 7 ) • . 

Shaw x. Fisher (a case not based on Stock Exchange usage, 
but showing that vendor having executed a transfer to 
a sub-purchaser, cannot have specific performance 
decreed against the original buyer) 

TayW v. Stray (purchaser's broker hating paid for shares in 
Royal British Bank according to the rules of the Stock 
Exchange upon tender of transfers duly executed, held 
entitled to recover from his principal, although the bank 
had failed before the execution of the transfers, and the 
bank refused to register them) .. .. 

Stray v. Bussell (the purchaser who had thus been compelled 

to pay his broker, having brought his action for return 

of the money against the seUer, held not entitled to 
recover). 

Ex parte Walton 1 . 

Ex parte Hue ( 1 • C. Kindersley refused to strike off 


uamo 01 vendor ot shares m Royal British Bank, th 

transfers not being registered, from the list of contribu 

tones, without prejudice to any right of indemnit’ 
against the buyer. 

Walker's case (similar decision by snmo judge in-regard t< 
Overend, Gurney, & Co.) 

Bermingham, v. Sheridan (contract not made on Stocl 
Exchange, construed as conditional on Company’- 
accepting the transfer). * J ' 

senible this is virtually overruled * 

Emmerson's case (agreement made for sale of shares’made 
after a petition had been presented for winding up, and 
before it had been advertised, held void for essential 
error in subject-matter. Does not appear whether the 

'T- “ the Stock Exchange, hut iutm 

whether this would have made any difference) 

Paine x. Hutchinson (action by jobber against ultimate pur¬ 
chaser, m whose favour a transfer had been executed, 

pei ; f0 " mance de <*eed. It appears, aliunde, 
that the jobber had in this case not been eliminated from 

the transaction, since he had bought under a special 

contract stipulating for " registration guaranteed ”) 

C/, Z7 r ; }VhUthead v - „ a ; 

t aunuy ‘ * a °" BimUar * effeot 

involving 
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LONDON STOCK EXCHANGE— ro»fmH«7. 

Hawkins v. Maltby , first action (dismissed by Lord Chan¬ 
cellor 011 appeal on a point of erroneous pleading, but 
opinion expressed that the circumstance of a call having 
been made and pending of which the buyer was ignorant, 
being only the conversion of a liability into a debt, was 
an immaterial circumstance) 

Hawkins v. Maltby, second action (this view given effect to, 
and specific performance decreed in favour of the seller 
against the ultimate buyer. The transfer had been exe¬ 
cuted by the former and received and retained but not 
executed or registered by the latter) .... 
Evans v. lVood (indemnity decreed in favour of seller of 
shares in Overend, Gurney k Co. against ultimate buyer 
in whose favour transfer had been executed but owing to 
defendant’s absence, not presented for registration until 
after stoppage. Form of decree of indemnity carefully 
settled, and referred to in subsequent cases) . 

Shepherd v. Gillespie (indemnity decreed against ultimate 
purchaser who had taken and retained transfers but not 

executed them). 

Sheppard v. Murphy (in court of first instance in Chancery in 
Ireland, action by seller, a member of the stock exchange, 
against the person whose name was passed by means of a 
ticket as transferee, and to whom transfers had been 
tendered but declined. Held, by judge of Court of first 
iustance that there was no privity) .... 
Grisscll v. Bristowe (action for indemnity by seller of shares 
against the jobber being the immediate purchaser from 
plaintiff's broker. In the Court of first instance, the 

Common Fleas, the jobber was held liable) . 

Coles v. Bristowe (a nearly similar case, in which decree for 
indemnity made against the jobber by V.C. Malms in 

Chancery) .. 

Sheppard v. Mvrpliy (in the Court of Appeal in Chancery in 
Ireland. Decision of the Court of first instance reversed 
and indemnity decreed against the purchaser whose 
name was on the ticket passed with his authority. The 
original purchase had been continued over one account, 
and without laying down the proposition that the broker 
has any presumed general authority to continue, it was 
proved that he had in the case in point authority in fact) 
Hodykinson v. Kelly (question raised in its simplest form 
between seller and the ultimate purchaser whose name 
was passed on the ticket, and decree made by Lord 
Rom illy in accordance with the decision of the Court of 

Appeal in Sheppard v. Murphy) . • • . • 

Hawkins v. Maltby (decision in second action, which was 
made by Lord Romilly and was as already stated on p. 
585, ante, here follows in order of time). . • 

Cruse v. Paine (decree made by V.C. Giffard against the 
jobber who had bought upon a special contract “with 
registration guaranteed,” and right to full relief esta- 
bltshed in favour of the estate of the seller although 
otherwise insufficient to meet the liability) . 


PACK 
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588 

591 

591 

593 

594 

594 
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LONDON STOCK EXCHANGE— continued. 

Tomngton v. Lrnoe (a case shown to be now of no authority) 
Orissell v. Prist one (in Court of En<or. Jobber in effect 
relieved from the contract upon everything being done 
according to the usage to fix the liability upon the 

person named on the ticket). 

Coles v . Prisloxoe (in Court of Appeal in Chaucery. Similar 

result ) • . 

MaxUd v. Paine , first action (by seller against the purchas- 
ing jobber, who had passed a ticket with the name of a 
person who had in fact authorised a purchase for the 
previous account, but had given no authority to “con¬ 
tinue” the transaction. Held by Court of Exchequer 
that the jobber had not exonerated himself, and judg¬ 
ment given accordingly). 

Cruse v. Paine (affirmed on Appeal). 

MarJed v. Paine, second action (an action against the pur¬ 
chasing jobber who had passed the name of one Q., win 
was a man of straw, but not known by the jobber to be 
so, and who had in fact authorised his name to be given, 
and to whose name transfers were executed and de¬ 
livered to the purchasing broker, and no reclamation 
made within the period allowed by the usage. The 

Court of Exchequer by a majority decided that the 
jobber was exonerated). 

Items v. Haycock (a mere question of procedure not now 
important). 

* * • * i 

Castellan v. Hobson (an important decision of V.C James, 
establishing the liability of the real purchaser by direct 
action ; although lie has succeeded in passing without 
reclamation the name of an impecunious person) . 

AUen 7 ’ Gravcs foreigner residing abroad is not a name to 
whom no reasonable objection can be made accordincr to 
the usage) 

P-noring y . Shepherd (decides that the liability of the ulti* 

mate purchaser was enforceable by an action at law 

before the Judicature Act, as well as by suit in equity! 

The report contains a very full description of the usage 
as given in evidence). 

iBwded y. Paine , second action in Court of Error (judgment 
of the Court of Exchequer affirmed, but with the (Sent 
of Mr. Justice Lush and with considerable divergence of 
opinion as to the modus operandi of the usage mid the 
nature and effect of the substituted contract) 

by :■ 

t. NidcalU (action against tho purchasing jobber by a 
seller of shares who, on tho company being J wound up 

dlli r th ° f se ‘ Ucmcnt of the transaction and 

delivery of transfer of the shares, discovered that ho was 

stall on Re register and that the person named i p ur - 

chaser m the ticket passed by tho jobber and iu tho 

aSSST “ 1Dfent - He,rt —not 
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I* A OF 

LONDON STOCK EXCHANGE— continued. 

Nickalls v. Merry (the last mentioned decision affirmed by 

the House of Lords).. 

Judgment of Mr. Justice Blackburn in Maxted v. Paine , 
second action, considered ; and question discussed 
whether as suggested by him, the broker who passes the 
ticket is liable as principal on the substituted contract. 

Reason for the contrary opinion, and why the question 
is probably not of much practical importance . 609, 610 

Qucere, whether the seller’s broker setting-off transactions 
with the jobber and having a name passed to him by 
another member of the Stock Exchange, establishes a 
privity with the nominee. Scmblc that he does . 

Cases 'relating to the rule of the Stock Exchange by which the 
accounts of a defaulting member are peremptorily closed 

Duncan v. Hill . 

Lacey v. Hill, Scrimgcour's claim .... 

Lacey v. Hill, Crowley's claim ..... 

Hartas v. Ribbons .. 

Speculative contracts as commonly entered into on the Stock Ex 
change not void as wagers ( Thacker v. Hardy) 

LOOMS 

held to be part of land (Holland v. Hodyson ).... 

LORD TENTER DEN’S ACT 

settles previously disputed question in favour of bringing executory 
contracts within Statute of Frauds. 267, 270 

LOTTERIES, 


611 

612 

612 

613 

614 

615 

615 


illegal by Statute.260 

LUNATIC, 

contract by, voidable ........ 26, 649 

MACHINERY, 

fixed and moveable . ..6, 8 

equitable assignment of m. (Holroyd v. Marshall) .... 61 

,, ,, (Leafham v. Amor) .63 

requiring expenditure to keep it in good condition may be ordered 

to be sold under Ord. 52, r. 2 of Judicature Acts. . . .112 

in possession of partnership, not within reputed ownership of adult 

partner where there was an infant partner.143 


MAINTENANCE 

of a suit by one who has no interest, illegality of . . . . 252 

MALA FIDES 

must be proved in fact to avoid the effect of a negociable instrument 88 
MALTING AGENT, 

case of Harris v. Truman ....... 52 


MANAGER 

of bank making a statement on request of another bank manager, 
respecting the solvency of a customer, held to be the representa¬ 
tion of the m. personally and not of the bank .... 684 

MANDATE 

from owner to dispose of property.41—55 

accompanied by interest in the person receiving the mandate given 

for good consideration, irrevocable . . . . . . 76 

need not be in writing.81 

to factor irrevocable so far as necessary to secure advances on the 

faith of consignments.82 





INDEX. 


805 


TAOK 

MANUFACTURER, 

goods supplied by m. on order for a particular purpose, under such 
circumstances that the buyer necessarily trusts to the skill of the 
m., must be such as are reasonally fit for the purpose. . . 419 

-of particular class of goods held by English Court of Appeal to 

warrant goods sold by him to be of his own manufacture . . 421 

sccus by decision of Scotch Court.421 

even in regard to finished goods bought from m., there is an 
implied warranty that the thing is fit for use as that which it 
professes to be.. 

of goods which are dangerous if not skilfullj' manufactured, 

perhaps is under an absolute duty to use care in the manufacture 446 

MANUFACTURERS’ AGENT, 

person describing himself as m. a. on brass plate of door, held to 
prevent manufacturer’s goods on premises being in his reputed 
ownership. . . . 148, 430 

MARE 


sent to be .covered on Sunday,—held (assuming that the effect of 
such a transaction if lawful was to give a lien) that the contract 
being executed the lien attached. 

MARGINAL NOTES 


by bankers admitting themselves accountable for certain sums on 
receiving advice of due payment of certain bills, are not “ debts 

due, ” but merely contingent obligations. 

MARKET, 


where a m. for goods exists, the measure of damages (q. v.) for 
breach by seller is the excess (if any) of the market prico above 
the contract price. 

if there is no such m., the measure is the amount of loss which 
might be expected in the ordinary course of things 
MARKET-OVERT, 

purchase in, a mode of acquiring title to goods 
condition of ... 


exception restoring property to owner prosecuting the thief . 
MARK 


500 

502 

42, 83 

83 

84 


duly attested a good signature 
MARKING 


331 


goods which remaiu in custody of seller not sufficient to 
actual receipt by buyer 

MARRIAGE, * 


constitute 

. 298, 300 


action for breach of promise of m. may bo brought immediately on 
promisor marrying another .... 

MARRIAGE SETTLEMENT, 

may be a fraudulent conveyance, if the marriago itself is only part 
of a scheme to defeat creditors .... 

furniture assigned to trustees by m. s. for separate use of wife not 
within reputed ownership of husband 
excluded from definition of biU of sale under Bills of Sale Act 
MARRIED WOMAN 


389 

120 

145 

168 


incapable of contracting (until recent statutes) 
exceptions :— 

husband alien enemy .... 

U civiliUr mortuus . 
sole trader in City of London 


. 23, 27 






27 

27 

27 
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MARRIED WOMAN —continued. 

contracting with reference to separate estate as to which she 

is not restrained from anticipation .... 27 

where there is an agreement to live apart ... 28 

judicially separated ........ 29 

under protection order against husband .... 29 

her separate property under Act of 1870 .... 29 

under Act of 1870 may bring action against bankers for dis¬ 
honouring cheques drawn by her in carrying on separate trade 30 


her property rights under Act of 1882 . . . .30, el srq. 

cases under this Act . . . . . 32, cl scq. 

property declared by the Act of 1870 to be held and settled 
to the separate use of the wife, scmblc not in the reputed 

ownership of the husband.. .146 

where the separate property of the m. w. is very small in comparison 
to the amount of the contract the presumption is against intention 
to contract with respect to the separate property, Braunstein v. 

Lewis, C. A. from C’h. D., 2 June, 1891, T. L. R. 566 . [addendum) 

.MASTER OK SHIT, 


his signature of bill of lading conclusive (by statute) against him¬ 
self as to fact of goods being on board ..... 99, 

is bailee of goods for the person indicated by the bill of lading 
whether m. has or has not authority to sign bills of lading in name 
of shipper of goods placed on board the ship, if he does so sign 
them, the jus disponendi is well reserved by the shipper though 

the ship is the buyer's own .. 

has presumed authority to accept the goods to be carried for another 

than the shipowner .. 

whether ship chartered by buyer is his own ship for purpose ot 
receiving the goods depends on whether there is a demise of the 
ship so as to make the master and crew his servants . 
is the proper person to receive notice from vendor of a claim to stop 

in transitu goods on board ship .. 

notice given to shipowner too late to be communicated by him to 

in. before end of transit us is unavailing. 

i/uccrc whether shipowner is bound to forward notice to m. 
when demanded by vendor (claiming to stop goods in transitu) to 
deliver the goods by him is bound to deliver accordingly on being 
satisfied that person claiming is unpaid vendor . . 

his authority as agent for the shipowner to pledge his credit for 
necessaries supplied to the ship ..•••• 
generally is agent for the ship only . . • • 

but in exceptional circumstances may act for owners of cargo 617, 618— 

by express mandate . • • • • * 

in emergency must communicate with owners of cargo if 
possible ; but failing means of communication, and from 
the necessity of the case, may act upon implied mandate . 
primu facie should carry on in original bottom if possible . 
if this impracticable may tranship . 

in ease of necessity and as a last resource may sell the goods 
circumstances under which he may hypothecate the cargo . 

and effect of his doing so. 

discretion to sell part of cargo in order to raise money to carry 

on the rest. 

by what law is title of purchaser from m. regulated 


100 

355 


359 


456 


456 

487 

487 

487 


490 

617 

618 
620 
618 


618 

619 

619 

619 

620 
620 

621 

621 
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PAGE 

MATERIAL ALTERATION 


vitiates till of exchange.87 n. 

MATERIAL FACT, 

non-disclosure of, by person in a fiduciary relation makes a trans¬ 
action voidable.653 

must be disclosed by promoters of a company in order to maintain 
a bargain made by them with the company. . . . 657, 661 

must be disclosed by insured in a contract of insurance . . . 662 

facts held to be material in such a contract . . , 663, 664 

that the insured vessel was the notorious Confederate 

cruiser Georgia. . .. 662 

that the plaintiff had declined the half-time survey, 
qutzre in policy on chartered freight, the fact that 
the charter-party contained a forfeiture clause if the 
vessel should not arrive in time .... 663 

' where (ns in a contract of life assurance) certain facts arc expressly 
agreed to be the basis of the contract, the assured is not allowed 

to contend that the facts are not material.664 

in question of concealment on au insurance, knowledge of agent of 

m. f. imputed to principal.664 

MATERIALS, 


action for work done and m. supplied by contractor for fixtures, 
does not lie where during progress of the work the premises have 

been destroyed by accidental fire. 

stipulation frequent in shipbuilding contracts that m. destiued for 
the ship shall as soon as identifiable become the property of the 
purchaser. 

case as to in. destined for ship, in absence of express stipulation in 
contract. 

MATE’S RECEIPT, 

where delivered to purchaser’s ageut for goods delivered alongside 
buyer’s own ships, goods not in transitu, ... 

MAXIM, 


. 341 

333 

383 


472 


qtuxi planiatur solo, solo cedii, a maxim of English law 
in pari delicto potior cst conditio defendentis . 
assignaius utilur jure auctoris .... 

MEASURING 


5 

246, 263 
. 666 


of goods where by the contract to be done by seller, or by botl 

parties concurrently, presumed to be a condition preedent of tlu 
property passing. 

v , . ****** wliere to be done by the purchaser for his own satisfaction 

MEASURE OF DAMAGES, 

where one party before time for performance has intimated his 
intention not to perform, and the other has brought his aotion at 

once . 

whe* seller has resold on buyer’s default (the contract not having 

been rescinded), he may recover deficiency in an action against 

the bu^er, the amount of deficiency being the m. of d. 

under the same circumstances therels (technically) a breach 

by seller, and the m. of d. is the excess (if any) 

an action lor breach by seller, the property not having poised 

if there is a market, the nil of d. is the exc&s (if aHiv) of the ffifcet 
price at the time of the failure over the contract £rice 


340 

340 


889 


451 

451 

600, 

609 

500 
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MEASURE OF DAMAGES— continued. 


PAGE 


if time named for delivery, the criterion is the price at the 
end of the time. 

if there were to be successive deliveries, it is the sum of the 
differences at the end of each period .... 
if the seller repudiates at an early period, buyer has the 
option of treating the repudiation as a breach and at once 
bringing his action ; or holding the seller to his contract. 
In the latter case the seller may still fulfil the contract, 

but if he does not, the damages are ascertained as at the 
end of the period. 

if buyer grants forbearance at seller's request, the m. of d. is 
ascertained by reference to a reasonable time after the last 

request to postpone delivery. 

if there is no such market, the m. of d. is such an amount as might 
have been expected from the breach in the ordinary course of 
things ... 

circumstances under which special damage (g. v .) may be claimed . 


501 

501 


501 


601 


502 

504— 

508 


in actions for breach of warranty, m. of d. depends on similar 
criteria to those in case of breach of the primary stipulations of 

the contract . 510 

in action for breach of warranty of quality of seed, the m. of d. may 
be large in comparison to the original price . . . .511 

where goods are resold under a similar warranty, the m. of d. is the 
liability inclined under the latter warranty .... 512 

in action for constructive fraud, by prospectus not specifying con¬ 
tracts as required by s. 38 of Companies Act, 1867 . . . 721 


MEMORANDUM 


in writing under Statute of Frauds. 305—334 

of a contract must have been in existence when the action was 

commenced.335 


MEMORANDUM OF ASSOCIATION, 

measures the capacity of company incorporated under the Act of 

1862 . 38, 633 

and therefore is the criterion of whether an act of a person pur¬ 
porting to act as agent of the company may be adopted by the 
company .......... . 524 

(as well as articles of association) ought to be inspected by intending 
shareholder at earliest possible period, and semblc that when they 
are in existence at the time, he ought to inspect them before 

applying for shares ..676, 687, 690 

whether he is bound to inspect documents referred to in the memo¬ 
randum and articles or in the prospectus quccrc .... 677 


MERCANTILE LAW (SCOTLAND) AMENDMENT ACT, 1856, 

effect of section which excludes goods sold but undelivered from 
diligence (execution) by creditors of the seller .... 
effect of this section, as expounded in the case of McBain v. Wallacc 
<t* Co. (before the House of Lords on appeal from the Court of 
Session 27th July, 1881), reported 6 App. Ca. 588, is to show 
that the Mercantile Law Amendment Act has succeeded in 
assimilating the practical operation of a sale, as regards creditors 
in case of insolvency, in the two countries ..... 
the section docs not app!}’ to a right in security .... 


154 


155 

159 
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PAGE 

447 


138 


419 


85 


416 

7 

8 
9n. 


MERCHANDISE MARKS ACT, 1887, 

implied warranty by. 

MERCHANT SHIPPING ACT, 1854, 

mortgagor of ship who registers his mortgage protected against 
reputed ownership. 

MERCHANTABLE, 

in contract for sale of goods by description (where there is no oppor¬ 
tunity of inspection) it is implied, as an essential stipulation, that 
the goods shall be m.. 

MERGE, 

civil offence does not (though at one time said to) m. in the crime, 
but only action suspended. 

“MESS PORK," 

where goods were sold under the description “Scott & Co., 75 
barrels m. p.,” held essential that the articlo should be of the 
brand “ Scott & Co. 5 '. 

METAL 

absorbed in lining of furnace held to be part of land 

MILLSTONE, 

is part of the land. 

quart as to a spare millstone 

MINE, 

knowledge by purchaser of the fact that there is a m. on the estate 
does not generally involve a duty to disclose it . . , 651, 652 

but he must not drop a misleading word .... 651 

and where there is a fiduciary relation, he is bound to disclose both 
the fact and any knowledge he has as to the value . . 652 653 

MINING COMPANY, 

on the cost-book principle, no presumed power for partner to draw 
or accept bills. 

MIRRORS . 628 

fixed to wall of a house with screws, held to be land (D’JSnncaurt v 
Oregory) . 

MISAPPLICATION 

of the funds of company, directors may be made accountable by 

summary application under 165th section of Companies Act, 1862 638 

cases illustrating this . .. 638 639 

MISCARRIAGE OF LETTER 

does not prevent the posting of the letter being an acceptance con- 
eluding a contract. 

MISFEASANCE, . 

directors made accountable for, on summary application in winding 
up under sect. 165 of Companies Act, 1862 6 

MISREPRESENTATION, ' * 

where there has been an invitation to act on the representation, is a 
ground for an action of damages 

T”™ 1 hy »• if “ado in good faith and without 
tnvualion to act on it 

fraudulent m in prospectus (q. v.) may be imputed to the company! 

so as to entitle the deceived shareholder to rescission . 7 

instances where such relief has been obtained . ’ 6 7 D_fi 7 « 

to support an action for deceit, the m. must be wilful 696 7<u1n 

umocent m., with invitation to act, has same effect as fraud ’ ' S 

(And see Representation.) ? * 649 


236 


638 


44 

44 

669 
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PAGE 

MISTAKE 

of broker delivering bought and sold notes with a variance, the 

notes being the only evidence, there is no contract . . . 242 

where through bona fide m. one party is assenting to totally different 

proposition from the other .... . 242, 243 

where by m. a person has been made party to a contract to which he 

was never intended to be party at all ..306 

seller leaving buyer under self-imposed m. not a misrepresentation . 652 

MONEY, 

judgment for payment of m. not now enforceable by sequestration 

except by leave of the Court . . . . . . .109 

to receive and recover m. due to the linn within the presumed 

authority of a partner.622 

where a partnership firm handle another person’s in. an assurance 
given by a partner with regard to that money is presumed to be 
made with the authority of the firm ...... 629 

MONEY PAID 

at request for settlement of bets may be recovered, because wager 

though void is not illegal by statute.258 

MONEY RECEIVED 

on loan by secretary of building society, being ultra vires of society, 
not held binding on the society ; but the directors who have held 
out the secretary as having power, held liable .... 519 

MONTHLY DELIVERIES, 

contract for sale of goods by m. d. not rescinded by request of 

buyer (assented to by seller) to withhold delivery . . .275 

but if seller has withheld delivery, not at seller’s request, he cannot 
rely on subsequent tender at request of buyer as a tender under 

the original contract.276 

intention and eflTcct of contract for sale of goods to be delivered by 

m. d. or otherwise by successive deliveries .... 395,410 

special contract for purchase of ore at price per ton, cost, freight, 
and insurance by monthly deliveries, provided tonnage could be 
procured at a certain limit : and with proviso against responsi¬ 
bility for non-delivery through accidents of mines, &c . . 410 

where under contract for sale by m. d. the buyer for some months 
refused to receive full delivery on the ground of slackness of trade, 
and ultimately insisted on the deliver}' of the whole balance, held 
that the contract had not been repudiated, Dickenson v. Fanshaw, 

Q. B. D. (Charles, J.), 6 June, 1891, T. L. R. 576 . . ( ai’dcndum ) 


MORTGAGE 

of leaseholds, question whether to include tenant’s fixtures in the 

security it is necessary to register under Bills of Sale Act . 20 cl seq. 

of goods, how conceived according to English Law ... 58 

including after-acquired chattels of a specific description . 61 71 

where power of attornment is given, the rent attorned for must be 

not more than a fair occupation rent. 

of chattels, possession remaining with mortgagor not a Imud under 

statute of Eliz.' * ’ * 

but within reputed ownership clause of Bankruptcy Act . .144 

how this affected by Bills of Sale Acts, 1878 and 1SS2 . . 14o 

of real estate not affected by reputed ownership . . - .139 

express exception in Bills of Sale Act, 1878, as to instruments 
containing power of distress, in case where mortgagee m posses¬ 
sion has demised to mortgagor at a fair rent . . . .172 


172 
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183 


72 


MORTGAGE— continued. 

.doctrine of consolidation of m. not applied against execution 
creditor, as regards personal chattels comprised in a bill of sale . 
MORTGAGE DEBENTURES 

of company, containing charge over “undertaking” or “property 

and effects ”. 

MORTGAGOR AND MORTGAGEE 

of freehold, strict rule as to fixtures applies between . . .13, 18 

rule as to tenants’ fixtures applies to tenant of mortgagor iu 

possession. 

embloments when severed by mortgagor como within operation of 

the Bills of Sale Acts. 

where relation of landlord and tenant created betweon m. and in. 
distress extends to goods of stranger ...... 

leave to distrain, pending liquidation, upon an attornment clause . 
the latter by taking possession by way of distress under an attorn¬ 
ment clause, does not lose his right as mortgagee to fixtures 
the former remaining in possession of chattels not a fraud under 
Statute of Eliz. c. 13 . 

but within reputed ownership clause of Bankruptcy Act 
how this affected by Bills of Sale Acts, 1878 and 1882. 
where mortgagee iu possession has demised to mortgagor at a fair 

rent, power of distress does not make the instrument a bill of 
sale within the Act .... 

MULE, 

a machine consisting of a fixed and moveable part. Both held to 
be land as between mortgagor and mortgagee (Longbottom v. 

Berr V >. 

In Hellaxoell v. Eastwood held to be distrainable (but this case is 

MnMY Uy . 

in contract, exception to rule in caso of signature by party to be 
charged, tinder Statute of Frauds 

NAILS, . 

annexation by, sufficient to convert a chattel into laud 
exception of carpet fixed by n. or tacks 


15 

17 

115 

117 

115 

122 

144 

145 


172 


S 


327 


tenant’s fixtures 

NAME, 

passed by ticket (q. v.) between members of the London Stock 

Ezchaye (q. v.) in carrying out contracts for sale of shares, must 

be that of a person capable of contracting, and who has agreed to 
take a transfer. 

tou^r.«mouted to person whose n. is passed' (and who has Agreed 
to take the shares) is all seller is required to do in order to estab- 
nan ins nght to indemnity 
usage as to passing of n. , 

giVe “' 0f a P eraon who not authorised it, does not exonerate the 
JODDcr , , ■ . 

nor does that of an infant . ! [ [ ] 

b C °- mm . on t0 “ firm and ono of 

f composing it, what is the presumption as to the 

NATUIUI ° ^ *° a biU of < “ cian 8° “ that name . . 

consequence of the breach in the ordinary corns, of thinns 
/ock the measure of damages ^ * r ” ml 


12 

12 


. 13, 14 


578 


566, 693 
589 

598 
605 


625 


602, 508 
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NATURAL— continued. PA0E 

but where, under the special circumstances under which the con¬ 
tract is made, and from the common point of view of the parties 
a further loss is contemplated as the n. consequence, that may be 

recovered as special damage 504_506 

NECESSARIES, 

purchase of n. by infant valid.24 

studs or solitaires at £25 are not n. for an infant .... 25 

power of master of ship to pledge the credit of the owners for n. 

supplied to the ship.617 

what are n. for this purpose ...... 617 

NECESSITY 

for sale of goods by master of a ship, criterion of his right to sell 

them. 55, 56, 619 

NEGLIGENCE, 

grounds of estoppel arising from ....... 43 

effect of n. in filling up blank cheque ...... 646 

not n. on part of auctioneer to accept as a deposit cheque which 
was dishonoured ......... 557 

NEGOCIABLE INSTRUMENT 

in blank an estoppel against the person signing it . . . . 98 

person not the owner can give title to . . . . . . 42, 86 

bond fide transferee of n. i. exempted from being obliged to restore 

the property under the Larceny Act .. 

described .. 

peculiar value of instrument itself. 

enumerated 

unsuccessful attempts to set up document as . 

mala fidcs bar to title. 

•rave riirht to holder to sue in his own name, according to old 

n O 

procedure . 

only established by general usage . ... 

apparent exceptions explained as instances of doctrine of 
holding out, or estoppel . 
cases of this kind analysed . 
converse does not always hold good 
bill of lading is n. i. in a limited sense . 

extent of this described 
arc warrants negociable ? 

no usage established making them so . 

but they have, to some extent, a similar effect by reason of 
the doctrine of representation or estoppel . . 

contracts (iron scrip notes) by manufacturers of iron purporting to 

be to bearer, are not ...•••••• 

nor are certificates, stating that certain iron manufactured 

under contract “with A. & Co.” was stacked on the 

premises of the vendors ready for shipment 

NEW DESTINATION, . . . , , 

goods awaiting n. d. to bo given by bnyer are armed at eni * m 

transitus . .* 

NEW TERM, „ .. 

if contained in letter purporting to accept an otter, there is no 

acceptance, but only a counter-offer.^ 40 

NOTE OR MEMORANDUM 

in writing under Statute of Frauds. 


85 
85 
87 

87 

88 
88 

89 

90 

90 
90—99 
99 
99 
101 
102 

103 

104 

105 
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629 


630 


630 


133 

220 

220 

221 

221 


l'AGE 

NOTICE, 

implied as against bankers of limited authority of customers 

depositing securities (Sheffield v. London J. S. Bank) . . 93 

see also Simmons v. London Joint Stock Bank, C. A. from 

Ch. D., 16 Dec., 1890 . (addendum) 

to a partner is presumed to be n. to the partnership of all matters 

concerning the partnership business. 

except where the fact in question is such that the partner 
would be presumed to conceal it from his co-partners 
if two firms have a common partner, n. to the one film in the course 
of business is presumed to be n. to the other .... 
of unauthorised purpose prevents a person being entitled to rely 
upon signature of partner to bill purporting to be a partnership 

biJ l.625 

NOTICE OF ACT OF BANKRUPTCY, 

saving clause of Bankruptcy Act in favour of dealing in good faith, 
and for valuable consideration by a person without 
if notice of facts relied on as n. of a. of b., facts must be such as 
necessarily to constitute an act of bankruptcy .... 
but, to be effectual, need not state the particular facts . 
to sheriff’s officer in possession, is not notice to execution creditor . 
purchaser at execution sale having notice, before sale, of an act of 
bankruptcy before seizure, has no title to goods against trustee . 
given before sale by sheriff of a. of b. occurring after seizure, does 
not invalidate sale, or deprive execution creditor of proceeds 223, 224 
NOTICE OF ALLOTMENT 

of shares is necessary to constitute membership (as an acceptance of 
the offer made by the application to take shares), but need not be 
given to the shareholder in a formal manner .... 
NOTICE OF ASSIGNMENT 

of goods in hands of bailee completes the assignment . . . 

purchaser for value without n. not affected by mere equitable 
assignment. 

of shares to take them out of the reputed ownership of assignor 
now unimportant for this purpose . . . 

of debts due in course of business necessary for same purpose . 
what notice is sufficient for this purpose ? . 

NOTICE OF PETITION 

in bankruptcy, given to sheriff under section 87 of Bankruptcy Act 
NOTICE OF RECALL OF OFFER, 

to be effectual, must have reached the person to whom the offer has 
been made. 2 o» 

NOTICE OF REJECTION ’ * 3> 284 

of goods, sufficient for the purpose of rejecting them, without 
physically sending them back 

NOTICE OF SHIP, . 

where goods are sold “ to arrive," and vendor undertakes to give n. 
of s., this, the giving of due n., is of the essence of the contract 412 
NOTICE OF STOPPAGE IN TRANSITU 
sufficient to effect that purpose . 
essentials of such n. . * 


690 

76 

77 
140 
140 
151 
161 

222 


514 


— ~ * 

: us tody of goods 
i office sufficient, 
in actual charge 


in 


487 

487 
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NOTICE OF STOPPAGE IN TRANSITU '—coat in ued. 

quart, whether notice to shipowner is sufficient, if not in fact com¬ 
municated to the master ........ 488 

it is, at all events, not sufficient if not in time to be sent on 

to master.488 

may be given by authorised agent of buyer.488 

and if given by a person not authorised, must be ratified before the 

end of the transitus . 489 

instances where n. was well effected ..489 

NOTICE TO QUIT, 

authority to give, cannot be delegated ..522 

by one of joint tenants on behalf of all, is good .... 630 

NOTORIOUS CUSTOM, 

in particular trade excludes requited oicncrsliij) (q. v.) . . . 147 

amongst fanners, on a purchase of live stock, to leave the animals 

for a time on premises of seller, upheld.147 

in the wine and spirit trade, for goods to remain in bonded ware¬ 
house of seller until required for use.148 

iu shipbuilding trade, to make special contracts vesting unfinished 

ship, &c., in buyer.148 

in furniture trade, of what is called “ hiring agreement ” . . 149 

(And sec Reputed Ownership). 

in music trade, of letting pianos on hire seems established . . 150 

in the business of hotel-keepers to hire their furniture . . .150 

of agistment upheld ..150 


NOVATION, 

(See Substituted Contract.) 

NUT AND BOLT, 

things fixed by n. and b. arc strictly part of the land (Lonyhottom 


v. Berry ) . 7 

OCCUPATION AND RESIDENCE, 

of grantor and attesting witness to be described in attestation and 

affidavit prescribed by Bills of Sale Act, 1878 .... 176 

cases as to what is a sufficient description of . . . . .178 

of premises as a test of “apparent possession ” under Bills of Sale 


Acts ....... ... 160, 169 


OFFER, 


definition of. 

where made by letter, presumed intention. 

continues in force until communication recalling has reached the 
person to whom made ........ 

or until reasonable time for consideration has elapsed 

where o. refused, is at an end ....... 

case where counter proposal not construed as refusal of o. 
communication recalling o. need not be formal .... 

acceptance of o. concludes contract .... 

this irrevocably done by posting a letter . • • 

letter attempting to recall acceptance of o. is only an offer to 


rescind contract. . • • • 

letter purporting to accept o. containing 

offer.. 

engagement to keep o. open is not binding 

bid at auction is merely an o. 


• • • • 
new term, is only a new 


t 
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234 

234 

235 

235 

236 

236 
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OFF ER —con tin ued 

unless so far as relates to a bidder who has been party to an 
antecedent contract that the property should be put up 
under conditions including a condition that a bid should 

not be retracted. 

in writing afterwards accepted by parol binds the offerer under the 

Statute of Frauds. 

but where refused, cannot make a good memorandum of contract 

afterwards made in same terms. 

by insolvent buyer to rescind contract for sale may be implied by 

his rejecting the goods. 

such implied o. not revocable by the trustee in bankruptcy 
application for shares in a company is merely an o. to take them, 
which is usually accepted by posting of notice of allotment of 
shares . 

and when the notice of allotment is not sent for four months after 
the application, the offer made by the application having pre¬ 
sumably expired ; the notice of allotment is not an acceptance of 
the offer ; but a new offer of shares on the other side . 

OFFICE OF TRUST, 

cannot, nor can the emoluments, be lawfully the matter of bargain. 
OFFICES OF PROFIT, 

saleable by auctiou, probably wore offices involviug no responsible 

duties. 

OFFICIAL RECEIVER, 


PAGE 

212 

317 

318 

486 

486 

690 

693 

249 

250 


under Bankruptcy Act has power to sell. 

OIL, 


106, 117 


purchaso of quantity of o. out of a larger quantity, quart whether 

right of possession could pass so as to entitle purchaser to recover 
in action of trover 

contract for shipment of o. “ f. o. b. at . ' to be paid for 

on delivery to the defendants of the bill of lading, by bill of ex¬ 
change to be accepted by the defendants payable three months 
after dato, and to be dated on the day of shipment,” executed by 
placing the o. on board, taking the bill of lading to shippers or 
assigns and immediately indorsing it to buyer .... 

putting o. in bottles sent by purchaser, aii appropriation under 
contract for purchase in gtnc.ro ..... 

effect of tender of a quantity of o. at a late hour on the la^t day 
allowed for delivery under the contract .... 

C °? t ^ C ^ f ? r Sal ®°. f a11 the °* oa board R certniu ship, on arrival 
held to be conditional 

“ON ARRIVAL,” . 


sale of goods “o. a.” per a certain vessel construed to be subject \ 
a double condition precedent, namely that the vessel arrives an 
tliat the goods are on board when she does . 

sale of goods .“o. a,” of a certain vessel is conditioned only o 
arrival of tho vessel . * •• 

ON BOARD, . 


338 

862 

881 

892 

411 

411 

411 


TlC °F^ e \°‘ shi V’ wl ; ere thore was a contract for purchaso , of 

w that **» held »■* “« 

bU du,tr. Was r °: “ 3peoified entity “'to b ; shipped" 7-382 

dining “Particular penod, «milt that the placing of, the Soda 

o. b ,s chiefly to be looked to for determining whether tiXfc 

are shipped mthm the period mentioned in the contract 428 
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PAGE 

ONE ENTIRE CONTRACT, 

where several orders given at one time ...... 274 

ONUS PROBANDI, 

{See Burden of Proof.) 

OPEN, 

promise to leave offer o. until certain period, is without considera¬ 
tion and revocable ..241 


OPPORTUNITY OF EXAMINATION, 

selection of goods in specie by person having o. of e. is conclusive 

of acceptance .. 

offering goods for sale after o. of e. is conclusive of acceptance 
tender to be good must give o. of e. 

right of and time for rejection of goods where there is no o. of e. at 

the time of delivery, considered. 

OPTION, 

promise to give o. of acceptance of offer for a certain period is 
without consideration, and not binding ..... 
default of buyer, with intention of wholly refusing to perform gives 
seller the o. to rescind contract or to resell holding the buyer 
accountable for the deficiency (in which latter case he must 

account for the excess if any) .. 

where seller had o. to get payment in cash and elected to take a bill 
of exchange for the sake of saving the discount, held to be pay¬ 
ment to all intents and purposes. 

in cases of sale by description (including sales by sample properly 
so called) the buyer has in effect the o. (waiving the essentiality 
of the description or correspondence with sample) to treat the 
implied stipulation as to quality as a collateral engagement by 
way of warranty. 417, 422, 


279 

288 

391 

515 


241 


451 


452 


423 


ORDER, 

quaere whether letter saying “what time we shall send a part of 

your o. ” incorporated by reference a certain bill of parcels . . 312 

goods waiting further o. from buyer to set them again in motion 

towards a new destination are already at the end of the Iransilus 475, 

476 


ORDER OR DISPOSITION, 

{See Reputed Ownership). 

ORDER BOOK, n , , _ . 4l 

orders in o. b. of plaintiff containing his name on fly-leaf sufficiently 

signed by plaintiff according to Statute of Frauds 

ORDER OF COURT, _ v a * 

for sale of perishable goods may be made under Judicature Acts 

“ ORDINARY CALLING,” 

Statute of Charles II. against exercising, on Sunday 


special contract for purchase of o. by monthly deliveries provided 
tonnage could be procured at a certain limit, and with proviso 
against responsibility for non-delivery through accidents of 

mines, .. 

NAMENTAL DESIGN . , 

of wall, pictures made part of, held to be land {D Eyncourt v. 

sculptSl lious, &c., forming part of o. d. of house and grounds, 
held to be land. 


309 

106 

262 


410 


6 n. 
9 





nSfi: 


444 


396 
397 et seq. 
406, 407 


121 


289 


357 


.^N. DAR, ». A.u.,'mk' 

Vakil Hl^h Court. 

OSTEND RABBITS, SHIN AG ah (Ktshnfiff 

contracted to be supplied weekly by importer to retail provision 
dealer held to import a warranty to be sent in such condition as 
to be capable of being retailed as wholesome food 

OUTSET, 

breach at the o. of contract for sale of goods by successive deliveries 
said to absolve the other party from further performance and to 

give him an immediate right of action. 

the soundness of this opinion questioned 
and reasons considered. 

OVERT ACT, 

{See Act). 

OWN PROPERTY, 

effect, as to creditors, of settlement by a person of. 

whether buyer has treated [subject of sale as o. p., so as to be evi¬ 
dence of acceptance, a question of intention which may be 
inferred from oral statement to a third party 

OWN SHIP, 

delivery of goods on board buyer’s o. s., may effect transfer of pro- 
perty notwithstanding terms of bill of lading ; the question being 
one of intention for a jury. 

but is not conclusive ; and shipper may validly reserve jus 
disponendi by bill of lading notwithstanding a delivery on 
board buyer’s o. s. 358> 456 

unless captain’s signature to B./L. is obtained by a fraud . 360 n. 

jus dispoiundi reserved by vendor over goods shipped freight free 
on buyer so. s., held to prevail against claim of freight by an 
assignee of the ship. 

on delivery on board buyer’s o. s. (without reservation of jus dis - 
ponendi ), goods are at home and there can be no stoppage in 

tra ™ tu . . 

OWN WAREHOUSE, 

adoption of carrier’s repository by buyer as his o. w. and keeping 
goods there considerable time, is evidence of acceptance 

OWNER, 

or persons authorised by his mandate, may dispose of property 

• » A • , 55 ct $cq. 

intention of act done to goods, whether as o. or not, in question of 
acceptance may be for a jury 

risk of property generally falls on o. . ’ 

OXALIC ACID, . 

where goods sold described as o. a. hold that the thing tendered 
must answer that description 

PACKER, **.*••• 

amval of goods in hands of p. for the buyer at a place which lie has 
made the repository of his goods, ends the transits . 

amj al in hands of p. as a stage of the journey, does not . 473 478 

of V T° P f ty 0f the vendee * goods in the hands ’ 

of a p., held to have elected not to rescind the contract . . 486 

PARCELS, * * 

intention and effect of contract for sale of goods to be delivered by 
successive deliveries and p. to be separately paid for . 395 4 in 

pannot be tendered to alter a written contract 

C.S.G. , .i • 

* c 3 Q 


463 


472 


281 


41, 


282 

336 


416 


473 


305 
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PAROL EVIDENCE— continued. 

but may be tendered to show that document purporting to be an 
agreement was not signed with that intention 
PART DELIVERY, 

when it operates as a delivery of the whole 
PART PAYMENT, 

to bind the bargain under the Statute of Frauds 
PARTIAL RESTRAINT 

of trade, agreement for (as in sale of goodwill of business) good 
PARTIES 

to a sale treated of in Part II. of this work 

to action,—right of holder to sue in his own name (according to old 

procedure) a negative test of negotiability. 

must be mentioned in memorandum of bargain to make it binding 


PAGE 


306 

468 

304 

251 

23 

89 


under Statute of Frauds 


agent signing contract as such, primd facie not a party to the 
contract ...... 

PARTY TO BE CHARGED 

under the contract, the only one whose signature is required to 
memorandum, to bind the bargain under Statute of Frauds 
PARTNER 

is a general agent for the firm to do all acts necessary to carry on 
the business .... 


317, 318, 323 


319 


327 


622 


may have a larger general authority inferred from course of business 

as carried on with the sanction of all the partners . . . 622 

or by the express terms of the partnership articles . . 622 

powers implied in partnerships generally .... 622—624 

to receive and recover money due to the firm . . . 622 

to pay money by cheques ..623 

to state accounts.623 

to make admissions and representations in regard to the 

business.623 

to modify contracts made by the firm.623 

to receive notices in regard to the business .... 623 

powers incident to a commercial p. ..... 624—627 

to draw, accept, and endorse bills of exchange . . . 624 

to sign letters of credit, where the business is that of a mer¬ 
cantile house having transactions abroad .... 626 

but not for home business.626 

to borrow money for the partnership business . . . 627 

and pledge the partnership property.627 

to buy and sell goods for the firm ..... 627 

particular kinds of business in which the powers of the p. are more 
restricted .......... 628, 629 

mining companies. 

attorneys or solicitors (as distinguished from scriveners) 
aots which a p. has, generally speaking, no implied power to do 
to grant a lease ........ 

to submit to an arbitration ...... 

or to a consent order in an action .... 

to bind the firm by deed (except a release) . 
person induced to become p. by a fraud may incur liabilities to 
third persons although entitled to rescission against the other 
partners .... ....... 


628 

629 

630 
630 
630 
630 
630 


669 
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PA OF. 

PARTNERSHIP, 

whether share in p. included in things in action within the reputed 
ownership ( q . v.) clause of Bankruptcy Act, queer6 . . .141 

where goods belonging to p. are in the actual possession of acting 
partner, they are not in his reputed ownership so as to carry to a 
trustee under a separate adjudication of bankruptcy against him 
the interest of a dormant partner . . . . . .143 

but where real owner allows his goods to be used as belonging to 

partnership, they are in the reputed ownership of the firm . . 144 

between solicitors arranging as to profits of public appointment, not 


within rule as to illegal traffic in offices.• 249 

power of partner {q. v.) presumed or implied in p. . . . 622—631 

in p. generally. 622—624 

in a commercialp. (q. v.) . 624—627 


in particular kinds of p. where powers are more restricted 

623—630 

acts not generally presumed as within p. powers . . . 630 

although the p. is induced by fraud, the person deceived may 
have irrevocably incurred liabilities to third parties . . . 669 

PARTNERSHIP ARTICLES, 

an apparent exception to the rule that parol evidence cannot be 
tendered to alter the terms of a written contract . .. . 305 n. 

PAST DEBT, 


assignment of all property for p. d. is fraudulent and an act of 
bankruptcy.. 

PATTERNS, 

custom in upholstery trade, to leave patterns in possession of retail 
dealers . 


PAWNBROKER, 

in sale of unredeemed pledges by p. no further warranty of title is 
implied than that the things have been pledged and are unre¬ 
deemed ..... 

PAWNBROKERS’ ACT, 

case of sale illegal under. 

PAYMENT, 


126 

150 


448 

256 


109 


394 


judgment for p. of money not now enforceable by sequestration 
except by leave of the Court . . ' , 

of money in course of business, or on demand or pressure, not a 

fraudulent preference. ..131 132 

part p. to bind the bargain under the Statute of Frauds . " . ’ 304 

where p. to be by bill of exchange the giving of the bill operates ^ 

an immediate p., but defeasible in case of bill being dishonoured 
at maturity. 

intention and effect of contract for sale of goods by successive de¬ 
liveries, p. to be separately made for each parcel. . S95_4in 

under contract for sale of goods to be shipped by steamer or steamers 
p. to be made in cash on receipt of shipping documents, buyer 

h K- d d aCCept Pait ia time though remainder was 

shipped too lato .... 

bill of exchange held to be p. to ali intents and purposes in a ca*, 

" p , 0r f s S ° pti0 “ t0 gat payme “ t “ elected to 
take a bill of exchange to save the discount 

factor has presumed authority to receive p. for the goods* sold* ' 
broker has not . • 


.398 


452 

540 

558 


3 G 
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PAYMENT— conti n ued. 


PAGE 


unless principal remains undisclosed when the time of p. 


arrives 


559 

623 


256 

256 

331 

249 

398 


by cheque presumed to be within authority of partner 

PENALTY, ' 

test whether p. imposed on a course of dealing operates as a prohi¬ 
bition making every act in that course of dealing illegal, is 
whether the penalty is imposed for the direct benefit of the 
general public, or merely for security of the revenue . 
where imposed for each offence, the act is directly prohibited and 

illc g al . 

PENCIL, 

signature by p. good if final intention appears 

PENSION, 

assignment of p. for part services merely, not illegal 
PEPPER, 

eflcct of contract for sale of p. per sailing vessel or vessels, &c. . 

PERFORMANCE 

of contract of sale involves delivery by seller and receipt and 

acceptance by the buyer. 391 

of promise forming consideration for promise of contractor charged 
in the action,—when a condition precedent of plaintiff’s right of 

action .. 

PERISHABLE GOODS, 

sale of by order pursuant to Judicature Acts . . . . 106,111 

intention of act, such as drying, Ac., done to p. g., whether as 
owner or not, a question for a jury .... 

PERMANENT AND QUASI-PERMANENT 

fixtures discussed .. 

PERSONAL CHATTELS, 

bill of sale of p. c. under Bills of Sale Act 
definition of p. c. under Act ...... 

agreement to execute bill of sale of p. c. on request 
{And see Bills of Sale Act.) 

PERSONAL CHATTELS 

comprised in bill of sale, arc subject to provisions of the Bills of 
Sale Act . . . 

how defined by the Act . . . . . . . . .168 

when in “apparent possession ”. 

“ PETERSBURGH ” HEMP, 

where goods were described as P. h. in one, and as “Riga hemp” 
in another of bought and sold notes (which were the only evidence 
of the terms of a contract), held no contract . . . 242, 323 

PICTURED TAPESTRY 

fixed by screws held to be land (D'Eyncourt v. Gregory) . . 6 

PICTURES 

in lieu of wainscot are land (Cave v. Cave) . 

parts of ornamental design of wall are land ..... 
may remain chattels even when slightly attached .... 
if put up by tenant for life may belong to his personal estate though 

fixed with nails or screws. 

lent by proprietor to artist who painted them, not in reputed owner- 

ship of artist. • 

catalogued for sale with names of eminent artists, quaere whether 

warranty of the pictures as the genuine works of those artists . 440 


• • 

282 

5 

et scq. 

• • 

167 

• • 

168 

• • 

163 

Bills of 

• • 

167 

• • 

168 

• • 

169 


6 

6/t. 

11 

13 

150 
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PAGE 

PIPES 

excluded from definition of “ trade machinery ” in Bills of Sale Act 22 
PLACE OF BUSINESS 

equivalent to residence for description required by Bills of Sale Act 178 
PLEDGE, 

a transfer of possession in security with power of sale ... 57 

factor has, at common law no power to p. goods in his hands for sale 542 

but can give a title by p. under the Factors Acts, since the 

Act 5 A 6 Yict.542 

so may vendor or vendee having the document of title, by the 

Act of 1889 . . .. 551 

power to p. the property of the firm presumed to be within the 

authority of partner in a commercial firm.626 

POINDING OF THE GROUND 

(in Scotland) a process similar to distress under attornment clause of 
a mortgage . . . . . . . . . .355 

POLICY OF ASSURANCE, 

assignee has right to sue in his own name under 30 k 31 Viet. c. 

144, s. 1, but has no better title than his cedent ... 99 

POSSESSION 

by mortgagor of chattels not a fraud under Statute of Elizabeth . 122 

but comes within reputed ownership clause of Bankruptcy Act 144 

unless registered under Bills of Sale Act, 1878 . . . 145 

order or disposition of bankrupt, bringing goods within reputed 

ownership (q. v.) . 137> 143 

demand of p. by true owner excludes reputed ownership . . 145 

by sheriff who has seized goods, though wrongful, excludes reputed 
ownership in the person on whose goods the execution is levied 

bill of sale whereby grantee has power to take p. 

license to take p. of personal chattels in security of a debt, is 
a bill of sale within the Bills of Sale Act . . . 

but not unless in . ecurity of a debt. 

the kind of p. to take chattels out of the apparent possession 
of the maker of a bill of sale, must be not formal, but 
actual, complete, and notorious .... 
of goods retained for long time, evidence of acceptance . 
refusal to take delivery must be by an act promptly expressing 
intention not to take goods into .. 

symbolical delivery of p. inappropriate to delivery of goods 
goods remaining in p. of vendor himself when considered actually 

received by purchaser ..297-303 

and property liable under certain circumstances to be revested in 
seller of goods while in transitu to buyer 

question whether right of p. could pass so as to give right to action 
of trover to purchaser of quantity of oil out of a larger quantity 
effect of shipment in regard to transfer of property and right to 

complete p. does not (generally) at once accompany the ’^ 8 ~ 877 
which is transferred by the intention of the contract . 
if transfer of p. is not completely effected along with the transfer of 
• property which is effected by the intention of the contract the 
latter right in the buyer is qualified by certain rights called th« 
“vendor’s rights”. 

although completely divested may become revested in* vendor bv 389 

stoppage in transitu . 

* ' * 388, 454, 470 


147 

167 

167 

171 


161 

281 

290 

290 


837 


3S8 


390 
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POSSESSION— rout in urd. 

in what .species of farts does transfer of p. consist . 
different kinds of p. 

I •••#(. 

a modified p. vests by construction of law as soon as the property 

vests by the intention of the contract. 

a p., also constructive, but such as in law divests p. of seller, vests 
by delivery of the goods to a carrier to be carried for the buyer 


TAGE 

454, cl scq. 
454 


470 


454 


454 


actual p. (which though in a sense also constructive, is considered 
in law and practice p. to all intents and purposes) vests in buyer 
by delivery to a person who receives and holds them as his ware¬ 
houseman .... 

••••••• 

under what circumstances (not necessarily amounting to actual 
receipt) is there such a transfer of p. as to divest the vendor 454 el teq. 
(a.) transfer of p. from seller to buyer immediately . . 455 

(0.) transfer of p. to hands of buyer’s agent (warehouseman 

or carrier). 456—463 

by sea. 457 

by land.463 

(e.) by attornment of warehouseman.463 

(cl.) goods remaining in actual custody of vendor . . 464—468 

whether actual delivery of part operates as transfer of p. of the 

"'bole.468 

is immediately revested in vendor by the act of stoppage in transitu 490 

transferred by indorsement and delivery of bill of lading, so as to 
defeat rights of stoppage in transitu ..... 492—197 

by buyer of document of title under former Factors Acts did not 
make him a person intrusted with the document.... 

this altered by the Act of 1877 (now Factors Act, 1889) 
a factor has control of the goods either by p. of the goods in bulk or 
having them shipped at his disposal ...... 

an auctioneer (properly so called) has p. of the goods 
a broker for sale (generally) has not p. of the goods 

POST 

is in England the agent of the person to whom letter is sent, and 

therefore acceptance irrevocable when letter posted . . 235, 236 

scmldc that this is otherwise by the rules of the post in France 237n. 

POSTAL ORDERS 

not negociable .......... 88 

POTATOES 

are emblements ..15 

question under Statute of Frauds arising out of sale of p. to be dug 

by the purchaser ........ 268, 269 

in sale of certain quantity of p. oil' a certain piece of land, which was 
ordinarily amply suflicieut to produce them, but owing to blight 
failed to produce sufficient in the year in question, vendor excused 
from delivering the difference. 

POWER. (See Authority.) 

POWER MACHINERY 

excluded from definition of trade machinery in Bills of Sale Act 

POWER OF ATTORNEY 

to take possession of personal chattels in a bill of sale within the 
Bills of Sale Act ......... 

by person going abroad, effect of . • • • 


497 

497 

539 

557 

576 


432 


90 


167 

644 
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PRE-EXISTING DEBT 

is valuable consideration for a bill of exchange .... 
PRESSURE 

by creditor prevents payment being fraudulent preference 
must be bond fide to prevent transaction being fraudulent preference 
PRESUMPTION 

of authority for holder of bill drawn i» blank, to fill up his own 
name as drawer .......... 

of authority of wife as agent to bind her husband by purchases 
upon credit considered by C. A. in Debenham v. Mellon 

PRICE, 

essential to contract of sale by civil law. 

“p. of £10 and upwards ” under Statute of Frauds 
under Lord Tenterden’s Act “value” substituted for p. . 
where something to be done by seller, or by both parties concurrently 
for ascertainment of p., intention presumed that this shall be 
condition precedent of property passing ..... 
sccus where to be done by,buyer only, for his own satisfaction 
meaning and effect of contract for sale of goods to be shipped at a 
p. to cover cost, freight and insurance . 

PRIMA FACIE EVIDENCE 

of intention to transfer property afforded by indorsement and 

delivery of hill of lading. 

PRINCIPAL AND AGENT. {See Agent.) 

PRINTED NAME 

on document a sufficient signature if intention apparent 
PRINTER 


PAGE 

490 

120 

132 


93 

530 

1 , 2 
271 
271 


340 

341 

414 


101 


329 


cannot recover for published work on which he has omitted to put 

his name contrary to the statute.256 

contract by p. to print a book is a contract for work to be done and 

materials supplied, and not an executory contract for sale . . 273 

PRINTING-MACHINERY, 

established custom in printing trade to let.150 

PRIORITY 

between securities as affected by fraud and negligence . . 46—48 

between bills of sale of the same chattels determined by dates of 

registration under the Bills of Sale Act. 177 

the clause of the Act relating to p. is independent of the 
circumstance of there being a creditor or trustee in bank¬ 
ruptcy to avoid either of the bills uuder the Act . 182 

PRIVITY 


of legal relation, must be established to create obligation to the 
holder of an instrument unless negociable ..... 90 

appears to be ground of decision in Merchant Banking Co. v. 
Phoenix Bessemer Steel Co., that holder of warrants for iron was 

entitled free from vendor’s rights.103 

of vendor to sub-sale leads to inference of his abandonment of 

vendor’s rights.. . 308 

of contract established between seller and “ ultimate purchaser ” of 
shares on the Stock Exchange ( Wynne ▼. Pryct, Hawkins v. 
Maltby, Evans v. Wood, and Sheppard v. Murphy) . 580 5S6 5Q1 

PROBATE, * * 


“ good? ” fa purposes of p. include various res incorporate . 
ca&a relating to p. illustrating the rule as to incorporation ,pf docu¬ 
ments t>y referenoe. 


4 

3X0 
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PROBATE— continued. 

practice of Court of P. as illustrating the question what is a 
signature . 

PROCESS OF LAW, . 

sale under, a mode of acquiring title .... 
modes of sale under this head enumerated 

• a « * % % a “process of a Court ” within the 

meaning of Bills of Sale Act 

PROCURATION, . 

signature of bill of exchange by p. distinguished from signature by 
a partner with presumed authority, in that the person taking the 
bill which is signed p. p. gives credit to the representation of 
authority therein contained; and is the one to suffer if the authority 
has been exceeded ...... 

signature by, operates as notice that the agent has but a limited 
authority to sign 

PROMISE, . 

antecedent p. by issuer of instrument of obligation not to avail 

himself of equities, can it avail to holder?. 

not to recall offer is without consideration and not binding . 
illegality in p. or consideration equally avoid the right of action . 
when a lawful and an unlawful p. are founded on the same con¬ 
sideration, the lawful p. may receive effect. 

subsequent p. to pay for goods delivered on illegal sale is (according 

to Parke B.) without consideration. 

as well as consideration must be mentioned in memorandum to be 
a good memorandum of the bargain under the Statute of Frauds 
when performance, or readiness, &c., to perform p. on his part is 
condition precedent of plaintiff’s right of action on contract 
action for breach of p. to marry at future time may be brought 
immediately on promisor marrying another .... 
not to recall offer implied where insolvent buyer offers to rescind 
contract of sale, and in this case there is good consideration for 
the promise, and it is binding on the trustee in bankruptcy 

PROMISE DE FUTURO 


not a ground of estoppel . . . . . . . 44 , 

PROMISSORY NOTE 

is negociable .. 

where seller, who was paid by buyer’s p. n., negociated it without 
making himself liable, lie is paid to all intents and purposes 
PROMOTER, 

expression criticised as misleading. 

PROMOTERS 

can an incorporated company bo bound by acts of p. before incorpor¬ 
ation— sembte , that it cannot. 640- 

are agents as between themselves and the company so as to be bound 
to refund secret profits ........ 

the word not capable of an exact definition, but implies a course of 

conduct.643, 

in estimating the amount of secret profit to be refunded by p., credit 
must be given to him for sums bond fide expended in bringing out 

the company . • ........ 

arc in a fiduciary relation to the company created by their initiation 

what is required of them in order to maintain a bargain they make 

with the company. 656- 


PAGE 

328 

42 

106 

110 

624 

625n. 

91 

241 

246 

246 

263 

317 

388 

389 

486 

45n. 

87 

453 

656 

-643 

643 

644 

644 

656 

■661 
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PAGE 


657—660 

38 

41 

42 
53 


100 

101 

136 


234 


252 


263 


PROMOTERS— continued. 

statement of case in which these points were established. 

PROPERTY 

defined . 

legal and equitable. 

“ by estoppel ”. 

arising by owner’s election to sue for conversion. 

transferred by indorsement and delivery of the bill of lading with 

intention to transfer it. 

evidence of the intention to transfer p. afforded by indorsement and 

delivery of bill of lading. 

of bankrupt divisible amongst his creditors, of what it consists 
is transferred by bargain and sale although goods are under offer to 
a third party at the time, and the offer is subsequentlv accepted 
by such third party without notice of the bargain and Kile . 
agreement that p. of a person is upon his bankruptcy to become 
p. of somebody else, is void. 

passes by illegal sale of goods executed by delivery and no action lies 
for the price. 

if p. in fruits to be severed is intended to bo transferred only after 
severance, there is an executory contract for sale of goods; if 

otherwise qwere whether the subject matter of the sale is an 
interest in land.. 

acceptance may be Inferred from dealing with p. 

time when p. is transferred under a sale depends on the intention of 
the parties to the contract. 

whether or not intended that transfer of p. should take place 
immediately. 

if intended that p. should pass immediately transaction is a bargain 
and sale, and jiroperty is at once transferred accordingly 
if otherwise, transaction is an executory contract, and p. does not 
pass until fulfilment of condition when intended that it should 
what meant when p. is said to be transferred by the intention of the 

contract • i # f , 007 QQc 

j • • • • • ww/j «J85 

ana possession liable under certain circumstances to bo revested in 
seller of goods in transitu to buyer ..... 

cannot be transferred until goods are specifically ascertained . 
if goods are specifically ascertained at the time of the contract, the 
presumed intention is that the p. should be transferred at once . 
when something is to be done by seller to put goods in a deliverable 
state, the presumption is to make that a condition precedent of 
the transfer of the .. 

where goods merely to be measured, &c., by the buyer, no presump. 

tion of intention to postpone the passing of the p. . 
presumptions yield to clear indication of intention ’in contract that 

p. to pass notwithstanding non-completion of things required to 
be done, &c. 

intention that something is to be a condition precedent for transfer 

ufth . ep * . . . 

where intention is to transfer p. upon fulfilment of condition, the u 

is transferred upon condition- being fulfilled ... 

where sale is of chattels not specifically ascertained, the presumed 

intention is that property is to he transferred as soon as the goods 

are specifically ascertained or appropriated . 


267 

282 

336 

337 
337 
337 


338 

338 

339 


840 


340 


341 
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PROPERTY— continued. 

unless there is something to show intention to postpone 

transfer until fulfilment of some further condition . . 345 

transferred by agreement of both parties that certain goods shall be 

appropriated . . . . . . . . . .345 

and by act of appropriation by one, in performance of a term 

of the contract ........ 346 

but not by act of one (however clearly showing his intention) 

if not in performance of the contract .... 346 

how shipment of goods operates as transfer of 348—377 

in bags of rice placed on board ship, where there was a contract for 
purchase of a “cargo ’’ to be shipped on board that ship, held not 
to pass upon each bag being placed on board . . . 377—381 

in ship in progress and things destined for her . . . 3S3, 384 

transferred by the immediate operation of the contract not neces¬ 
sarily accompanied by complete possession, and liable under certain 
circumstances to be divested ...... 389, 450 

transferred by intention of the contract, qualified by rights called 

“ vendor's rights ” ......... 339 

although parted with by vendor may be revested in him to a certain 

extent by stoppage in transitu ...... 453, 470 

the passing of the p. by the transaction is the criterion of the 
relation of vendor and purchaser existing for the purpose of stop¬ 
page in transitu, so that the relation exists between consignor 
and consignee although their relation is also that of principal and 


agent 


470 


490 


reverts to vendor by the act of stoppage in transitu so far as 
necessary to revive and give effect to his rights in the goods as 

vendor . 

argument of Professor Bell that the emergence of the rights after 
the j). has passed puts the vendor exercising it on the term of 

rescinding the contract, considered.490, 491 

maintained that it does not, and why . . • .491 

indorsement and delivery of bill of lading with the intention of 
conferring a p. (general or special) in the goods for valuable con¬ 
sideration, kc., transfers the p. and possession accordingly freed 
from the vendor’s right of stoppage in transitu . . • 492—497 

stoppage in transitu still effectual as to the residuary right of p. . 4/ 

right of action for breach of contract of sale before and after the 

passing of the p. considered ...*•• 
factor has a p. in the goods by way of security for his general 

balance . . •. * 

auctioneer has a special p. in the goods which he is employed to sell 

by way of lien over the goods or their price .... 

broker for sale (generally) has no p. in the goods • 

PROPRIETOR ” 

a suflicient dcscription of the vendor under Statute of Frauds 

1 RUS hfst^lS of cases where shareholders deceived by statements in the 
p. of a company, have by prompt action obtained rescission of 

their contract of membership . . ; * 1 1 

is a representation with an invitation to act on it ; but the represen¬ 
tation and the invitation are primd facie those of the company, so 
that the remedy against the individuals issuing it is only on the 
ground of fraud (i.e. the representation proved as personally 


538 

657 

558 

319 
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PROSPECTUS— continued. 

authorised with the guilty intention by knowledge of the false¬ 
hood or reckless disregard of truth) . . 671, 672, 680, 699, 700 

variance between objects in p. and those in memorandum of associa¬ 
tion registered after an application has been made for shares is a 
ground for holding that there is no contract to take shares . 687, 688 

but in such a case, the shareholder must take the earliest oppor¬ 
tunity of inspecting the memorandum and articles, and is bound if 
he repudiates membership at once to declare such repudiation 687—690 
the ordinary and primary object of a p. is to induce the public to 
apply for shares, and therefore misstatements in p. do not give a 
cause of action for deceit against the persons issuing it, in favour 
of a transferee of shares . . . . . . . .711 

constructive fraud in p. under s. 38 of Companies Act, 1867 . 720, 729 

in an action for rescission for misrepresentation in a p. by a state¬ 
ment that a patent is valuable, Romer, J. refused to allow evi¬ 
dence to be gone into to show that the patent was invalid by 
reason of anticipation, Starcrt v. Passbury Grain Syndicate, 28 

June, 1891.( addendum) 

PROTECTION ORDER, 

against husband under 20 & 21 Viet. c. 85 puts married woman in 

same position in regard to property as a feme sole ... 29 

“ PROVISIONAL ACCEPTANCE,” 

a term equivalent to “ conditional acceptance ” 285 

PROVISO, 

for quiet enjoyment until default prevents possession of assignor 

under a bill of sale being a fraud under St. of Eliz. c. 13 . . 122 

secus as to reputed ownership under Bankruptcy Act . . 144 

how this affected by later Bills of Sale Acts .... 145 

PUBLIC HEALTH ACT, 1876, 


contracts void under. 263—265 

requires certain contracts to be made under seal . . . 636, 637 

PUBLIC APPOINTMENTS, 


arrangement as to emoluments of p. a. between solicitors in bond fide 
partnership not within rule as to illegal traffic in offices 
PUBLIC HOUSE. 

where receiver in action for specific performance of agreement to 
execute bill of sale of goods in p. h. took possession and served the 
customers (the proprietor having absconded and the following 
day filing a petition for liquidation), reputed ownership excluded 
PUBLIC OFFICE, 

sale of nomination to p. o. illegal. 

assignments of emoluments of, illegal. 

PUBLIC POLICY, 

contracts against p. p. give no right of action 
PUFFER, 


249 


146 

247 

249 

246 


at an auction, employment of. 

PURCHASER FOR VALUABLE CONSIDERATION, 

without notice, not affected by mere equitable assignment 
in good faith not affected by “ fraudulent preference ” . 
PURCHASE, 

by infant voidable. 

PURPOSE, 


649, 650 
77 

. . 181 
24 


where goods ordered for a particular p. under such circumstances as 
imply that the buyer necessarily trusts to the judgment of the 
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PURPOSE— continued. 

manufacturer or dealer, there is an implied stipulation that the 
goods shall be reasonably fit for the p. 

this notwithstanding an express warranty of something else . 
an exception to the rule caveat emptor .... 
further examples. 443 . 

QUALITY, 

express allowance of some latitude as to q. in sale of goods by 
description, does not qualify the essential stipulation that the 
goods tendered must answer the description .... 
sale of guano ‘’q. warranted equal to average imports from Ichaboe ” 

scmblc construed as description . 

(And see Dcscrijdion, Warrant)/.) 

QUANTITY, 

where larger or smaller q. sent than ordered no acceptance unless 
buyer with agent of vendor selects the subjects of purchase, so 
as to constitute a new contract as well as acceptance under it . 280 
RAILWAY AND CANAL TRAFFIC ACT (17 & 18 Yict. c. 41, s. 7). 

incorporation of document in special contract under . 

RAILWAY COMPANY, 

not entitled to manufacture engines for sale or hire, except for the 

purpose of developing their traffic. 

rolling stock of r. c. protected from execution by statute, and 

receiver may be appointed instead. 

shares of r. c. held in name of chairman of another company on 
behalf of company (although ultra vires) not in reputed ownership 
incorporated to make one railway cannot employ its capital upon 

another railway.. 

nor make a harbour, &c. &e. 

nor if expressly empowered to purchase land within certain 
limits, purchase land outside those limits. 

RAILWAY CONTRACTORS 

(for a railway in this country), not held liable for a guarantee given 
by one partner in name of the firm for debt of a sub-contractor . 
RAILWAY ROLLING STOCK PROTECTION ACT, 1872 . 
RATIFICATION, 

by principal after offer withdrawn, what is the. effect of . 
of contract in writing signed by agent, makes it good under the 

Statute of Frauds. 

of authority of person afTcctiug to stop goods in transitu on behalf 
of buyer comes too late, if it arrives after the transilus is other¬ 
wise at an end.. • 

of act of agent takes place when the intention of the principal that 
he should act concurs after the act with the intention of the 

agent. . 

void act is incapable of ... 

whether unauthorised act of agent of a company is capable of r., 

depends on the memorandum of association 
increase of capital by preference shares may be ratified . 
comes too late, after right of another person has intervened . 
but by usage, may be given to contract for marine insurance, after a 

loss has become known. 

RATING, . , , 

questions of r. under poor-law nearly allied to questions whether a 

thing is land or a chattel . . . . • • • 


PAGE 

419 

440 

443 

-446 

417 

419 
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310 

37 
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138 

633 

633 

633 

627 

114 

238 

333 

489 

522 

523 
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524 
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READY AND WILLING, 

when condition precedent of plaintiff’s right of action that he 
should be r. and w. to perform promise on his part . . . 388 

REASONABLE 

offer, unless recalled, presumed to be open for r. time . . . 234 

for purposes of the Statute of Frauds it is immaterial that refusal to 

accept is r. .......... 277 

rejection of goods to show non-acceptance must be within r. time . 281 

usage of Liverpool market, that the buyer of corn should on the day 
of purchase examine the bulk and reject it then if at all, held 

to be r.282 

where bulky goods are tendered at a late hour on the last day 
allowed for delivery, the question whether the hour is r. is not 
material if the merchant is at the office, and there is time to 
complete the delivery before 12 o’clock at night .... 392 

where contract is to deliver, and nothing said about time, a r. time 

is implied. 393 

expressions “forthwith” and “as soon as possible” may, having 
regard to the circumstances, mean a r. time .... 393 

where contract silent as to delivery, buyer must send for and take 

away goods within r. time after request ..... 394 

diligence to prevent delivery is the utmost of the duty (if any) upon 
the shipowner who receives notice of a claim to stop in transitu . 489 

course of action pursued with regard to goods, all that the seller 

rejecting goods is bound for as involuntary bailee . . . 514 

ground of belief, held by Court of Appeal to be criterion in action 

of deceit.. 

this doctrine repudiated by House of Lords .... 707 

RECALL OF OFFER 

not effectual until it reaches the person to whom the offer is made 


233, 

need not be formal ......... 

promise not to r. o. is generally without consideration, and not binding 
but there is an exception in the case whero an insolvent buyer offers 
to rescind the contract, and promises not to recall the offer. 
RECEIPT 

and acceptance by the buyer necessary to the complete performance 
of the contract of sale 

obligations of buyer for r. and acceptance are correlative with 
obligation of seller for delivery. 

r. and undertaking of secretary of building society for money bor¬ 
rowed held binding on directors who had held him out as having 
power to borrow and receive it; but not on the society with 
whom the transaction was ultra vires . . . 1 

of money due to the firm within the prescribed power of a partner .* 
except where payer has notice of an arrangement to the contrary ! 
by partners A. and B. of money to be applied to a particular pur¬ 
pose, cannot be contravened by partners A. & C. so as to apply 
the money to another purpose , J 

(See also Actual Receipt.) 

RECEIPTS 

for purchase-moneys of goods, &c., included in definition of a bill of 
sale within the Bills of Sale Act, 1878 
RECEIVER AND MANAGER ’ 

sometimes appointed instead of selling .... ^ 


234 

235 
241 

486 


391 

894 


519 

622 

622 


624 


168 

108 
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RECEIVER (or Receiver and Manager) 

of undertaking of railway company, a means of execution by judg¬ 
ment creditor, by Act of 1867 . 107 

in possession under order of the Court, sheriff cannot interfere with 

possession.109 

is the person who will be authorised to sell perishable goods by an 

order under Old. 52, r. 2 of Judicature Act .... Ill 

appointment of, by Court does not constitute execution by seizure 

and sale under Bankruptcy Act . 128 

appointed to enforce specific performance of agreement to execute a 
bill of sale of goods in a public house, taking possession and serv¬ 
ing customers excludes reputed ownership.146 

RECKLESS 

statement by a person of what he docs not know to be true, if un¬ 
true in fact, is a falsehood, and a fraud if the person invited to act 

on it does so act to his hurt. 645, 697 

RECOMMENDATION, 

to employment presumed to be disinterested, and therefore not 

allowed to be sold.248 

exception in sale of goodwill of professional practice . . . 250 

based on grounds of private interest, doubts of Lord Eldon regard¬ 
ing its lawfulness ..250 

REDEMPTION, RIGHT OF. 

always practically assignable . 59 

REFERENCE 

by signed to unsigned paper, to make a signed memorandum under 

Statute of Frauds. 309—314 

to same transaction by several signed papers sufficient . . . 315 

REFUSAL OF OFFER 

puts an end to it . . . . ..234 

REFUSAL TO ACCEPT 

goods may prevent the complete transfer of property . . . 338 

REFUSAL TO PERFORM CONTRACT, 

does not prevent a letter admitting the terms from being a good 
memorandum of the contract within the Statute of Frauds . 

(although performance not yet due), gives an immediate right of 
action to contractce,discharged from further performance on his part 
gives immediate right of action ....... 

(substantially) where goods arc to be delivered by successive de¬ 
liveries, justifies the other in declining further performance 
not inferred from refusal of buyer to pay for part delivery under 
contract for sale of goods by successive deliveries, grounded on 

assertion that seller had failed in his part. 

stated as one ground of Lord-Justice Bramwell’s judgment in Uonck 
v. Muller (contract for sale of iron by successive deliveries) 

quaere whether this justified by facts of case .... 
by buyer to perform contract justifies vendor in reselling, either (in 
his option) treating the contract as rescinded, or in the exercise 
of his right as unpaid vendor, in which case he may claim the 

deficiency and must account for the excess. 

by seller at an early stage (when the contract is for goods by suc¬ 
cessive deliveries) gives option to buyer at once to bring his 
action for breach (in which case the damages may be assessed 
on a probable estimate), or to hold him to his contract, and have 
the damages assessed as at the end of the respective periods . 501 


314 

388 

390 

395 


398 

402 

406 


451 
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REFUSAL TO TAKE DELIVERY 

must be by an act promptly expressing the intention not to take 
the goods into possession ........ 

prevents actual receipt under the Statute of Frauds 
REGISTER 

of company, entry of name on r. a condition precedent of actual 
membership .......... 

REGISTRAR 

to archdeaconry, corrupt sale of office of, illegal .... 

REGISTRATION GUARANTEED, 

effect of stipulation in contract by jobber for sale of shares on the 

Stock Exchange. 

REGISTRATION OF BILLS OF SALE, 

date of, determines priorities between two or more bills of sale of 

same chattels. .... 

renewal of. 

•••••• 

(And set Bills of Sale Act.) 


PAOB 


290 

300 

687 

247 

593 


182 

182 


REJECTION OF GOODS, 

to show non-acceptance must be in reasonable time . . . ■ 

right of r. is gone when buyer offers the goods for sale after oppor¬ 
tunity of examination. 

principle of right of r. of g. upon a sale by sample discussed in 
cases of sale of shoes for the French army and in a case of sale of 

wine by sample. 

by insolvent buyer. 

may be intended either to prolong the transUus or as an offer 

to rescind the contract. 

how right of r. by buyer exercised.. 

effect of exercise. 524 * 

^ mode—notice sufficient—need not send them back . . * 

(а) where buyer does not in any manner accept the goods. 

(б) where he accepts them conditionally or provisionally . 
in that case rejection upon examination defeats the 

effect of the acceptance . 

RELATION BACK * 

to act of bankruptcy limited to period of three months preceding 
presentation of petition. 6 

effect of decisions as to r. b. in liquidations under the Bankruptcy 
Act, 1869, adopted in regard to r. b. under the Bankruptcy Act, 

1883 . * 

although the process of liquidation is advisedly’ abandoned 
by the later Act ..... 

long established as a principle of the law of bankruptcy 

regulated by sect. 11 of the Bankruptcy Act. . 

in liquidations under Bankruptcy Act takes place in same manner 
as in bankruptcy ..... 

of ratification by principal, in case of acceptance of offer 

where purchase made before company formed, the fiduciary relation 
does not relate back. 

RELEASE, .* 

by partner collusively taken in order to set off the amount against 
the separate debt of the partner will not bind the firm 
an exception to the rule that partner is not presumed to ha™ 
power to bind the partnership by deed , 


281 

288 


423 

486 

486 

515 

515 

514 

514 

515 

515 


123 


238, 


142 

142 

215 

215 

220 

289 

661 


622 
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RELIEF, 

seller’s right of r. against buyer of shares with a liability includes 
indemnity {q.v .), but is more extensive than a mere indemnity, as 
it extends to a right to be supplied with funds to meet the obli¬ 
gation whether the plaintili' is otherwise able to meet the liability 

or not • . 

the same applies as between trustee and beneficiary, or agent and 

principal. 

REMEDIES 

for breach of contract. (Sec Action, Rejection of Goods.) 
REPEATED VOYAGES, 

effect of failure at outset in performance of contract for sale of goods 

to be shipped by r. v. (Iloare v. Rennie) . 

effect of refusal (after some voyages) to perform «■barter-party for r. v. 

principle of Hoarc v. Rennie discussed.396 

REPOSITORY, 

arrival of goods in the hands of an agent of the buyer at a place 
which he has made the r. of his goods ends the transilns . 
REPRESENTATION, 

doctrine of r., otherwise known as holding end, or estoppel (q. v.) 
creates liability, as upon a waiTanty, where accompanied by in 

vitation to act. 

sccus where there is no such invitation .... 
how doctrine has been stated in Courts of Equity. 
to persons giving credit to an instrument of obligation, that there 
is no equitable defence available, has an effect similar for some 

purposes, to negociability. 

made by certificates of shares issued by company is that the person 

named therein is legal owner. 

certificates of paid-up shares are a r. to any person becoming regis¬ 
tered on the faith of them, of the fact of payment 
that vendor's lien is gone is implied, by usage in the iron trade, by 

the delivery of warrants . 

Factors Acts extend the principle of estoppel or r. 
circumstances under which r. made by seller distinguished 
where circumstances such that buyer is not presumed to have relied 
on the r., the person making the statement is not in the absence 

of fraud bound to make it good. 

where buyer presumed to have relied on the r. as entering into the 
consideration for part of his promise, there is a warranty properly 

so called .. 

when presumed to have relied on the r. ns entering into the con¬ 
sideration for his whole engagement, the seller must make good 
the r. as the condition precedent of his being entitled to demand 

performance. 

by vendor, acted pn by sub-purchaser, that his rights are at an end, 
makes an exception to rule that vendor’s rights are good against 

sub-purchaser. 

by vendor (manufacturer of iron) in warrant, as construed by usage 
that iron stacked on his premises is free from any vendoFs lien, 
appears to be the ground of decision of Merchant Banking Co. v. 
Phcenix Bessemer Co. (5 Ch. D. 205) ; but quart whether this is 
consistent with the cases in which it is held that where vendor 
is himself the warehouseman his right as vendor may revive on 
insolvency, although lie has given delivery order on credit . 405- 
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467 

519 
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RE PR ES E N TATI O N —coni in ucd. 

document in the terms :—“ we undertake to deliver to your order 
indorsed hereon 25 tons, &c., zinc off your contract of this date,” 
held not to be a r. that vendor’s rights were at an end 
the doctrine of r. liberally applied to agency ..... 
instance of directors of a building society holding out their secretary 
as authorised to receive money borrowed on behalf of the society . 
by partner in regard to the business transacted by the firm is within 
the presumed power of the partner and binding on the firm . 
falsely made to induce another to act, which he does to his hurt, is 
fraud. 

is false if made recklessly without honest belief in its truth, and if 
not true in fact.. 

accompanied by invitation to act, but without false intention, a 

ground of liability, but not fraud .. 

the liability in this easo is in the nature of a warranty 

of authority by agent, effect of.. 

a prospectus of a company is a r. with an invitation to act on it, but 
the representation aud invitation are those of the company and 
not of the directors; so that these are not personally liable 
without proof of fraud in the strict sense of the word, ».e., actual 
intention to deceive, including reckless statement personally 
authorised of what they do not know to be true . .674, 699, 700 

by directors or agents, though a fraud, is imputable to the corporate 
body or principal, on whose behalf it is made, within the scope of 

the authority. 681—683 

by manager of bank as to solvency of a customer, held to be th? r. 

of the manager personally and not of the bank .... 
secretary of company has no general authority to make r. to iuduce 
persons to take shares. 

which grounds a claim for rescission against a company distinguished 
from that which gives a claim against the directors personally in 

an action of deceit. 696—709 

as ground for civil and criminal liability distinguished . 715—720 

REPRESENTATIVES, 

does an action for fraud survive against representatives * 

REPUDIATION ... 

of membership in a company, to be effectual must be followed up by 

activo steps. 

REPUTED OWNERSHIP, * ’ * * * * 

under Bankruptcy Acts,—“goods and chattels” include shares 
(where the legal title is capable of trausfer) .... 
strict rule as to fixtures applies to r. o. . 
is excluded by demand of possession by true owner. 

an exception to the rule that trustee in bankruptcy takes subject to 
the equities affecting the bankrupt 

questions of r. o. considered. 

is a statutory extension of doctrine of estoppel 
probably suggested by Scotch law doctrine of r. o. . * 

things in action other than debts due to bankrupt in course of 
business excluded from r. o. 

shares in a company, although legally capable of transfer now held 
to be “things in action" 

“goods and chattels” in r. o. clause include every species of 
property, except interest in land 

c s -°- ‘ ' 3 H 
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REPUTED OWNERSHIP— continued. 

statement on share certificate that it must be delivered up before 

transfer registered would exclude r. o..140 

as to shares in ordinary partnership, quaere ..... 141 

articles at place of business not connected with business are 

presumably not within r. o. ..142 

criterion of time is the ‘ ‘ commencement of the bankruptcy ” . . 142 

“ possession, order, or disposition,” &c., questions as to partnership 143 
real and reputed owner must be different persons .... 143 

goods held in trust not within r. o. of trustee.144 

and although the investment is ultra vires .144 

goods in mortgage of which mortgagor remains in possession are 

within r. o. . . . ..* 144 

unless mortgage registered under the Bills of Sale Act, 1878 145 

furniture assigned to trustees of marriage settlement for separate use 

of wife not within r. o. ....... . 145 


excluded by demand made by true owner ..... 

various cases illustrating the doctrine.146, 

goods sent on sale or return are in r. o. of person to whom sent 
excluded by notorious custom in a particular trade . 

c.g., wine and spirit trade, &c. 

shipbuilding trade. 

qu f crc is there any such custom in the furniture trade ? . 

sc mile , there is a custom in the music trade of letting pianos, 

sufficiently established to exclude r. o.. 

not raised by furniture in an hotel. 

not raised by stock grazing on farm. 

not raised by pictures lent by the proprietor to the artist for 

exhibition .. 

clause no longer distinguishes “ traders ” as a class of persons 
debts due to bankrupt in course of business subject to r. o. 
where such debts have been assigned, notice is necessary to deter¬ 
mine r. o. . . . . ... 

not by reason of 10th section of Judicature Act, 1875, imported into 

the liquidation of companies .. 

by law of Scotland (independently of statute); example . 
where goods sold are left with the seller so as to raise reputed owner¬ 
ship according to English law, the result by Scotch law would be 

that the real ownership remains in the seller . . • • 

under English Act immaterial, if trustee in bankruptcy disclaims 

interest in the goods .. 

djetrino of r. o. by Scotch law, independent of statute, renders un¬ 
necessary legislation for Scotland in the nature of the English 
Bills of Sale Acts . . ..* 

distinguished from apparent possession . • * * ' * 

excluded by Bill of Sale duly registered under Bills of Sale Act, 1878 
under a special contract between wholesale and retail dealer for 
supplying the latter with goods which he was to sell . . . 

held not to apply to a ease where consignees who had the actual 
possession of the goods were described by a brass plate on their 
door as “ merchants and manufacturers’ agents,” and the special 
contract under which they dealt was construed by the Court as 

one of agency - .. 
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148 
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150 
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REQUEST, . 

effect of agreement to assign goods upon ..78, lob 
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R EQ UEST —coni in ncd. PAGE 

money paid at r. for settlement of losses in betting may be recovered, 
because wager, though void, not illegal by statute . . . 253 

by purchaser (assented to by buyer) to withhold delivery of goods 
ordered by monthly quantities, held not to rescind contract, but 
to suspend delivery, so that original contract remains in force for 
delivery of goods within reasonable time after request . . 275, 502 

RES INCORPORA LES, 

sale of, not included in this work uuder “sale of goods” 
some r. i. included in “ goods ” for purposes of probate . 
and in “goods and chattels ” which sheriff may take in execution . 
RESALE 

by vendor in many cases competent witliin vendor’s rights 
competent where buyer insolvent ....... 

in what cases of default competent. 

condition reserving power of r. by vendor in default construed (in 
the absence of express proviso to the contrary) as condition of 
defeasance. 

does not effect a rescission of the contract ..... 
RESCISSION, 

( nmpliciter ) of written contract may be made verbally . 
of contract, quaere whether competent to party who lias signed an 

offer which is only verbally accepted. 

not competent to seller, on mere default of buyer, unless default 
made with the intention of refusing performance . , . 

but is within option of seller, if buyer makes default intending 

wholly to refuse performance. 

also if insolvent buyer declines the goods, impliedly offering to 
rescind ...... ... 451, 486 

offer of r. may be made by insolvent buyer declining to receive tlicgoods 486 
such offer not revocable by the trustee in bankruptcy . . . 486 

not effected by stoppage in IransUu . 490—492 

nor bj’ resale by vendor of the goods remaining in his possession . 491 

when contract i$ voidable, rescission of it must be by a new act . 665 

consequences of r. on the grouud of fraud, as between the deceived 
and the person guilty . . .. . 

as between the deceived and third parties.665 

any act of the deceived person affirming the transaction, after 
• knowledge, will bar right to r. . 

cases in which persons having contracted to take shares in a company 
have succeeded in obtaining a judgment for r. of the contract on 
the ground of misrepresentation by the prospectus . . 670_675 


452 

491 

275 

327 

451 

451 


the r., if decreed, relates back to commencement of the action . 
a shareholder must in such a caso act promptly upon the information 
which discloses his true position .... 

action for r. of such contract cannot bo brought after declared in* 
solvency which is followed by a winding-up order . 
the remedy by r. being gone, any remedy by action for repayment 
of calls or otherwise against the company is gone also . 
in proceedings for rescission (or otherwise for restitution properly so 

called) fraud of the directors or other agents may be imputed to 
the company. '' 

reasons and authorities for this . . 1 *. * 681 682 

- .t 03 * action for r. of the contract, how arranged for . . . 1 ggg 

3 H 2 


674 

676 

678 


680 


681 




S3 6 


INDEX. 


692 

695 

695 


704 


705 


RESCISSION— continued. 

action for r. on the ground of fraud distinguished from the cases 

where there lias been no contract to take shares . . . 686 

cases in which the question has been whether there was any contract 

or not. . 686—692 

where there is no contract, it is not necessary for the alleged share¬ 
holder to do any act, or take any proceedings for the purpose of r. 
equivocal use ot the word “ fraud ” in cases relating to rescission of 

the contract. 

and consequent confusion as to the ratio decidendi .... 
a claim lor r. of the contract as against the company may be com¬ 
bined with a claim for relief (as in an action for deceit against the 

directors personally). 

but in a suit so framed, the rule (at least under the old system of 
pleading) was that if the plaintiff failed in his relief against the 
company, his suit was dismissed, but without prejudice to any 
claim which he might have against any of the directors 
action for deceit much less easily barred by delay than the action for r. 709. 710 
action for r. of contract of ordinary partnership, may be brought 

after declared insolvency ..680 

RESERVATION, 

by shipper of property (or jus disponendi) in the goods shipped 350—375 

RESIDENCE 

and occupation of grantor and attesting witnesses to be described in 

attestation and affidavit prescribed by Bills of Sale Act . . 177 

place of business equivalent to r. for this purpose . . . 178 

RESTAURANT, 

“ as fitted and licensed,” assignment of (Tebb v. Hodge)] . . 62 

RESTITUTION, 

on both sides the condition of a contract being voidable . . 649, 665 

this is impossible where before a deceived shareholder has 
commenced legal proceedings for severing his connection 
with the company, declared insolvency of the company 
followed by winding-up takes place ..... 

in an action for r. against a company, fraud of the directors may be 
imputed to the company ..•••••• 

and generally fraud of the agent, to the principal. 
in an action for deceit against the persons actually guilty of a fraud 

it is no answer to say that restitution is impossible . . 709 711 

RESTITUTION OF GOODS, 

summary, under Metropolitan Police Courts Act .... 

RESTRAINT ON ANTICIPATION, 

an exception to power of married woman to deal with her separate 
estate {Pike v. Fitzgibbon, C. A.) 

RESTRAINT OF TRADE, 

contract in r. of t. generally illegal ....... 

agreement for partial r. of t. good ....... 

RETENTION, 

right of r. not adequate to describe vendor's rights {q. v.). 

RETURN, 

condition for r. often added to warranty in public sale of horses 

RICE, , , ,. , 

where there was a contract for purchase of cargo of r. to be skipped 

question as to insurable interest in bags placed on board . 377—381 


678 

681 

683 


85 


27 

251 

251 

450 

441 
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RICE— continued. 

where contract for quantity of r. to be shipped within certain time, 
question as to the criteria for determining whether the shipment 

was within the period specified . 425—429 

"RIGA” HEMP, 

goods described as R. h. in one, and as "Petersburg hemp" in 
another of bought and sold notes which were the only evidence of 

term of contract, no contract. 242, 325 

RIGHT OF ACTION, 

where one of the parties refuses performance (although performance 
on his part is not yet due) he gives an immediato r. of a. to the 
other, discharged from further performance on his part 
RIGHT IN SECURITY, 

a term of Scotch law adapted to include lien, pledge, mortgage, and 
the various rights derived from the Roman hypothcca . 


389 


40, 59 


events 


57—83 

57 

58 

59 

60—81 

59 

81 

81 

82 

165 

223 

224 
450 
490 


493 


various kinds of r. iu s 

lieu, pledge. 

mortgago. 

hypothecs and its derivatives 
equitable assignment .... 
implies right in another which is assignable . 

agent for sale having r. in s. 

liquidator in voluntary winding-up has r. in s. 

factor has r. in s. 

cannot be created by agreement to assign upon request, at all 
until request has been made 
created by seizure under a fi. fa. . 

must be actual seizure for this purpose. 

“ vendor’s rights ” are in the nature of a r. in s. 
this r. in s. restored to the vendor on stoppage in transitu 
if onerous indorsee of B.L. has merely a r. in s., the right to stop 
in transitu is only defeated so far as necessary to give effect to 
that r. in s.. 

RIGHT TO SUE, 

on contract in bill of lading transferred to indorsee by 18 & 19 Viet 

c.ni . r . 

RISK, 

of property in general falls on owner ...... 

where expressly provided for in contract, intention carried into 

® ffeofc •. 341—343 

where contract is for purchase of "cargo ” to bo shipped on board a 

certain ship, r. not presumed as intended to pass to purchaser until 
loading is complete. . 

ROLLING-STOCK, 

of railway companies protected from execution by statute 
ROLLS, 

(moveable articles fitted to a fixed machine) held part of tlio laud 
RUDDER, 

and cordage bought for ship, held to have passed to purchaser as 
part of the ship. 

SACKS, 

placing of barley in a. sent for it by purchaser, an appropriation 
under contract for purchaso in gcncrc , , 


103 


336 


382 


107 


8 


383 


3S1 
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TAGE 


1 

1 

1 

2 

3 

2 

23—38 

24 

233 

247 

251 
251 
251 


441 


SALE, 

what is meant by . 

by civil law is a contract .... 

in English law is a conveyance as well 
as a contract, defined, by English law 
of land, not within the scope of this work 
parties to, treated of in the second part of this wor 
capacity of parties ...... 

by infant voidable ...... 

contract of s. perfected by consent . 
of nomination to public office, illegal 

of goodwill of professional business favoured on grounds of 
general expediency .... 
to alien enemy illegal .... 

of goodwill of business good though in partial restraint of trade 
of shares on the Stock Exchange, although speculative, not void as 

wagering ........... 258 

of horse on Sunday, cases relating to. 262, 263 

of fruits to be severed, if to be severed before property is trans¬ 
ferred, there is an executory contract for sale of goods ; if other¬ 
wise, quarc whether subject-matter of the sale is an interest in 
land ........... 268—270 

by auction, Statute of Frauds applies to . . . . . . 274 

condition subsequent annulling s. sometimes added to warranty 
in public s. of horses . . • . 

(And see Sale of Goods.) 

SALE OF GOODS, 

the primary subject of this work 
goods as the object of s. defined 
persons having power to sell . 

1st, the owner .... 

2mlly, under mandate from the owner 
3rdly, in market overt 
4thly, of ncgociable instrument . 

5thly, under legal proceedings 

by master of ship. 

by persons holding security with power of sale 
by pledgee ....•• 

executory s. of g. passes property as soon as 
ascertained . . • 

by agent for sale holding security on his own 
by liquidator in voluntary winding-up . 
by factor ...... 

in market overt ..... 

under process of law .... 

by sheriffs . 

sequestrators . . . • 

liquidators in compulsory winding-up 
of perishable goods pending action 
by landlord under distress 

for money good, although there is an intention communicated to 
buyer to apply the proceeds in paying favoured creditors 
by Scotch law docs not vest property until delivery 
effect of Mercantile Law (Scotland) Amendment Act ( q . r.) 
in ordinary course of business not alfectcd by Dills of Sale Act 


accou 


goods are 


nt 


55, 


2, et seq. 
38 

. 41, 42 
. 42, 55 
. 42, 83 
. 42, 86 
42, 106 
56, 618—620 
57 
57 


specifically 


75 

81 

81 

82 

S3 

106 

106 

109 

110 
111 
112 

126 

154 

154 

168 
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SALE OF GOODS— continued. 

by sheriff oh execution gives title to purchaser in good faith without 

notice of act of ban kruptcy ....... 222 

held good under Bankruptcy Act, 1869, although bankruptcy 

intervened between seizure and sale.224 

void, if things sold contrary to good morals.247 

or if goods to be used for illegal or unmoral purpose, of which 
vendor has notice.247 

* 

exception in goods sold abroad to be smuggled into this country . 247 

on Sunday (or other illegal sale) executed by delivery passes pro¬ 
perty, but gives no action for price.263 

binding of contract for s. of g. under Statute of Frauds . . 266—334 

sale of growing produce to be immediately severed, even by the 

purchaser, is s. of g.268 

sale of something which will become goods when property is intended 
to be transferred, is an agreement for the s. of g. within the 
Statute of Frauds and Lord Tenterden’s Act .... 271 

contract to supply artificial teeth held to be an executory s. of g. . 273 

contract for s. of g. is entire where several orders are given verbally 

at one time. .......... 274 

whether contract for s. of g. executed or executory . . . 337—345 

contract for s. of g. not specifically ascertained, question how is 
specific chattel appropriated to the contract . . . 345—388 

contract for s. of g. to be shipped, intention and effect of . 349—377 

questions (other than those as to the passing of the property) going 

to the essence of the contract for s. of g. 388—438 

delivery receipt and acceptance in contract for s. of g. . . 390—394 

contract for s. of g. by successive deliveries .... 395—411 

contract for s. of g. to arrive.. 411, 412 

contract for s. of g. by description J. 415_419 

by sample. 421—423 

to be shipped, &c., within certain time . . . 424—430 

various other conditions in s. of g. . . . . 431—437 

terms of contract for s. of g. collateral to that primary object— 

• particularly t oarranty (q. v.) . 438—449 

obligations arising out of breaches of the contract for s. of g. . 500—516 

sale and purchase of goods ordinarily dealt in in the business, is 

• within the presumed authority of partnership in a commercial 

finn .627 

(And see Contract. ) 

SALE OR RETURN, 

goods sent on s. or r. are in the reputed ownership of person to 

. whom sent.. 

exception by notorious custom of tiado in case of horses sent to 

dealers.. I 43 

nature and effect of bargain for s. or r. of goods ..... 434 

special contracts between wholesale and retail dealers having some 

of the characters of s. or v. 435 

SALESMAN 

of cattle, Irish cases as to responsibility of - oq 

SALVAGE, • • 

claim to indemnity by way of s. competent to a partner who has 
. spent his own funds to preserve the business from ruin (although 

• one in which there was no presumed power iu partner to borrow 

mone y).. 
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SAMPLE, 


delivered and retained as part of the bulk is acceptance of part 
within the Statute of Frauds ....... 

effect of receipt given for goods marked “ not equal to s. ” 
contract for sale of cotton “ expected to arrive per, &c. . . the 

cotton guaranteed equal to s. in our possession,” construed as a 
sale of cotton by description as cotton of the same kind as the 
samples, with collateral engagement by way of warranty as to 
«|iiality. 

contract for sale of wool to arrive guaranteed about equal to 
samples, &e., where no evidence that wool tendered was of a 


different kind from samples, held to take effect as warranty only . 
sale by s. (properly so called) a particular c:isc of sale by description 
principles of sale by s. discussed in case of contract for shoes for the 
French army. 

sale with warranty where warranty refers to a s. distinguished from 
^le by s. 

sale by s. an exception to the rule caveat emptor . 


PAGE 


279 

285 


418 

419 
421 

423 

423 

443 


SASH-FRAMES, 

intended for building but not fitted, held not to be part of building 
[Tripp x. Annitatjc) . 

“SAY 

from 1,800 to 2,< 00 quarters,’’ in contract for purchase of a cargo, 
means that the cargo must not exceed the maximum or fall short 

of the minimum limit. 

the word “say” in connection with “about” leaves considerable 
latitude ........... 


9 


413 

413 


SCOTCH BOND, 

although assignable at law gives assignee no better title than cedent 99 
SCOTCH LAW, 

“ right in security, ’a term of ....... 40 

lias (without the aid of statute) most ol the effects introduced in 

England by “ Factors Acts ” . .... 47 

bonds always assignable by S. 1. . . . . . . 99 

settlement to secure own income for own benefit against creditor 
void by S. as well as by English law . . . . . .121 

under Bankrupt Statute imposes penalties on collusive arrange¬ 
ments to defeat creditors.126 

of reputed ownership (irrespective of statute) co-cxtcnsivc with, and 

probably suggested, the English enactments on the subject. . 138 

statement of, by Professor Bell.138 

case illustrating ..153 

in cases between seller of goods and trustee in bankruptcy of buyer, 
in a case where there would be reputed ownership by English law, 
there would be undivested ownership in seller by S. 1. . . 155 

of reputed ownership, renders unnecessary legislation for Scotland 
similar to the English Bills of Sale Acts, as well as any express 
clause of reputed ownership in a Bankruptcy Act . . .159 

according to S. 1. (without statute) no action will lie on a wager . 257 

subscription according to S. 1. as illustrating questions relating to 

signature by English law.328 

homologation , a term of S. 1. to express the affirmance of a voidable 

transaction . . . . . . . . . .667 
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SCREWS, 

annexation by s. sufficient to convert a chattel into land . . 8 , 12 

except as regards tenant’s fixtures . . . . . . . 13, 14 

SCRIP, 

of a foreign government entitling bearer to bond on payment of all 

instalments, isnegociable. 88 

certificates entitling bearer to be registered as the holder of shares 
in a joint stock bank held negociable, on proof of usage (Humball 

v. Afctr. Bank) . 88 

not goods, wares, aud merchandize within the Statute of Frauds . 267 

SCRIVENER, 

where evidence that a firm of solicitors have acted as scriveners there 
may bo a presumption of authority for one in the name of the firm 

to invest on security generally -.629 

where the firm does transact the business of scriveners, the act and 
assurance of one partner made with reference to such business 
will bind the firm.629 

SEAL, 

person named as party charged by deed under seal is the only one to 

be sued on it.319 «. 

why usually immaterial in contracts of commercial corporations • 635 

SECRET PROFITS, 

must be accounted for aud refunded by agent to principal . . 538 

by director to company.637 

by promoters to company.643 

SECRETARY 

of company has no general authority to make representations t*> 

induce persons to take shares.685 

SECURITIES, 

win re contracted to be sold, are impliedly described os genuine . 424 

and (if there are known marketable s. answering to the 
description) that the s. sold are some of this marketable 
character.. 

SECURITY, 

persons holding s. with power of sale. 57 _ 8 3 

equitable assignment, a right in s... 

over property of a company by “ bonds” or “debentures” charging 
the undertaking.. 

licence to take possession in s. for a debt, a bill of sale within the 

Bills of Sale Act.168, ^ 

over goods constituted (under the Bankruptcy Act of 1869) by seizure 
under a fi. fa. before an act of bankruptcy is committed, notwith¬ 
standing bankruptcy occurs and notice given before sale . . 228 

there must have been actual seizure in order that execution 
creditor may acquire s. . . • .* . . .224 

for money paid upon on illegal consideration, void . *. ’ 248 

it is lawful for solicitor to take assignment of subject-matter of suit 
in s. for costs. _ 


424 


424 


surety paying the debt of another entitlod (by Merc. Law Amend¬ 
ment Act, 19 and 20 Viet. c. 97) to assignment of s. held by 
creditor ; thereupon semble that surety for buyer paying the debts 

would be entitled to the benefit of the vendor’s right of stoppage 
%n transitu ... 

(And see Right in Sbouuity.) 


252 


471 
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SEED, 

in sale of turnip s. described as “ Skirving’s Swedes ” held that the 
seller was bound by the description although the seed delivered 
was of the identical crop which the purchaser had seen in bloom 
and thought he was buying . 

SEIZURE AND SALE OF GOODS, 

suffered under process of Court, an act of bankruptcy 
not constituted by appointment of receiver by Court 
arrangement to give creditor the beneGt of his security without 
selling, an act of bankruptcy .. 

executed in good faith, without notice of an act of bankruptcy 

(sect. 95 of Act of 1869). 

assumed that the act of bankruptcy was before the seizure . 
after s., &c., sheriff was to retain proceeds for fourteen days, 
question arising if act of bankruptcy intervened between 

seizure and sale.223 

SEIZURE OF GOODS BY SHERIFF, 

necessary to give him title to sell. 

must be actual in order that execution creditor may acquire security 

SELF-IMPOSED MISTAKE, 

seller leaving buyer under s. m., not a misrepresentation making 
the contract void or voidable nor a representation in the nature 
of a warranty. 

SELLER, 

when document is relied on as memorandum of a bargain under the 
Statute of Frauds, it must not be left to parol evidence merely, to 
show which is s. and which buyer ...... 

use of extrinsic evidence to explain memorandum so as to show who 
is s. and who is buyer ........ 

where by agreement s. is to do something to goods to put them in 
deliverable state, &c., intention presumed that property is not to 

pass until that is done . .. 

appropriation by act of s. in pursuance of terms of the contract, 
conclusive ........... 

appropriation by act of s. afterwards assented to by buyer, also 
conclusive ........... 

relation between shipper and consignee between different countries, 
is that of s. and buyer although they may be also in the relation 
of agent and principal ........ 

rights of s. in the goods notwithstanding passing of property by the 

contract (sec Vendor’s Rights). 450- 

breaches by s. before passing of the property .... 500— 

after passing the property ....... 509- 

SEPARATE CONTRACTS, 

where different lots at an auction bought by same purchaser . 275, 

where order given for cask of cream of tartar, and at same timo 

offer made to take lac dye. 

where several orders given verbally at one time there is one con¬ 
tract, not s. c.. 

SEPARATE ESTATE, 

excepted from incapacity of married woman ..... 

under Married Women’s Property Act, 1870 . 

furniture belonging to wife’s s. e. not in reputed ownership of 

husband. 
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418 

123 

128 

128 

220 

220 

222 

, 224 

106 

224 

652 

323 

323 

340 

346 

348 

349 

-498 

-509 

-512 

395 

275 

395 
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SHERIFF— continued. PAGE 

Possession by s. though wrongful against bill of sale holder, excludes 
reputed ownership in the person whose goods are seized . . 14 ; 

act of bankruptcy referred to in section 95 of Bankruptcy Act,’1869* 

was assumed to be prior to seizure by s. . . # * 22 c 

notice to sheriffs officer is not notice to the execution creditor under 
that section. 221 

effect of section 87 of the Act of 1869 directing s. to retain proceeds 
of sale of goods seized under execution for fourteen days . . 222 

question under Act of 1869 where s. seized goods before an act of 
bankruptcy is committed, and bankruptcy occurs, and notice is 

given to execution creditor before sale . 090 991 

SHIP, ... zm, in 

not treated of as “goods ’’ within the general scope of this work . 4 

master of s. in exceptional circumstances becomes agent for the 
owners of the goods carried and, under extreme necessity, to sell 

. t , he “ •. .. 

included 111 “ goods and chattels ” within the reputed ownership 

clause of Bankruptcy Act.. 

unfinished s. not within reputed ownership of builder . . .148 

excluded from Bills of Sale Act.. 

and the exclusion applies to s. built for a foreign government and 

which therefore cannot be registered under the Merchant Shipping 

Act • • • -..? 168 n. 

scmblc that recommendation to the command of a s. cannot be the 

subject of traffic.248 

scmblc that writing necessary to transfer interest in s. independently 
of the Statute of Frauds.266 


147 


220 


221 


222 


139 

148 

168 


168 n. 


248 


executory contract for building s. is within the Statute of Frauds 

and Lord Tenterden's Act.267 

delivery on board buyer’s own s. may indicate intention of transfer 

of property notwithstanding terms of bill of lading . . . 357 

but is not conclusive; and shipper may validly reserve jus 
disponendi by bill of lading notwithstanding delivery on 

board buyer’s own s.. 359 , 360 

unless captain’s signature to B. JL. is obtained by a fraud . 359 n. 
where goods delivered on board s. chartered by buyers, and shipper 
takes bill of lading in his own name, he reserves the property 
though he breaks his contract by doing so . . . . . 372 

rice placed on board s. where there was a contract for purchase of 
a cargo to be shipped on board that s., held not to give insurable 

interest to purchaser ........ 377 _ 382 

delivery of goods on board purchaser’s s., a delivery to him . . 382 

contract for building s., cases relating to passing of property under 383, 384 
in contracts for building s., express stipulations often inserted as to 

passing of property in things destined for the s.383 

where subject of sale was a s. then on a voyage, held that although 
at the time of the contract the s. had got aground so as to be 
totally lost in regard to a question of insurance, yet as it was 
still a ship and not a mere wreck or bundle of timber and cordage, 
the contract was binding . . . . . . . .416 

where contract was for a specified quantity to be shipped during a 
particular period, scmblc that the placing of the goods on board 
is chiefly to be looked to for determining whether the goods are 
shipped during the period mentioned in the contract . 


429 
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SHI P —coni in ued. 

in what does transfer of possession (q. v.) consist of goods placed on 

hoard s. 456—460 

criteria of transiius ( q . v.) of goods on board s. . . 471, 478, 483 


notice of stoppage ought to be given to the master of the s. 
contract for building s. to be used as passenger ship for Australia 
and not delivered in time, held to give rise to special damage 
measured by whole loss caused by fall in freight for that particular 

voyage . 

SHIPBUILDING CONTRACT, 

nu executory sale of a chattel. 

common in a s. c. to stipulate as to passing of property in things 

destined for ship. 

cases relating to a s. ..383 


487 


508 

74 

383 
388 
430 n. 


100 


398 


held binding although conditions were virtually impossible , 

SHIPMENT, 

. is often the beginning of existence of the goods shipped as specific 

identifiable things. 

may be intended either as an absolute or as a conditional appropria¬ 
tion of goods to contract, as well as a conditional delivery and 
transfer of property, and such intention receives effect ac¬ 
cordingly .. 845 , 348—377 

various acts making up act of s.-.. 

completed by obtaining captain’s signature to bill of lading . . 349 

intention of s. the important point in regard to transfer of property 
and possession. . 

cases regarding the intention of s.. 350—374 

summary of principles deducible from the cases . . . 374 375 

contract for s. of “cargo,” intention and effect of . . . 377 3 g3 

under contract for sale of goods s. by steamer or steamers in Feb¬ 
ruary, payment to be made in cosh on receipt of shipping 
documents, held that buyer was bound to accept part shipped in 
time though the remainder was shipped too late .... 
meaning and effect of contract for shipment of goods at a price to 

cover cost, freight, and insurance. 445 

moaning and effect of a contract for sale of goods “ to be shipped ” 

at a certain date. 424—429 

warranty of s. as made of goods in a good and merchantable con¬ 
dition, held not capable of being extended to a warranty that 
_ ^0 goods were in a good condition for a foreign voyage . , 440 

if the intention of s. is such as to reserve the jus disponendi, the 

possession is reserved likewise. 4 k 6 Afi7 

SHIPOWNER, 468 ’ 467 

when satisfied as to freight, and has commenced delivery as part 
of an act of delivering the whole, scmble that he holds the rest 
quasi in the character of warehouseman for the consignee, the pos¬ 
session is completely vested in the consignee, and the transitus 
is at an end ‘ . 

notice to s. of claim to stop goods in transitu is unavailing unless 

in time to be communicated to master before the' end of the 
transiius . 

‘SHIPPED 2 ™*™ WhethW th0 * is Under dut 7 to forward the notice 

meaning and effect, in contract of sale of goods “to be s.” within 
* certain period- . • 4 SU_aqq 

{And see Shipment.) - * 


469 


487 

488 
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SHIPPER, 

where wholly by fraud of s. bill of lading includes goods not on 
board, master signing bill is excused ...... 

relation between s. and consignee in different countries often one 
of agency but always one of vendor and purchaser 
reservation by s. of property (or jus disponcncli) in goods 

shipped.350 

SHIP’S CHRONOMETER, 

where pledged and then lent to pledgor for special purpose, held 
that the right of pledge was not determined .... 

SHOES, 

for French army. In a case of a contract for, principles of right 
of rejection discussed ......... 

SHOP, 

in city of London is market overt. 

SIGNATURE, 

of parties to be charged under Statute of Frauds . . 308, 327- 

need not be placed on memorandum at the time of contracting 
by agent as such, makes him, primd facie , not a party to the 
contract ........... 

what is as.?. . . . . • • • • • 327- 

intention of s. easily inferred in mercantile document 

subscription the most formal mode of s.. 

other modes of s. (printed headings, initials, marks, &e.) . 330- 

must be capable in itself of expressing the intention of signing 
authority for s. not presumed capable of delegation 
of plaintiff on record, cannot be used as a s. by him as agent to bind 

the defendant . ... 

by receiving clerk on telegram authorised by sender 

of auctioneer presumably authorised by bidder .... 

SIGNED OFFER, 

accepted by parol, binds the offeree under the Statute of Frauds . 
but where at an end by non-acceptance or refusal, cannot be 
used as memorandum of a new contract made in same 

terms.. 

SIGNED TAPERS, 

severally referring to the same transaction, and containing all the 
terms of contract, may constitute one note or memorandum 
within the Statute of Frauds. 


“SIR,” 

addressed to person unknown, not sufficient to designate the party 
to a contract so as to constitute a binding memorandum under 
the Statute of Frauds. 

SKIRVING'S SWEDES, 

in sale of seed described as S. s. held that the seller was bound by 
the description, although the seed delivered was of the iden¬ 
tical crop the purchaser had seen in bloom, and thought he was 
buying. 

SLIP 

'in marine insurance at Lloyd’s, being initialed, fixes the time at 
which the risk commences, and the time at which it is essential 
that all material facts within the knowledge of the insured should 

be disclosed . • • • . * . * 


riGE 


100 

349 

377 


468 


423 

83 

-332 

317 

320 

332 

329 

329 

-332 

332 

332 

333 
333 
333 

317 


318 


315 


320 


418 


663 





INDEX. 


847 


PAGE 

SLIP— continued. 

it being tlio usage to issue a stamped policy iu accordance with the 
s., held that a policy so issued after notice of a misrepresentation, 

is not au election to affirm the contract.668 

SMUGGLING, 

intention of, exception to the rule that illegal intention avoids contract 247 
unless vendor is to participate in profits of s. venture . . 247 

SOLICITOR, 

requir ed to attest bill of sale by Bills of Sale Act, 1878 . . . 176 

the sanction is only that the instrument is void as against creditors 

and not between the parties '.177 

attesting grantee of bill of sale could not be . ' . . . . 178 

partnership or agency iu, or sale of goodwill of business of s. 

exempted from rule as to traffic in offices being illegal . 249—251 

profits of business of s. cannot be shared by unqualified person , 250 

but exception from this in bond fide arrangement with representa¬ 
tives of s. realising the goodwill of his business .... 250 

no presumption that s. is authorized to [draw, accept, or] indorse 

bill of exchange in name of his firm . . . . . 629 

nor to guarantee debt of client.. 

liability of for bonds to bearer deposited with partner . . . 629 

buying client's property must show, not only that the transaction 

was fair, but that the cliont knew that he was the purchaser . 654 

lending money to client, responsibility of. 654 

SOLITAIRES, 


at £25 not necessaries for au infant. 25 

SOUND, 

“to the best of my knowledge, but I will not warrant him,” held 
warranty that seller know of no uusoundness .... 
what is meant by term s. in warranty of a horse 
SPARE MILLSTONE, 

said to be distrainable. 

SPECIAL AGENT, 

distinguished from general agent:—rationale of the distinction as 
technically employed in English law . . . < 526 

meaning of the terms as sometimes loosely employed—and as used 

in Ross’s edition of Bell’s Commentaries. 

the terms not found in the original Commentaries . 

SPECIAL DAMAGE, 

what is meant by .. 

w • • • % 

under what circumstances may be claimed . 
the circumstances similar to those in cases of implied warranty 
where goods arc sold for special purpose .... 

illustrated by case of action for breach of contract to deliver 
a machine called a “ Gun” to enable buyer to perform a 
contract to deliver a pile-driving machine 
criterion is that the loss is contemplated from tho common 
point of view of the parties at the time of making the 
contract, as tho necessary or probable result of a breach 
in contract of carriage. 

other instances of s. d. in executory contract of sale— passenger 

. ship—threshing machine—saw mill—parcels of samples 506 507 soa 
in action for breach of warranty . . * 

on sale of seed . ... . * * 51 °* “» 

., **•» ° f defending action where goods resold on similar wairant^ 512 
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SPECIAL PROPERTY, 

nearly equivalent to the jus in re aliend of the Roman law . . 39 

liquidator in voluntary winding-up has s. p.. 81 

factor has s. p. .......... 82 

in goods may be created by foreign shipper taking the bill of lading 
in his own name and endorsing it to a purchaser of a bill of 

exchange for the price. 357, 375 

“ vendor’s rights ” are in the nature of a s. p. . . . . 450 


SPECIAL PURPOSE. 

delivery to buyer as bailee for s. p. does not put an end to ven¬ 
dor’s rights .......... 468 

SPECIFIC APPROPRIATION, 

of proceeds of sale, relied on as creating security .... 62 

of machinery, &c., to description contained in mortgage of after- 

acquired chattels . . . . - . . . . 63 

of goods in hands of bailee creates an equitable assignment . . 76 

of goods shipped depends on intention of the shipper . . .100 

of goods to answer contract of sale of goods in ye neve is by concur¬ 
rence of intention of parties or by the act of one done in pur- 
suancc of a term of the contract ...... 346, 348 

by seller alone objected to by buyer leaves seller, if in time, to make 

another appropriation ........ 347 

assent of buyer to s. a. made by seller, will make it complete and 

conclusive ........... 348 

shipment considered as an act of s. a. . . . . 348—377 

of goods shipped under a credit arrangement.376 

where contract is for purchase of cargo to be shipped, there is no 

s. a. until loading is completed. 377—381 

common in shipbuilding contracts to stipulate for s. a. of ship in 

progress and things destined for her .... 383, 384 

SPECIFICALLY APPROPRIATED, 

cases in which bills of exchange have been alleged to be . . . 77 


SPECIFICALLY ASCERTAINED, 

goods capable of being, the test of equitable assignment. .63 et seq. 

the test satisfied by any goods which ultimately become capable of 

being s. a. . . • • • • • • • • • 1 ® 

froods must be s. a. in order that a transaction may be a bargain 

and sale and the property at once passed.338 

if goods are s. a. at time of contract bargain and sale presumed . 338 

where not s: a. at time of contract the appropriation must be made 
by mutual consent, or by one of the parties in pursuance of a 
term of the contract.345 


SPECIFIC DELIVERY, 

of goods may bo ordered under sec. 2 of Mercantile Law Amend¬ 
ment Act (19 & 20 Viet. c. 97). 

SPECIFIC DEVISEE, 

in question between s. d. of real estate or leaseholds and residuary 
legatee, strict rule as to fixtures applies. 

SPECIFIC GOODS, . . v 

where a person having contracted for delivery of s. g., delivers 

them to another, he may be sued immediately for breach . 

where sale is of s. g„ obligation on buyer is to pay the price in 

cash immediately .. 


509 

18 

389 

394 
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SPECIFIC PURPOSE, 

where chattel sold for, by implication warranted to be reasonably 
fit for the purpose. 

SPECIFIC THINGS, 

goods considered as s. t. often first come into existence upon 

shipment. 

SPLIT, 

of ticket as employed in carrying out transactions for the sale of 
shares upon the London Slock Exchange (q. v.) . . . 578 

STAGE, 

goods in agent’s hands at s. of the journey are in transitu 

STAKES, 

deposit of s. may be recovered from stakeholder as upon a void 
contract . 

STAMP, 

used with name on it, a good signature ...... 

STAMP ACTS, 

exempt from duty an agreement for sale of “ goods, wares, and 
merchandize ”. 

decision under s. a. quoted in relation to Statute of Frauds 
STATEMENT, 

positively made, reckless of truth, if not true in fact, is a falso 
statement, and a fraud, if the person invited to act on it does so 
to his hurt. 

(And see Representation.) 

STATUTES 

2 & 3 Ph. A M. c. 7 (1555), sale of horses in market overt 

5 & 6 Ed. VI. c. 16 (as to sale of offices). 

13 Eliz. c. 5 (Fraudulent Conveyances , q. v.) t made perpetual by 29 
Eliz. c. 5 . 

• • • • • • 

31 Eliz. c. 12 (1589), sale of horses in market ovort 
29 Car. II. c. 3 (Statute of Frauds). 

(See Frauds, Statute of.) 

29 Car. II. c. 7 (Sunday trading). 

21 H. VIII. c. 11 (Restitution of Stolen Goods) .... 

32 H. VIII. c. 9 (Maintenance) ... 

21 Jac. c. 19, s. 11 (Reputed Ownership). 

2 W. & M. c. 5, as to distress ( q. v.), extended by 8 Ann. c. 14 ; 4 

Geo. II. c. 28 ; 11 Geo. II. c. 19 ; 56 Geo. HI. c. 60 ; 3 A 4 
Will. IV. c. 42, ss. 37, 38 ; 14 A 15 Viet. c. 25 ; 51 A 52 Viet, 
c. 21 . . . 

6 Ann. c. 16 (brokers). 

7 Geo. I. c. 22 (E. I. trade). 

11 Geo. II. c. 19 (distraint of emblements) 

22 Geo. II. c. 46, s. 11 (Sale of Offices) . 

12 Geo. III. c. 72, s. 80 (Promissory Oaths) . 

14 Geo. III. c. 48, s. 1 (Life Insurance). 

17 Geo. III. c. 42 (bricks). 

26 Geo. III. c. 44, repealed and in part re-enacted by 28 Geo. Ill 
c. 66 (insurance agents) • 

86 Geo. III. c. 88 (sale of butter, &c.) . 

89 Geo. III. c. 79, s. 27 (obliging printers to put name on books 
printed). 

42 Geo. Ill, c. 119, s. 2 (Lotteries) 

49 Geo. Ill, o. 126 (aa to sale of offices) . 

CAG, ' 3 t 
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STATUTES —c»nti n ned. 

51 (ieo. III. c. 64, s. 4 (East India Bonds) 

58 Geo. III. c. 75 (game, live pheasants) 

4 Geo. IV. c. S3 (Factors) 

6 Geo. IV. c. 16, s. 72 (Bankruptcy), (1S25) 

c. 94 (Factors) 

7 Geo. IV. c. 46 (Banking) . 

7 & 8 Geo. IV. c. 29 (Larceny Act) 

9 Geo. IV. c. 14 (Lord Tenterden's Act) 

c. 61 (Licencing Laws) . 

1 A 2 Win. IV. c. 32 (game) . 

c. 58 (Interpleader) 

3 & 4 Win. IV. c. 42, s. 2 (Actions by Executors) 

7 V m. IV. & 1 Viet. c. 73 (Companies by letters patent) 

1 & 2 Viet. c. 45, s. 2 (Jurisdiction of Judges) 

c. 110, s. 12 (Imprisonment for Debt) 

2 A 3 Viet. c. 71, s. 29 (Restitution of Goods) 

5 A 6 Viet. c. 39 (Factors) 

6 A 7 Viet. c. 73 (Solicitors) . 

8 A 9 Viet. c. 16 (C. C. C. Act, 1845) . 

c. 17 (C. C. C. Act, Scotland) 
c. 109, s. 18 (wagers) . 

s. 19 (Games and Wagers), (1845) 

10 Viet. c. 15, s. 14 (Gas Works Clauses Act, 1847) 

12 A 13 Viet. c. 106. s. 125 (Bankruptcy), (1849) . 

13 Viet. c. 21, s. 4 (“ month, Ac.,” provisions now embodied in 

Interpretation Act, 18S9) 

14 A 15 Viet. c. 25, s. 1 (Emblements) . 

15 A 16 Viet. c. 24, s. 1 (Wills) .... 

16 A 17 Viet. c. 59 (protecting banker on whom cheque 
paying it although indorsement is forged) . 

17 A 18 Viet. c. 34 (Unlawful Gaming) . 

c. 36 (Bills of Sale), (1854) 
c. 41 (Railway and Canal Traffic) 
c. 104 (Merchant Shipping) 

18 A 19 Viet. c. Ill (Bills of Lading) . 

19 A 20 Viet. c. 60 (Mercantile Law , Scotland, Amendment 

fj. v.) • . • • . 

c. 79 (Bankrupt (Scotland) Act) 
c. 97 (Mercantile Law Amendment Act) 
c. 108, s. 72 (County Courts) . 

20 A 21 Viet. c. 85, ss. 21 A 25 (effect of judicial separation or 
protection order as regards property) . 

21 A 22 Viet. c. 79 (as to crossed cheques) 

c. 108, ss. 6 —10 (Divorce) 

23 A 24 Viet. c. 126 (C. L. P. Act, 1860, ss. 12—18 as to 
pleader, q. v.) 

24 & 25 Viet. c. 96 (Larceny Act, q. v.) . 

25 A 26 Viet. c. 37 (Friendly Societies) . 

c. 63 (Merchant Shipping Amendment Act, 
s. 67, Sufferance Wharf) 
c. 89 (Companies Act, 1S62, q. v. ) . 81, 111, 

30 Viet. c. 29 (Leeman’s Act) 

30 A 31 Viet. c. 23, ss. 13, 14 (Marine Insurance—Stamps) 

c. 117 (Friendly Societies) 
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87 

256 
543 
226 
543 
631 

84 
271 

257 

257 
107 
713 

631 
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85 
543 
250 

73, 632, 635 

632 

258 
107 
115 

143, «. 

393 
16 
328 
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89, 625, n. 
. 259 

20, 145, 156 
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139, 384 
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154, 385 
126,.153 
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STATUTES— continued. 

30 k 31 Viet. c. 127 (Railway Companies Act, 1867), and 30 & 31 

Viet. c. 126 (Railway Companies, Scotland, 

Act, 1S67) both made perpetual by 38 k 39 


Viet. c. 31. .107 

c. 131 (Companies Act, 1867, s. 38, as to contracts to 

be mentioned in prospectus) . . . 720 

c. 142 (County Courts, s. 31, interpleader) . . 107 
c. 144 (Policies of Assurance) ..... 99 

31 k 32 Viet. c. 31 (Judgments Extension Act, 1868) . . 564, n. 

32 k 33 Viet. c. 19 (Stannaries) ....... 631 

c. 62 (Debtors Act, 1869).... 109, 722, 723 

c. 71 (Bankruptcy), (1869) 


s. 11. . . . . 

s. 15 (property of bankrupt, re 
puted ownership) . 

s. 30. 

s. 34. 


33 k 34 Viet. c. 


34 k 35 

35 k 36 

36 k 37 

37 k 38 

38 & 39 

39 k 40 

40 & 41 

41 k 42 

44 k 45 

45 k 46 


c. 

Viet. c. 
c. 

Viet. c. 
Viet. c. 
Viet. c. 
c. 

Viet. c. 
c. 

Viet. c. 
Viet. c. 
Viet. c. 
c. 

Viet. c. 
Viet. c. 


s. 87. 
s. 92. 
s. 94. 
s. 95 . 

23, ss. 6—8 (Convicts) .... 
60 (London Brokers Relief), (1870) 

93 (Married Woman's Property Act, 1870) 


97 (Stamp Act, 1870) . 

71 (Lodgers* Goods Protection), (1871) 
101, s. 7 (untested chain cables) . 

50 (Rolling Stock Protection Act, 1872) 
66 , s. 25 (Judicature Act, 1873) . 

51, s. 4 (Chain Cable, &c.) . 

62, s. 1 (Infants Relief) 

54, s. 174 (Public Health) 

63 (Food and Drugs) . . . , 

81 (Crossed Cheques) . 

39 (Factors), (1877) j 

31 (Bills of Sale), (1878) . . 20, : 

64 (Debtors), (1878) . 

41 (Conveyancing Act, 1881) 


219 


ship) . . 180 

722 
116 
219, 222 
131 
134, 183 
134, 183 
. 23, 27 
569, «. 
70) . . 29, 

146, 219 
22 

. 113 

. 256 

. 114 

. 107 

. 447 

24 

263, 636 
256, 447 
89 

S3, 497, 54S 
10, 115, 145, 159 
. 722 

111 , w. (2), 196 


46 k 47 Viet. c. 


43 (Bills of Sale Act, (1878), Amendment Act, 1882) 184 

61 (Bills of Exchange), (1882) . 86 , 98, n., 322, 490, 

523, n., 625, «. 

75 (Mamed Women’s Property), (1882) • . 30 el sen 

52 (Bankruptcy), (1883) 

s. 4, sub-s. ( 1 ) (Acts of Bankruptcy) . , 123 

s. 19 (Composition, &c.) . . . . ~ 2 8 

ss. 20 , 54, sub-s. ( 1 ) 56 (Official Receiver) . 117 

s. 30 ( 1 ) (Order of Discharge) .... 722 

s. 43 (Commencement of Bankr uptcy) 142 

:2»aS2W5U; ; 

s. 49 (Saying Provisions) ... , «. 

s. 52 (Creditor and Trustee) . * 01 J 

s. 55 (Disclaimer) . . . ’ ’ \ 226 


3 I 2 
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STAT UT ES —contin ucd. 

46 & 47 Viet. c. 52, s. 145 (Sale by Sheriff) ..... 108 

c. 56, s. 25 (Electric Lighting) ..... 115 
c. 61 (Agricultural Holdings (E.), Act, 1883) . . 114 

50 k 51 Viet. c. 28, s. 17 (Merchandise Marks) .... 447 

51 k 52 Viet. c. 21 (Distress).112 

c. 43 (County Courts).108, 113 

52 k 53 Viet. c. 45 (Factors), (18S9).548 

s. 9 (disposition) ..... 453, 497 

s. 10 (transfer of documents) .... 498 

53 k 54 Viet. c. 39 (Partnership Act, 1890) 

ss. 6—10 (Agency).622 

s. 11 (Power to receive, kc .) . . . . 622 

s. 15 (Representations) .... 623, n. 

s. 16 (Notice) ....... 624 

c. 54 (Bills of Sale), (1890) . . . 186, n., 214 

c. 64 (Directors Liability), (1890) .... 722 

c. 71 (Bankruptcy), (1890) 

s. 1.123, n. 

s. 23.116 

s. 29.217, «. 

STEAMER OR STEAMERS, 


under contract for sale of goods to be shipped by s. or s. during 
February payment to be made in cash on receipt of shipping 
documents, hold that buyer was bound to accept a part that was 
shipped in time, although the remainder was shipped too late . 398 

STEEL, 

where orders given at once for bundles of common and cast s., held 

one entire contract ......... 274 

STEWARD OF COURT LEET, 

sale of oflice of, illegal ......... 248 

STIFLING 

a criminal prosecution, agreement for, illegal..... 253 

conditions essential to vitiate such agreement explained by Vaughan 
Williams, J., in Jones v. Merionethshire Permanent Benefit Society, 

Ch. D., 6 June, 1891 ........ ( addendum ) 

STOCK-BROKERS. (See London Stock'Exchange.) . . . 576—616 


STOCK-IN-TRADE, 

assignment of, in security (Lazarus v. Andrade) . ... 64 

STOLEN 

instruments purporting to be payable to bearer give no title, unless 

negociable by general usage.91 


STOPPAGE JN TRANSITU, 

power by vendor of revesting the property in himself . . . 101 

defeated by indorsement and delivery of bill of lading for value, 

kc. ............ 101 

warrant may be so framed as to represent the right at an end . . 104 

a right whereby (the goods being in transitu and the buyer in¬ 
solvent) the unpaid vendor who has parted with property and 
possession revests in himself the possession and to a cortain 
extent the property. 454 , 470 
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SUB-SALE, 

by a vendee having the indicia of power to sell, creates delivery 
and actual receipt between the first vendee and his vendor . . 297 

privity of vendor to s.-s. creates presumption of abandonment of 
vendor’s rights.303 

SUBSCRIPTION, 

the most formal mode of signature.329 

SUBSTANTIAL 

exception from property assigned, or fresh advance entering into 
the consideration, prevents assignment being an act of bank* 

ruptey.126 

performance rendered impossible by act of party charged, or in¬ 
ability of s. performance declared (the thing being in itself 
possible), the other party is absolved and may immediately sue 
for breach. 389, 394 

S U BST1 TUTED CONTRACT, 

according to the usage of the London Stock Exchange ( 7 . v.) esta¬ 
blished between the ultimate holder of the ticket or his principal 
and the issuer of the ticket or his principal . . 579, 5S0, 610 

sent Ole that the s. c. so far as relates to the liability upon the shares 
is between the respective principals and not the brokers who in 
this matter contract as agents only.611 

SUCCESSIVE BILLS OF SALE, 

evasion of Bills of Sale Act by, effectually guarded against by s. 9 

of the Act of 1878 . 165, 176 

SUCCESSIVK DELI VERIES, 

intention and effect of contracts for sale of goods by s. d. con¬ 
sidered . 395—410 

measure of damages in case of breach by seller of such contracts . 501 

SUFFERANCE WHARF, 

where goods had been landed on a s. w., the holder of one of the set 
of bills of lading duly indorsed entitled to recover value from a 
person who had obtained the goods upon another of the set subse- 
quently (and fraudulently) indorsed ...... 458 

quccrc , whether warehouseman of goods landed on s. w. exonerated 
by delivery upon any one of the set of bills of lading purporting 
to be endorsed, irrespective of the fact that the ownership is in 
the holder of another of the set previously indorsed . . . 461 

effect of decision of House of Lords, that he is . . 462 

SUGAR, 

sale of “ fillings,” ... “ prompt one month—goods at seller’s risk for 

two months” ... ....... 343 

SUNDAY, 

included in computation of time when a number of days are men¬ 
tioned as the period for delivery, &c. ...... 393 

SUNDAY TRADING, 

law against depends on Statute 29 Car. 2, c. 7 . . . . 262 

cases respecting ......... 262, 263 

SURETY, 

for buyer, has not, as such, the right to stop in transitu, but if I 10 
pays the debt he will become entitled to the right as the 
assignee of the buyer by virtue of the 5th section of the Mercantile 
Law Amendment Act (19 k 20 Viet. c. 97). .... 


471 
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TAG1-: 

SURVEY, 

“guaranteed to pass s.” in contract for sale of “troop stores, viz., 
dietary, Ac.,” held not to exclude further implied warranty that 
the supplies furnished should be sound and wholesome . . 444 

SURVIVE, 

does an action for fraud s. against representatives ? . . • 712 

SYMBOLICAL DELIVERY, 

incorrect expression sometimes applied to an act such as delivery of 

key of warehouse. Ac., but is inappropriate to delivery of goods . 290 

SYNDICATE, 

purchase of property by s. who got up a company to buy it . . 657 

TANNER, 

not a “person intrusted” with the hides within the meaning of the 

Factors Act ... 553 


TELEGRAM, 

accuracy of t. not warranted by transmitting company, to receiver of 

message.. 44 

a mode of expressing consent for the purpose of a contract . . 233 

ineffectual to recall letter already posted accepting an offer . . 236 

sent in the ordinary way, a sufficient memorandum of a contract 
under the Statute of Frauds ....... 33 

temble, that signature of receiving clerk on t. is made by him as 

agent for the sender ......... 333 

TENANT AND LANDLORD, 

rule as to fixtures relaxed between . ..... 14 eiseq. 

TENANT FOR LIFE 

and remainderman—strict rule as to fixtures to some extent relaxed 

between .. . 13, 18 

where t. for 1. is dead without his assignee in bankruptcy being 
aware of it, a sale of the timber on the estate is not binding as a 
contract ........... 243 


TENANT’S FIXTURES, 

whether charge over t. f. must be registered under Bills of Sale Act 
aro not goods and chattels within reputed ownership clause of Bank¬ 
ruptcy Act .......... 

qiuerc whether they are “goods” within the 17th section of the 

Statute of Frauds. 267, 

TENDER, 

advertisement for t., containing announcement that “contractor 
will have to sign a written contract after acceptance of tender ” 
made the signing of such contract a condition precedent of the 
contract being concluded ........ 

of goods contracted for in monthly quantities made at request of 
buyer after failure of seller (not at request of buyer) to deliver in 
due time, cannot be relied on as a t. under original contract 

meaning of t. 

to make a good t., there must be an opportunity for buyer to see 

that the goods are the goods contracted for. 

effect of t. at late hour on last day allowed for delivery . 

upon t. being made of goods according to contract buyer must 
receive and accept ...... 

of larger or smaller quantity of goods than ordered is not a perform¬ 
ance of contract. 

of goods ordered packed with otbor goods not a performance 


21 

139 

270 


241 


276 

391 

391 

392 

394 

395 
395 
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TENDER— continued. 

of freight accompanying demand of goods by buyer (the goods 
being physically arrived at the end of their journey) ends the 
transit its .. 

a similar proceeding sometimes adopted by seller (though more 

formal than necessary) to effect stoppage in transitu . . . 487 

TERMS 

of contract put in writing as medium of consent cannot be varied by 

parol evidence.305 

if put in writing but not as medium of consent, writing not con¬ 
clusive of t.307 

must be all contained in the memorandum to be good under the 

Statute of Frauds.317 

where dispute as to t. is disclosed by the document relied on as a 
memorandum to bind the bargain under Statute of Frauds, the 
memorandum is insufficient.326 

TEST ACTION 

may be arranged for in regard to claims to rescind contract of 
membership in a company, without prejudice to right of action in 
the event of winding up * . . . . . . . . 685 

“THINGS IN ACTION ” 

excepted from “goods and chattels ” under reputed ownership clause 

of Bankruptcy Act.137, 138 

what arc.139 

shares in company legally transferable and of which bankrupt is 
legal owner, are t. i. a. within the reputed ownership clause of the 

Act of 1883 139 

whether shares in ordinary partnership are, quccrc .... 141 

debentures with charge over property of company, arc . . . 141 

the exception does not extend to debts due to bankrupt in the 

course of his business . . . . . . . .151 

THRESHING MACHINE, 

expressly made for threshing wheat in the field ordered by fanner 
and delivered too late for harvest, held a ground of special 

damage.508 

TICKET, 

as employed in carrying out transactions for sale of shares upon the 

London Stock Exchange (q. r.), its nature and function . 577—579, 

602, 606 

quccrc whether the substituted contract made by the t. is made by 

the broker issuing it, as a jirincipal,—scmblc it is not . 610, 611 

quccrc whether privity is established between the constituent of the 
broker who is ultimate holder of the t. and the nominee on thet., 
in the case where the t. has not been passed by the jobber with 
whom the broker made a contract on behalf of that constituent? 

—scmblc that it is.611 

(Sec also Name.) 

TIMBER, 

sale of growing t., to be felled by seller, an executory contract for 

sale of goods.272 

in the rough on neutral premises, what is delivery of . . 290 

a case of sale of t., as illustrative of the proposition that the cri¬ 
terion of transfer of possession is the attornment of the ware¬ 
houseman .464 
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180 


173 


163 


325 


388 


392 


393 


393 


394 


TIME 

and manner of transfer of property may be made terms of contract. 
to which description in affidavit prescribed by Bills of Sale Act 
should relate is that of registration and not of executing the bill 
of sale ........... 

of filing the petition for bankruptcy or liquidation, in Bills of Sale 
Act ............ 

construed to mean time of act of bankruptcy to which the 
title of the trustee can relate back ..... 

of delivery where an express term of contract must be stated in 
memorandum to bind the bargain under Statute of Frauds . 
for performance of promise forming consideration for promise of 
contractor charged in the action :—if past, plaintiff must have 
performed ; if concurrent, must be willing and ready to perform ; 
if future, must be willing and not incapacitated from performing 
refusal by one party before t. of performance, gives tho option to 
the other at once to bring an action for breach or to await the t. 
of performance and keep the contract open in tho mean t. 389, 501, 513 
allowed for delivery or payment computed exclusively of the day of 

the contract .'. 

where contract is to deliver and nothing said about t., a reasonable 

t. is implied. 

construction of the expressions “months,” “days,” “forthwith,” 

&c., in regard to t. of delivery . . 

if contract silent about delivery, buyer must send for and take away 

goods within reasonable t. after request. 

where nothing said in contract as to t of payment, obligation on 
buyer is to pay in cash immediately if goods specific, if not, imme¬ 
diately on goods being appropriated and ready for delivery . 
of shipment of goods contracted for “to be shipped, &c.” within a 
certain date, construed as part of the description 

meaning and effect of contract relating tot. of shipment . 425_429 

where goods were to be dispatched under contract within certain t, 
the contract was satisfied by their being sent off in lighters 
within the t. specified . . . . . 

where t. for payment specified in the contract was “ from six to eight 
weeks,” held that an action on the contract brought in forty-eight 
days from date of contract was premature ..... 
limited in warranty of a horse means warranty against defects which 

were not discovered within tho t.. 

repudiation by seller before t. of performance—loss contemplated at 
t. of contract as the natural consequence of breach, may bo 

claimed as special damage.‘ 504—505 

and therefore failure in delivery within t. specified, if ship destined 
for particular voyage ; and of threshing machino for threshing 
wheat in the field, held a ground for special damage . 

TIPPLING ACTS, 

cases under . .. 

TITLE, 

warranty of, priind facie implied in sale of goods .... 

“TO ARRIVE,’* 

construction and effect of contract for sale of goods “ t a." 

“TO BE SHIPPED, ETC.” 

within certain date, in contract of sale of goods, construed as words 
of description.. 


394 


424 


429 


430 


441 


50S 
. 257 

. 44S 

411, 412 





858 


INDEX. 


PARE 


251 

251 


22, 172 
169 
. 171 


151 


137 

151 


TRADE, 

contract generally in restraint oft. illegal .... 

contract partially in restraint of t. may be good 
(And see Usage.) 

TRADE MACHINERY 

as defined in Bills of Sale Act, 1878 . 

excepted from the definition of personal chattels 
exception of, from “ personal chattels ” in Bills of Sale Act, 1878 

TRADE OR BUSINESS 

not constituted by practice of selling surplus produce of garden 

TRADER, 

possession, &c., in his trade or business in reputed ownership clause 
now substituted for possession, &c., of bankrupt, being at., 
distinction between t. and other persons in English bankruptcy law 
now done away with ...... 

under s. 87 of Bankruptcy Act of 1869, where goods of t. were taken 
in execution for judgment exceeding £50 ; sheriff was to hold pro¬ 
ceeds for fourteen days. 219 222 

under the Act of 1869, where goods of t. were seized before act of 
bankruptcy, the sale was held good and the execution creditor 
secured notwithstanding intervening bankruptcy 

Thai) i no, ’ 

necessary by civil law (temp. Just.) to transfer the property 

TRANSACTIONS 

which are not invalidated in case of bankruptcy .... 

TRANSFER 

(combined with further charge) of bill of sale of chattels good, with¬ 
out re-registration, to the extent of the amount due on original bill 

TRANSFER OF POSSESSION, 

not an essential element of title to goods. 

in what does it consist ....... 

implied by actual receipt, though not. every t. of p. amounts to 
actual receipt ... 

I ••••••* 

may operate conditionally ...... 

in order to a t. of p. there must be concurring intention of the one 
to give and of the other to take possession ..... 

under what circumstances, not necessarily amounting to actual 

receipt, there is t. of .. 455 et seq% 

(a) t. from seller to buyer immediately .... 455 
(h) t. to hands of buyer’s agent (warehouseman or carrier) . 456 


223 

2 

134 


181 

54 

454 

454 

455 

456 


457—463 

463 

463 

464—465 

468 


by sea 

by land. 

(c) by attornment of warehouseman 
(«0 goods remaining in actual custody of vendor . 
whether actual delivery of part operates as t. of p. of whole 
TRANSFER OF PROPERTY, 

can the transaction involving t. of p. be sustained, although the bill 

of sale is void ?.202 

if evidenced without documents, not struck at by Bills of Sale Acts 214 

in the thing sold the primary object of sale. 336 

whether intended that t. of p. shall take place immediately, or not 337—344 
when t. of p. not intended to take place immediately, what are the 

conditions on which it is to take place. 345 

effect of shipment upon t. of p.. 
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578 
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580 
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TRANSFER OF PROPERTY— continued. 

which is immediately effected hy intention of contract not (generally) 
at once accompanied by complete possession .... 
and in such case the property transferred is qualified by 
certain rights, called the ‘ * vendor’s rights ” 

TRANSFER OF SHARES, 

execution and delivery of, necessary for carrying out a contract for 
sale of shares made on the London Stock Exchange {q. v.) 
executed in favour of person (being capable of contracting and having 
agreed to take the shares) named in ticket, shares paid for and 
differences settled, intermediate contractors exonerated by the 
usage ........... 

into name of infant, although registered, does not exonerate the 

jobber who has passed the name . . . . . . 579, 605 

executed by seller in favour of a stranger bars right to enforce 
specific performance of the contract ...... 

upon tender of the t. to a member of the Stock Exchange who has 
agreed to take up the shares, he is bound to pay the price . 
winding up intervening before transfer does not, in contracts made 
on the Stock Exchange, prevent the right to indemnity being 
exacted ( quaere , whether the result is different in contracts not 
made on the Stock Exchange) .... 582, 583, 584, 592 

ultimate buyer, in whose favour a t. of s. has been executed, held 

bound to indemnify seller ..... 584, 588, 591, 593 

TRANSIT US, 

being at an end does not show that goods are accepted by buyer 
is at an end when goods at repository of carrier which buyer has 
constituted his warehouse ........ 

or where they await the buyer’s orders to give them a new destination 
the view that there is (speaking generally) no “actual receipt” 
within the Statute of Frauds until end of transilus stated . 

and supported by authority. 

and on principle ........ 

goods in transitu subject to be in certain circumstances revested in 
seller............ 

the right of stoppage in transitu considered .... 470, 498 

the criteria of t. considered ....... 471, 486 

there can be no t. after the goods are actually received by the buyer 472 
as by delivery into buyer’s own ship without reserving the jus 
disponendi .......... 

and so by delivery of goods into ship chartered by buyer under 
charter party containing a demise of the ship 
secus, where the charter party is a mere contract for carriage . 
goods delivered alongside buyer’s own ship, and mate’s receipts de» 

< livered to him, not in transitu ....... 

goods delivered to shipping agent of buyer are in transitu 
goods in the hands of an agent in the capacity of carrier are in 
transitu ; of a warehouseman are not...... 

goods in the hands of agent, ordinarily a carrier, but who ha 
entered into a new contract of bailment with the buyer by storing 

the goods for him, t. is at an end. 

so where goods in the hauds of packer or other agent in a place 
which buyer has made the repository of his goods, <. is at end 
oonversely where person, ordiuarily a warehouseman, receives the 
goods to await shipment for a further destination under the 
buyer’s original order, the t. is not ended 


278 

292 

292 

293 
295 
295 

338 


472 

472 

472 

472 

473 

473 


473 


473 
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TRANSITUS—contin tied. 

and where wharfinger undertakes the conveyance ashore in lighters, 

t. of the goods while in the lighters is not at an end . . . 473 

where goods though intended for a market elsewhere are for the 
moment stationary, the crucial question is ; are they then at a 
stage of their journey, or at the disposal of the buyer and waiting 


his directions as to any ulterior destination ? 473 

this illustrated by case of Dixon v. Baldwin . . . 473, 476 

recent cases illustrating the criteria— 

Ex parte Gibbes , In re Whitworth .476 

In rc B'orsdcll, Ex parte Borrow ..... 477 

Ex parte IValson. In re Lore . 477,478 


that destination of goods should be named in the contract, not 

necessary to constitution of a transitus .479 

cases where goods held not to be in transitu— 

Kendal v. Marshall . 480, 481 

Ex parte Miles, In rc Isaacs .4S1, 482 

natural end of the t .482 

how t. ended of goods in hands of forwarding agent . . . 483 

end of t. anticipated.484 

what if tortiously against the carrier ..... 484 

is ended by the termination of the voyage or journey and a demand 

of the buyer accompanied by tender of freight or charges . . 485 

end of the t. may be postponed by buyer rejecting the goods . . 486 

rejection by insolvent buyer may be intended either to prolong the 

t., or as an offer to rescind, which in this case is irrevocable . 486 

defect of right of stoppage by indorsement of the B.\L. to bond fide 

purchaser before the end of the /.4S7, 496 

partial defeat by operation of the provisions of the Factors Act, 1877, 

now embodied in the Act of 1889 ..... 497, 498 

TRAVELLER, 

of wholesale dealer presumably not authorised to sign contract as 

agent for persons called on by him ...... 333 

“TROOP STORES,” 

viz., dietary, kc., contracted for, “guaranteed to pass survey, &c.” 
held to imply warranty that supplies should be sound and whole¬ 


some as well as that they should pass survey . . . 440, 444 

TROVER. (See Conversion.) 

TRUST, 

chattels held in t. not within reputed ownership of trustee . . 144 

property not divisible amongst creditors in bankruptcy . . . 156 

TRUSTEE, 

in bankruptcy (q. r.) takes subject to the equities affecting the bank¬ 
rupt .77 

time to which title relates back.142, 143 

questions of competition with particular assigneo. . 11S, 214 
questions with execution creditor .... 215, 229 


“ t. selling under power of sale,” a sufficient designation of vendor 
in memorandum under Statute of Frauds ..... 319 


duty of t., who answers enquiries ns to incumbrances, is merely to 
give an honest answer. Queere, can Burroircs v. Lock be sup¬ 
ported consistently with Derry v. Peck 1 Slim v. Crouchcr 
(1 D. F. & J. 518) cannot. Low v. Bouvcric, C. A. from Ch. D., 


11 June, 1891, T. L. R. 582 ...... ( addendum) 
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TURNIPS, 

sale of t. to be removed by the purchaser, qutere whether sale of 
“ goods " under I7tli section of Statute of Frauds . - • 

(See Seed, Skirving's Sweeks.) 

ULTERIOR DESTINATION, 

given to goods under new directions from buyer does not prevent 
transitus being ended when goods have arrived in hands of agent^ 
awaiting his disposal of them ...... 473, 474 

ULTIMATE HOLDER, 

of the ticket ( q . r.) according to the usage of the London Stock Ex¬ 
change, becomes liable to deliver transfers according to the ticket, 
and upon due delivery to receive payment from the issuer of the 
ticket of the price mentioned thereon, and upon settlement of 
these obligations, the intermediate jobber (having settled the 
difference according to his contract) is discharged . . • 579 

settlement between u. h. (being the seller) and the broker who 
issued the ticket, creates a privity between the seller and the 
employer of that broker to the effect that the latter was bound to 

indemnify the former.579 

aemble that this is not less the case although the ticket containing 
the substituted contract was not passed between the same 
members of the Stock Exchange as those who made the original 

contract.. 611 

ULTIMATE PURCHASER, 

of shares upon the Stock Exchange in whose favour a transfer had 

been executed, held bound to indemnify the seller 584, 587, 591, 593 
ULTRA VIRES , 

loan of money u. v. of a building society held not binding on the 
society ; but the directors who had held out the secretary as 
having power to borrow and receive the money held liablo . . 519 

examples of acts which are w. v. of commercial corporations . . 632 

UNCERTAIN ORDER, 

given to an agent is fulfilled so far as relates to the duty of the agent 
by performance according to the construction bond fide adopted by 
the agent ........... 413 

UNDER SHERIFF, 

sale of office of, illegal ......... 248 

UNDERTAKING, 

of company charged by bonds or debentures ..... 72 

different construction of word “u.” in securities of railway, Ac., 
companies incorporated by special Act, from that adopted in 
regard to securities of companies incorporated under the General 

Acts.72,», 

judgment creditor may have receiver (or receiver and manager) of 

u. of railway,company, by Act of 1867 ..... 10< 

“ UNDERWRITE ” 

shares, agreement to, explained by evidence ..... 694 

UNLAWFUL. (See Illegal ; Illegality.) 

UNLAWFUL GAMING, 

what is. ......... ..25 


519 

632 


413 


248 


107 


690 


259 


UNPAID VENDOR, 

vendor who has given credit by taking a bill (the buyer becoming 
insolvent) is an u. v, , .. 


470 
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UNPAID VENDOR— continued. 

criterion appears to be whether on striking out of the account any 
credit given by consignee in respect of unpaid or immatnred 
acceptances, there will appear a balance against him . . . 470 

surety for buyer is not u. v., but may become entitled to assignment 

of the rights of the u. v., by paying the debt .... 471 

entitled to delivery of goods from the master of the ship on being 

satisfied that the claim is made by an u. v. .... 490 

UNSOUNDNESS 

in horse, what amounts to . . . . 441, 442 

USAGE, 

that foreign bonds are dealt with in this country as negociable is 
primA fade evidence of u. that they are negociable ... 88 

that scrip certificates of shares in a bank are negociable proved and 

held good ( liumball v. Metro. Bank) ...... 88 

must be general, to make an instrument negociable ... 90 

that bill of lading indorsed for valuable consideration to a person 
not in mala fide transfers the property freed from any right to 
stop in transitu .......... 101 

respecting ivarrants for iron established in Merchant Banking Co. 

v. Phoenix Bessemer Steel Co. . . . . . . .103 

none established making warrants negociable ..... 88 

evidence of u. admissible to show that variance immaterial, where 

terms not plainly contradictory ....... 242 

of trade that broker purchasing as broker but without disclosing his 

principal, may be sued on the contract, may be good . . . 320 

of merchants, that where an agent in this country for a foreign con- 
i signor sends the bill of lading to the merchant to whom they are 
consigned, with a request for his acceptance of bills of exchange, 
the latter is not to keep the bill of lading without accepting the 

bills of exchange. 365,370, 375 

in particular trade determines whether agent for sale is presumably 

authorised to give a warranty.442 

by u. of trade a factor is presumed to have power to sell the goods 

in his own name, and as if he were principal .... 540 

when contract is made by broker he is presumably authorised to 
deal according to the u. of the market, provided it is fair and not 
such as to change the essential character of the broker’s employ¬ 
ment as such .......... 560 

but no u. can justify a person employed as broker for sale acting as 

principal purchaser ......... 561 

an insurance broker has not in the absence of proof of u., general 


authority to pay a loss 

has, by u., authority to effect a policy in his own name 
quecre whether a u. for broker and underwriter to set ofT 
premiums on other policies can be good to bind the em¬ 
ployer of the broker. ...... 573, 575 

between insurance brokers and underwriters in London for the 
latter to give the broker, besides his commission of £5 per cent., 
a gratuity or allowance of £12 per cent, on profits, held good . 575 

of London Stock Exchange (q. v.), in regard to contracts for the sale 

of shares . . . . • • • • ■ 576, 615 

summary of u. as stated by the Lord Chancellor (Cairns) in 

Orissell v. Bristowc ...••••• 
legal effect of this u. according to the decisions . . . 579 
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USAGE— continued. 

detailed statements of the u. (Orissell v. Bristoice) (special 

case) .588 

Coles v. Bristoice ......... 597 

Bowring v. Shepherd (special case)..... 602 

. Merry v. Nichalls ....... 605—607 

(See also Notorious Custom.) 

VALUABLE CONSIDERATION, 

settlement for v. c. may be a fraudulent conveyance under statute of 

13 ELiz. c. 5, if made with actual intent to defraud . . . 119 

purchaser for v. c. in good faith not affected by act avoiding 

fraudulent preferences . . . . . . . .131 

general saving clause of Bankruptcy Act in favour of dealing in 
good faith for v. c. by a person not having notice of act of 
Bankruptcy .......... 134 

purchaser for v. c. in good faith at sale by sheriff in execution 
probably protected under Act of 1869, notwithstanding prior act 
of bankruptcy of which he has no notice ..... 221 

bond fide indorsee for v. c. of B.fL. acquires the property freed 

from the vendor’s right of stoppage in transitu .... 492 

question (on which the Judicial Committee and the Court of Appeal 
have pronounced diversely) whether it is necessary that the v. c. 
should be given on the faith of the instrument, or whether the 
principle is that the indorsement must be given for good con¬ 
sideration in the sense that an obligation existing before the 
indorsement will be sufficient ...... 494, 495 

conclusion arrived at that the latter view is the correct one . . 496 

person taking transfer of a ** document of title ” from vendor bond 
fide and for v. c. protected against vendor’s lien or right to stop 

in transitu , by Factors Act, 1889 . 497, 551 

(And see Value.) 

VALUE, 

an element in the definition of sale.^2 

bond fide transferee for v. of negociable instrument exempted from 

being obliged to restore the property under the Larceny Act . 85 

privilege of such bond fide transferee considered generally . 85 et seq. 

indorsement of bill of lading for v..101 

substituted by Lord Tenterden’s Act for “ price ” under Statute of 

Frauds.271 

to be rendered, where an express term of the contract must be 
stated in memorandum to bind the bargain under the Statute of 
Frauds. o 9 c 

VARIANCE, 

question whether v. material in determining whether there is con¬ 
sent so as to make a contract.. 

whero terms not plainly contradictory there may be evidence of 

mercantile usage to show no variance ..... 242 

betweon bought and sold notes may be shown by extrinsic evidence 

as to meaning of subject-matter mentioned therein respectively . 324 

between bought and sold notes, its effect .... * ggy 

apparent v. capable of explanation by mercantile usage, to show 
that it is immaterial. 

between the objects of prospectus and of memorandum of associa¬ 
tion registered after an application has been made for shares 
is a ground for holding that there is no contract to take shares 675, 687 
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85 et seq. 
. 101 


271 


325 


242 

242 

324 

567 
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“VENDOR” 

not a suflicient designation of the party selling, in a memorandum 

of the contract under the Statute of Frauds . . . .319 

there may he a true relation of v. and purchaser, although the rela¬ 
tion is one of agency as well. This is the case where consignor 
abroad acts for a consignee in this country ..... 470 

(And see Vendor's High Is, Unpaid Vendor.) 


VENDOR’S RIGHTS, 

representation that v. r. are at an end by delivery of warrant, 

according to custom in the iron trade.103 

until parted with there is no actual receipt under the Statute of 

Frauds.297 

this test applied in various cases where goods remained in 

actual custody of vendor ...... 297, 303 

remaining in the goods notwithstanding transfer of the property by 
the sale and qualifying the right of property so transferred, the 
subject of the 6th Part of this work ..... 450, 498 

are larger than mere right of retention or lien .... 450 

exist independently of the terms of the contract .... 452 

if credit is given, v. r. are in abeyance during currency of the credit 452 
but revive on buyer’s insolvency ..... 452, 464, 465 

held to be at an end where buyer had elected to take bill of 

exchange in lieu of cash for the sake of saving the discount. . 452 

hold good against sub-purchaser ....... 453 

where no credit given, entitle vendor to make payment a condition 

precedent of transfer of possession ...... 453 

and to make a delivery so as to operate only conditionally . 455 

arc at an end (except so far as the)’ may become revested by stoppage 
in transitu, the buyer being insolvent) upon delivery to carrier to 
carry them to the buyer . . . . . . • .463 

question whether any and what terms in a warrant or certificate of 
manufacturer as to goods remaining on his premises amount 
(whether by usage of trade or otherwise) to a representation that 
v. r. are at an end ........ 465, 468 

not determined by delivery of the goods to the buyer as bailee for a 

special purpose .......... 468 

in what cases determined by the actual delivery of part . . . 468 

criterion is whether the act is intended as an act of delivery 


of the whole ......... 468 

this intention not easily presumed where goods are in 

actual custody of vendor ..... 469 

re-instated (in case of buyer's insolvency) by stoppage in transitu 

(q. v.) . . . • • • • • • • 470, 490 

preferable to any claim of the carrier, except the charges proper to 

the goods carried ......... 492 

defeated (under Factors Act, 1889) by transfer of “document of 

title ” to person taking it bond fide and for valuable consideration 497 
(See also Unpaid Vendor. Stoppage in transitu, Transitus.) 


VERBAL 

acceptance of written offer binds the offerer under the Statute of 
Frauds. 


317 


* 


VOID AND VOIDABLE, 

contracts of infants voidable by common law, void by statute , 


24 
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VOID AND VOIDABLE —continued. 


bill of sale is void under Bills of Sale Act, as against execution 

creditor or trustee in bankruptcy ..... 173, 174 

when avoided by creditors, is it void altogether? . . 166, 166 n. 

sale is void of goods to be used for an illegal or immoral purpose . 247 

agreement that property of A. shall on bankruptcy become property 

of another, is void as contrary to policy of the bankruptcy laws . 252 

contract contrary to direct prohibition of statute is void . . . 255 

contract by way of wagering void by statute ..... 258 

sale of shares in banking companies unless numbered void by Lee- 

man’s Act ........... 260 

in order that a contract may be voidable the person claiming to set 

it aside must be able to give and must give restitution on his side 649 
oontracts voidable by reason of taking advantage of drunkenness or 

lunacy..649 

contracts voidable by reason of breach of the duty imposed by a 

fiduciary relation. 653—662 

in contract of insurance there is a duty of disclosure of all material 
facts by the insured, and on his failure to do so the contract is 

voidable. 662—664 

meaning and effects of “ voidable " as applied to a contract . 664—669 

as applied to contracts to take shares iu a company . . 669—686 

VOLUNTARY 

settlement made in contemplation of insolvency is a fraudulent con¬ 
veyance under the StaL 13 Eliz. 5.‘ 119 

instance of such deed by person embarking in a hazardous business 121 
WAGER, 

action on w. denied (without statute) by the Scotch Courts ; by 

statute iu England.. 257 

though void by statute not illegal, and therefore money paid at 

request for settlement of w. may be recovered .... 259 

a speculative contract entered into in the manner in which such 
contracts are usually made in the Stock Exchange, is not void as 

a w .. 258, 615 

though a contract merely to pay differcucos according to the 

price of shares on a certain day would be void . . 258, 616 

WAGERING POLICY, 

premiums paid on, cannot be recovered on the ground that contract 

was void . .259 

WAGERS, 

questions relating to. 257—259 

WAGGONS, 

sale or hiring back of, upon terms eventually effecting a repurchase 
held good although company had no power to borrow . 

WAINSCOT, 

pictures in lieu of w. are part of freehold 
WARDEN 


257 
6, 14 


of tho Fleet, corrupt sale of office of 
WAREHOUSE, 

goods represented to be at home in w. by form of warrant 
by notorious custom of wine and spirit trade, goods are left in 
bonded w. of seller until required. 

repository of carrier adopted by purchaser as his own w. 
order for goods “to be dispatched, 4a" executed as soon as goods 
have left seller’s w. 


C.S.G. 


3 K 


248 

104 

148 

231 

84 
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WAREHOUSE— continued. 

goods in w. of buyer are in his actual possession for all practical 

purposes. 

WAREHOUSE KEEPER’S CERTIFICATE, 

excluded from definition of a bill of sale under Bills of Sale Act 
a “ document of title ” as defined by the Factors Acts 

WAREHOUSEMAN, 

may make himself responsible to two parties, on the principle of 
estopjjcl or holding out ........ 

does not become bailee of indorsee of warrant or delivery order 

until he attorns. 

has no implied authority to accept goods ..... 
goods delivered to w. of purchaser are actually received by him 
is an agent whose proper function is to receive and keep goods for 
another . 

so if buyer constitutes carrier his w. in respect of the goods they 
are actually received by him ....... 

same criterion applies to end of transit us ..... 

how carrier may become w., by his own act ..... 

of vendor to become w. of buyer requires the consent of the three 

Parties. 

delivery order not lodged with w., insufficient to effect delivery 
carriage made on verbal order, used and sent back to be kept until 
purchaser went abroad held to be in custody of maker as w. 
spirits kept after sale by spirit merchants in bonded warehouse 
entered in name of the buyer held to be kept by them as w., and 
therefore actually received by buyer ...... 

where goods landed on captain’s entry, quest ion considered 
whether w. exonerated by delivery to holder of one of the set of 
bills of lading purporting to be endorsed, irrespective of the 
fact that the ownership is in another who has aequired title by a 
prior indorsement of another of the set ; opinion of majority in 
House of Lords that he is exonerated ...... 

where goods are in a warehouse, the attornment of the w. is the 
criterion of transfer of possession ...... 

where vendor is also w., lie does not by giving a delivery order lor 
the goods, taking bills for the price, divest himself of his rights 
as vendor, but these revive upon the insolvency of the buyer 
during the currency of the credit ...... 

delivery to buyer of part of a parcel of goods by w. with the inten¬ 
tion of at once delivering the whole necessarily implies attorn¬ 
ment, and therefore a complete transfer of possession to the buyer 
when the agent holding goods for the buyer acts in the capacity of 
w. there is no transitus ........ 

and this although such agent is ordinarily a carrier 
when a person whose ordinary business is that of a w. receives goods 
to await shipment under the original contract between buyer and 
seller, the goods are still in transitu ...... 

or if he undertakes the lighterage of the goods, the goods on board 
the lighters are still in transitu ....... 

attornment of w. to buyer less important now than formerly lor 
determining vendor’s rights, by reason of the provisions of the 
later Factors Acts, now embodied in the Act of 1889 . . 497 

entrusted, as such, with goods cannot, by unauthorised dealing with 
them, give a title under the Factors Acts .... 546 
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WAREHOUSE-RENT, 

payment of by buyer and acceptance of by seller, held by Lord 
Ellenborough to show executed delivery putting an end to vendor’s 

rights .. 

WARRANT, 

East India w. held not negociable (Taylor v. Trueman) 
for payment of dividends at the Bank of England held not nego¬ 
ciable (Partridge v. Bank of England )...... 

for goods, negociable 1 ....... . 

no usage established making it so. 

but may confer privileges on holder by the principle of estoppel 

or representation. 

and under Factors Acts ...... 

excluded from definition of a bill of sale under Bills of Sale Act 
when indorsed over does not constitute actual receipt until attorn¬ 
ment of warehouseman to indorsee ...... 

is a “ document of title ” as defined by the Factors Acts 
WARRANTY, 

representation with invilatum to act on it equivalent to w. 
otherwise if no invitation to act ....... 

telegraph company give none to receiver of message for accurate 
transmission'. 

(properly so called) distinguished from the essential stipulation 
which is implied in a sale by description ..... 
when a sale by description is accompanied by an express limitation 
in regard to the warranty of quality, that does not qualify the 
essential stipulation as to the goods answering the description 
(implied) in sale of goods for a specific purpose .... 

in sale by manufacturer that goods are of his own make 
sale with w. referring to a sample distinguished from salo by sample 
(properly so called) defined. 

arises where there is a representation relied on by buyer as the con¬ 
sideration for some part of his promise 
statement made by seller at time of contract is a w. if parties intend 
the seller as part of the contract to undertake that the statement 
^ true. 

where parol evidence of w. is admissible 

“ sound to the best of my knowledge but I will not warrant him ” 
held to bo a w. that seller knew of no unsoundness 
construction of express w. in writing «... 
express w. not extended by implication . . 

unless purpose for which the goods are required is expressed 
express w. of one quality leads to inference that statement of 
another quality is not intended to be a w. 

the word “ warranted” in salo of a horse construed ns w. of sound¬ 
ness ouly. 

statement in advertisement of vessel as “ copper fastened " held to 
he aw. .. 

in answer to question in treaty for sale of a locomotive “ fire¬ 
box and tubes are copper ” held to he a w. . 
time limited in w. means w. against such faults only as ore dis¬ 
covered within the time. 

effect of w. coupled with condition for return . 

effect of w. of soundness in horse defined ... * * 

general w. does not usually apply to patent faults ' 
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WARRANTY— continued. 

whether agent has implied authority to give w. depends on usage of 
the market ......... 

general rule of English law that there is no implied w. of quality 
exceptions, 

sales by description. 

sales for a particular purpose .... 

sale of provisions ...... 

negatived by sale “ with all faults ” .... 

qualified w. by manufacturer of fitness .... 

imposed by statute in regard to articles with trade mark 
implied w. of title on sale of goods .... 

(implied) by statute. 

measure of damages in action for breach of w. depends on similai 
principles with damages for breach of essential term of contract 
where goods have been resold under a similar warranty the liability 
under the latter w. is the measure of damages under the first 
And (if opportunity has been given of defending an action) costs 
may be recovered as special damages .... 
qucerc whether auctioneer has any implied power to give w. 
representation made under such circumstances that an invitation to 
act on it is implied, renders the pel-son making it liable as upon a 
warranty. 

WEIGHING, 

machines held to be part of land (Ex parte Astbury) 
of goods where to be done by seller or by both parties concurrently, 
presumed to be a condition precedent of the property passing 
secus where to be done by buyer only, for his own satisfaction 

WELSH EH, 

guilty of larceny .......... 

WHARF, 

is not market overt . . ....... 

WHARNCL1FFE MEETING, 

instituted by Standing Order of the House of Lords as a check on 
the powers of directors of companies ...... 

WHISKEY, 

left in bonded warehouse of seller not in his reputed ownership 
coloured w. for African trade, case where held to bo an implied 
warranty of merchantable quality ...... 

WHOLE, 

what is meant when promise is said to go to w. consideration of 
contract ........... 

where goods are ordered in terms providing lor successive deliveries, 
question considered whether the fulfilment ns to one or more of 
such deliveries goes to w. consideration of contract . . 395 

representation by seller such that the buyer relies (and is entitled 
to rely) on it as entering into the consideration of the buyer’s w. 
promise, creates an obligation on the seller of the essence of the 
contract ........... 

WHOLESALE DEALER, 

special contract with w. d. by retail dealer for supplying the latter 
with goods which ho was to sell, held to place the goods under his 
reputed ownership ......... 
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WHOLESALE IMPORTER, 

coDtract by, with retail dealer for weekly supplies of Ostend rabbits 
held to imply a warranty that the rabbits should be sent in such 
condition as to be capable of being retailed as wholesome food 

WHOLLY BY FRAUD OF THE SHIPPER, 

where bill of lading includes goods not on board w. &c., master who 
has signed bill is excused ........ 

WIFE, 

presumption as to authority of w. as agent for husband to bind him 
by making purchases upon credit, considered by the Court of 
Appeal in DebenJtam v. Mellon . 530—534 

WILFUL FALSEHOOD, 

« • • * • . t . 

or intention to deceive is the gist of fraud, as distinguished from a 
representation with an invitation to act on it which creates a 

liability as upon warranty. 

this is the case in an action for deceit against directors to 
make them personally liable for mis-statements in pro¬ 
spectus or reports . . . ' . . . . 696—709 

dicta in Peek v. Gurney explained consistently with this view 711 

WILL, 

cases relating to w. illustrating the question of what is meant by 
signature. 

WINDING UP, 

preference given in w.-up to bonds or debentures containing charge 
over ‘‘undertaking” or “property and effects ” . 
liquidation in voluntary w.-up is agent for sale (with right to take 

possession) on belialf of all concerned. 

landlord protected in right to distrain for rent after winding up, 
though only entitled to prove in respect of rent accrued before ! 
order for w.-up in regard to fraudulent preferences, analogous to 
order of adjudication ..... 

of company supervening upon sale of shares in the company on the 
Stock Exchange, does not prevent the buyer having to pay for and 
indemnify the seller against the liability on the shares {quccre, 
whether there is any difference in case of contracts not made on 
the Stock Exchange). 582, 583 

commencement of w.-up, is the period fixed for determining the 
liability of members of an incorporated company 
if winding up ensues, after a shareholder has taken proceedings to 

rescind his contract of membership, he does not obtain complete 
restitution. 

if winding up (or declared insolvency followed by winding up) 
occurs before the shareholder has commenced proceedings for 
rescission, his right to rescind is at an end . . . 678 _ 68q 

WINDMILL CASE, 

The, question whether mill was parcel of a tenement 
WITHOUT RESERVE, 

advertisement of sale is a warranty to purchasers that there is no 

reser ™. 

WOOL, 

contract for sale of w. about equal to samplos, &c. 

“WORLDLY LABOUR,*’ 

statute of Ckos. II. against exorcising w, 1. on Sunday . 
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WORK, 

done and materials supplied, action for, by contractor for fixtures, 
does not lie where during progress of the work premises have been 
destroyed by accidental fire ....... 341 

WORKS, 

contract for w. upon land often accompanied by equitable assign¬ 
ment of contractor’s plant ........ 74 

if execution of w. contracted for upon land becomes impossible by 
destruction of the premises, the contractor may lose the fruit of 
his labour, as he cannot recover upon a quantum meruit . . 434 

WRITING, 

terms of contract committed to w. as medium of consent cannot be 

proved by parol evidence ........ 305 

if terms, part in writing, but not as medium of consent, w. not 

conclusive ........... 307 

tier in w. verbally accepted, binds the offerer under the Statute of 
Frauds ........... 317 
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